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Divided Communities and Social Media: Strategies for
Community Leaders

The Divided Community Project

Phenomenal growth in the use of social media is altering the ways that
community members perceive and interact with each other. “Your community is
online,” social media expert Colin Rule says to community leaders. “You need to
be online too.” This report focuses on how community leaders seize the
opportunities and confront the ever-changing obstacles created by the
increasingly pervasive use of social media and proliferation of social media
platforms as these leaders address community division and civil unrest.

In terms of new opportunities in the context of community division, community
leaders can now use social media and apps to provide a reliable source of
information for residents, to improve their ability to hear and serve constituents,
and to strengthen connections among residents and their pride in community.

In terms of new challenges, unrest can occur with little warning; those
concerned about an issue now have inexpensive and effective ways to tell a
story, stir emotions, create a sense of involvement in a larger movement, and
give notice of protest plans. Community leaders can be even more challenged
than before the social media age to distinguish between peaceful protesters and
those seeking to take advantage of civil unrest for malicious trouble-making.
False rumors spread quickly. Leaders can no longer count on traditional news
sources to combat inaccurate news, as residents shift their news intake to social
media. Hate speech and bullying online have targeted disproportionately those
groups already feeling the sting of discrimination and estrangement from the
larger community.

This report offers strategies for community leaders dealing with community
division against the backdrop of these opportunities and challenges. It includes
examples of what community leaders have done as well as advice from leaders
and social media experts. We use “community leaders” to include elected
officials, such as mayors, and appointed officials, such as police chiefs and
agency directors, as well as business, faith, civil rights, and interest group
leaders who also have the opportunity to help communities turn division into
positive change. Increasingly, some of the people with substantial social media
followings are also community leaders. The suggested strategies deal with social
media platforms, web-based networks, and even apps created by cities.

https://moritzlaw.osu.edu/mayhew-hite-report/mhr/5-31-17/

EDITOR'S CORNER

Welcome to the fourth and final issue
of the Mayhew-Hite Report for 2016-
17. I'm your editor, Ben Cahn.

Our fourth issue presents the OSU
Divided Community Project’s recently
published report, Divided
Communities and Social Media:
Strategies for Community Leaders.
This report seeks to offer practical
advice to community leaders on how
to best utilize social media when a
community faces division. The Divided
Community Project is led by Grande
Lum, Josh Stulberg, Nancy Rogers
and Bill Froehlich.

The first article summary, written by
Mary Bockstahler, current member of
the Ohio State Journal on Dispute
Resolution, and next year’s co-editor
of the Mayhew-Hite Report, focuses
on the article Ally-Ship and Dispute
Resolution Practitioners: A
Continuum, by Benjamin Lowndes and
Sharon Press. This article can be
found at: Benjamin Lowndes and
Sharon Press, Ally-Ship and Dispute
Resolution Practitioners: A
Continuum, 42 Mitchell Hamline L.


http://moritzlaw.osu.edu/dividedcommunityproject/
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Community leaders are variously using the following general strategies
(discussed under these section heads in more detail), each of which warrants
creation of accompanying policies and training.

1. Use social media, websites, and apps to create widely-used and trusted online
information sources for residents that will help maintain and enhance residents’
confidence and become an antidote to inaccurate news and unsubstantiated rumors.

2. Use social media, websites, and apps to increase input from residents in ongoing
decisions respond to residents’ concerns.

3. Use social media, websites, and apps to promote offline, face-to-face events and to
support online dialogue among residents in order to build community resiliency.

4. Work to reduce and combat online hate speech/discriminatory conduct through
social media so as to reduce the effects.

5. Mine social media and other online data as part of an overall ongoing initiative to

better understand community concerns.

We suggest that you begin reading with the chart that follows immediately in
Part ITI and lists strategies pertinent to three different situations: during tranquil
times, during unrest, and following unrest. Use the chart as a stress test for your
community - have you taken advantage of all the opportunities social media
offers for building trust and dealing effectively with divisions? If you want to
learn more about a particular idea, these strategies are discussed in more detail
in Part III (the strategies briefly identified in Part II link to detail in Part III).
Part IV is a glossary of social media terms. Part V provides sites that offer
additional guidance on social media use by community leaders.

READ MORE

ARTICLE SUMMARY

From Dysfunction and Polarization to Legislation: Native
American Religious Freedom Rights and Minnesota Autopsy
Law

Mary Csarny

In From Dysfunction and Polarization to Legislation: Native American Religious
Freedom Rights and Minnesota Autopsy Law, authors Gail T. Kulick, Tadd M.
Johnson, Rebecca St. George and Emily Segar-Johnson present a case study of a
conflict between Minnesota state officialsand Native Americans in Minnesota. The
authors highlight the historical background of dispute resolution mechanisms that
have lead to, or failed to lead to, Native American religious protections. They
point to the conflicts and dialogue in Minnesota as a demonstration of “the dire
need for an ongoing, meaningful dialogue between State officials at all levels and
Minnesota’s Native American citizens”[1] The authors illustrate how conflict
between Native American traditions and state medical examiners gave rise to the
amendment of Minnesota’s autopsy statute. The amendment expressly allows
Minnesota residents to object to autopsies on religious ground and mandates
communication between medical examiners and families of the deceased.

The authors examine the deaths of two Native Americans, Mushkooub Aubid and
Autumn Martineau and illustrate how sincerely held religious beliefs, while
perhaps previously unknown to outsiders, prompted “a change in law and

policy.”[2]

https://moritzlaw.osu.edu/mayhew-hite-report/mhr/5-31-17/

Rev. 1572 (2016). Mary previews the
author’s discussion of how dispute
resolution practitioners can serve
justice. The authors suggest providing
opportunities via creation of space,
and development of skills for
individuals to resolve conflicts.

The second article summary, by Mary
Csarny, current member of the Ohio
State Journal on Dispute Resolution,
focuses on the article From
Dysfunction and Polarization to
Legislation: Native American Religious
Freedom Rights and Minnesota
Autopsy Law, by Gail T. Kulick, Tadd
M. Johnson, Rebecca St. George, and
Emily Segar-Johnson. This article can
be found at: Gail T. Kulick et. al.,
From Dysfunction and Polarization to
Legislation: Native American Religious
Freedom Rights and Minnesota
Autopsy Law, 42 Mitchell Hamline L.
Rev. 1699 (2016). Mary'’s article
summary delves into a conflict
between Minnesota state officials and
Native Americans concerning Native
American religious protections. Mary
reviews how a dispute between Native
Americans and Minnesota medical
examiners led to legislative changes
in Minnesota’s autopsy law.

The case summary, by rising 3L
Amanda Morris, discusses a recent
decision by the U.S. Supreme Court in
the case Kindred Nursing Centers
Limited Partnership v. Clark, 137 S.Ct.
1421 (2017). This case concerns the
Federal Arbitration Act and its
preemption of a Kentucky rule
targeting arbitration agreements in
nursing home contracts.

Lastly, the student spotlight

presents Alexander Karcher’s paper,
An Argument for the Integration of
Dogs in Mediation: The Impact of
Dogs on the Building and Maintenance
of Trust and Cooperation. This paper
was awarded first runner up in the
2017 Roger’s Prize Competition. Alex’s
paper discusses the benefits dogs can
provide in the mediation setting.

Thank you for reading the Mayhew-
Hite Report this academic year. I have
thoroughly enjoyed serving as the
Mayhew-Hite Report editor.
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Mushkooub Aubid was a “fervent believer in the Midewiwin spirituality, the
ancient religion of the Anishinabe” who believed “that any cuts or lacerations into
a body after death is a desecration that can impede the person’s journey into the
spirit world.”[3] Aubid died after likely experiencing a medical event while
driving. His family’s beliefs required them to remain close to the body, wash the
decedent’s body in cedar water within 24 hours, feast and pray close to the
decedent’s body every sunset until burial, and to keep a “spirit fire” burning near
the body. Although no autopsy was ordered by the state patrol, the medical
examiner insisted upon an autopsy without attempting to speak to Aubid’s
family. His family was denied the opportunity to perform the ceremonial washing
or to even speak with the medical examiner. Just days later, the same medical
examiner refused to speak with the family of Autumn Martineau, a member of the
Fond du Lac Band of Lake Superior Chippewa, whose family also objected to an
autopsy due to Midewiwin beliefs.

In both cases a court order was secured ordering the body be released to the
respective families based on the Minnesota Constitution’s free exercise of religion
statement. In both cases the medical examiner initially refused to comply with
the court order. However, the respective bodies were eventually released to the
families after mediation and dialogue between the medical examiners, the
respective families, and county officials was the catalyst for resolving both cases.

Read more

Ally-Ship and Dispute Resolution Practitioners: A Continuum

Mary Bockstahler

I. Ally-Ship

In Ally-Ship and Dispute Resolution Practitioners: A Continuum, Benjamin
Lowndes and Sharon Press explore how dispute resolution practitioners can serve
justice. The authors suggest providing opportunities via creation of space and
development of skills for individuals to resolve conflicts.[i]

The authors begin the article by providing definitions of ally. Merriam-Webster
defines an ally as follows: “to join (yourself) with another person, group, etc., in
order to get or give support.”[ii] The authors then offer “snapshots” of ally-ship
to add deeper meaning to the term. The first snapshot describes the ally-ship
between Abraham Joshua Heschel, a Polish born rabbi, and Martin Luther King Jr.
marching to protest racism in Selma.[iii] After the march, Heschel said, “When I
marched in Selma, my feet were praying.”[iv]

The second snapshot describes same-sex marriage laws in Minnesota. In 2011,
Minnesota voters rejected a same-sex marriage ban. The authors suggest the
rejection of the marriage ban was accomplished by the LGBT community working
together with allies in the community. A powerful aspect of the campaign was a
“conversation drive,” where supporters of same-sex marriage talked about voting
no on the amendment.[Vv]

The third snapshot refers to an advertisement in a Minnesota newspaper calling
on Minnesota residents “to reject anti-Muslim expression as ‘un-Minnesotan.’”[vi]
The list of allies in the advertisement included non-Muslims, Muslims, Democrats,
and Republicans alike. The authors presented these snapshots as examples
where allies helped affect a change in a community.[vii]

Read more

https://moritzlaw.osu.edu/mayhew-hite-report/mhr/5-31-17/

Don't forget to take a look at the
Headline News from Moritz's Program
on Dispute Resolution. As always,
please feel free to email me with any
comments or suggestions

at cahn.7@osu.edu.

STUDENT SPOTLIGHT
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An Argument for the
Integration of Dogs in
Mediation: The Impact of
Dogs on the Building and
Maintenance of Trust and
Cooperation

Alexander Karcher
I. Introduction

Forty-four percent of Americans own a
dog,[1] and it's easy to understand
why. Dogs often provide a
tremendous amount of varied support
to their owners. In a recent poll, 60%
of dog owners believed they led more
satisfying lives than non-pet
owners,[2] and this belief is
supported by scientific research that
shows dogs can have measured
positive effects on the general health
and wellbeing of their owners,
including by means of emotional
support and companionship, reduction
in stress and anxiety, and by
measured reductions in blood
pressure, cholesterol, and triglyceride
levels.[3] But despite the recognizable
benefits dogs provide to humans,
even a cursory observance of our
everyday lives shows us their roles
have remained largely in our homes.
That is until the last few decades,
when the presence of dogs in settings
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CASE SUMMARY

Kindred Nursing Centers Limited Partnership v. Clark
Amanda M. Morris

The Supreme Court recently released an opinion on consolidated cases out of
Kentucky in which the Federal Arbitration Act (FAA) was found to preempt a state
rule targeting arbitration agreements in nursing home contracts. This decision is
in line the Court’s previous FAA preemption cases, which hold that arbitration
agreements must not be treated differently than other contracts.[1]

Background: Kindred Nursing Centers Limited Partnership v. Clark[2] arose out of
cases originating in Kentucky state courts. The estates of two residents filed
cases against a nursing home facility alleging wrongful death and personal injury
claims.[3] The defendants filed a motion to dismiss and compel arbitration.[4]
The Kentucky Supreme Court consolidated the cases and affirmed the lower
courts’ denial for interlocutory relief to compel arbitration.[5] The Kentucky
Supreme Court held that the right to a trial is a "God-given” and “sacred right”
which a principal cannot waive without granting explicit authority to agents to
enter arbitration agreements in a power of attorney.[6]

Before the Supreme Court, the question presented was “[w]hether the FAA
preempts a state-law contract rule that singles out arbitration by requiring a
power of attorney to expressly refer to arbitration agreements before the
attorney-in-fact can bind her principal to an arbitration agreement.”[7]

Read more

HEADLINE NEWS

Eleven Graduate with Certificate in Dispute Resolution

This year eleven law students graduated with the program’s Certificate in
Dispute Resolution. Certificate students take at least 15 dispute resolution
course credits, complete the mediation clinic, write a seminar paper on a dispute
resolution topic and complete 112 dispute resolution externship hours. This
year’s certificate students are as follows:

o Courtenay Balvin spent significant time as an extern with the Supreme Court of Ohio’s
Dispute Resolution Section

o Brooks Boron worked as a research assistant for Prof. Cole and for the Divided
Community Project.

o Holly Cline served as a research assistant for Prof. Cole.

o Christian Davis participated in an online dispute resolution competition, served as a
volunteer negotiator in Prof. Lee’s negotiation class, and engaged in ADR activities
while working for private employers

o Jackie Fisher was a research assistant for Prof. Cole and worked to develop Moritz’s
Truancy Mediation Program.

o Jennifer Mensah served as a research assistant for the Divided Community Project
and worked on grievance and arbitration projects for a private employer.

o Mary Kate Moller observed several mediation sessions and was a research assistant

for the Divided Community Project.

https://moritzlaw.osu.edu/mayhew-hite-report/mhr/5-31-17/

beyond the home expanded quite
significantly to venues such as
hospitals,[4] prisons,[5] libraries,[6]
nursing homes,[7] and even in
courtrooms.[8]

Even with the rising presence of dogs
in workplace environments, one venue
where a wagging tail will rarely greet
you is in mediation, where mediators,
in their ever-present quest to improve
and to enhance the practice of
mediation, have largely overlooked
the value a dog may bring to the
table.[9] In fact, dogs have the ability
to enhance mediation and to enhance
the experience and satisfaction of the
parties in many ways, but especially
by aiding mediators in the
management and reduction of
common negative psychological
dynamics of mediation. These
dynamics, if left unmanaged, often
undermine a mediator’s efforts to
build and maintain trust and
cooperation between the parties.[10]

The article will first discuss the
importance of cooperation and trust in
mediation before analyzing five of a
mediator’'s common obstacles to
building and maintaining those two
key elements. In discussing the five
obstacles, or mediation dynamics, the
article will outline methods and
strategies mediators currently use to
manage them in the absence of
dogs.[11] Each discussion of current
methodology will be followed by a
discussion of the benefits dogs can
provide in mediation, demonstrating
how in many cases dogs further the
current methods of mediators, and in
other cases add an entirely new and
beneficial element to mediation that
would be impossible to achieve in
their absence. The article will
conclude with a brief discussion of the
potential limitations of dog integration
in mediation.

Read more

MORITZ ADR LINKS
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o Alex Pribil participated in a number of dispute resolution activities, including the
International Conference on Conflict Resolution Education.

o Robby Southers worked as a research assistant for the Divided Community Project
and mediated disputes with AUTOCAP.

o Devin Spencer participated in collective bargaining activities with a private law firm.

o Callie Tucker served as a volunteer negotiator in Prof. Lee’s negotiation class and
engaged in numerous dispute resolution projects including several mediations for

OSU’s Student Mediation Program.

Collectively these eleven students completed more than 1900 hours of dispute
resolution externship work!

Program Launches Mentoring Lunches

In winter 2017, the Program on Dispute Resolution kicked off a dispute resolution
mentoring lunch program where a handful of students meet with a seasoned ADR
practitioner over lunch. Each month ADR practitioners share lessons for
developing a dispute resolution career with Moritz Certificate in Dispute
Resolution students.

In March, students met with Ohio Supreme Court Dispute Resolution Section
Manager Catherine Geyer (pictured above). In April Students met with The Ohio
State University's faculty Ombudsman, Lynne Olson.

We look forward to continuing the dispute resolution mentoring program in the
2017-18 school year.

Program on Dispute Resolution Honored Among the Nation’s Best

Moritz's Program on Dispute Resolution was recently ranked among the best
Programs on Dispute Resolution housed at a Law School in several publications.

U.S. News and World Report ranked the Program on Dispute Resolution as the
second-based dispute resolution program in the country for training "law students
to handle clients' conflicts through negotiation, mediation, arbitration and
problems-solving."

The LLM Guide online publication for Master of Law Programs Worldwide ranked
the Program on Dispute Resolution among the top LL.M. Programs for Alternative
Dispute Resolution in 2017.

The Program on Dispute Resolution is honored to be recognized as one of the
best dispute resolution programs in the county.

https://moritzlaw.osu.edu/mayhew-hite-report/mhr/5-31-17/

Moritz Program on Dispute
Resolution

Widely regarded as one of the nation's
finest programs in the area of
Alternative Dispute Resolution, the
Moritz ADR program was established
in recognition of the need for future
lawyers to be trained in an array of
dispute resolution methods beyond
litigation, including negotiation,
mediation, and arbitration. [Program

Home]

Ohio State Journal on
Dispute Resolution

The Ohio State Journal on Dispute
Resolution ("JDR") is a student-
initiated, student-run publication and
is the official law journal of the
American Bar Association's Section on
Dispute Resolution. [JDR Home]

The Caucus

The Caucus is a monthly e-newsletter
that highlights the scholarship and
accomplishments of the Moritz
Program on Dispute Resolution faculty

and students. [The Caucus Home]

Indisputably
Indisputably is a blog operated by law

professors from around the United
States concentrating on issues
involving dispute resolution.

[Indisputably Home]

Bridge Initiative @ Mershon
and Moritz

The Bridge Initiative, which combines


http://moritzlaw.osu.edu/mayhew-hite-report/wp-content/uploads/sites/99/2017/06/Cathy-Geyer.jpg
https://www.usnews.com/best-graduate-schools/top-law-schools/dispute-resolution-rankings
http://moritzlaw.osu.edu/program-on-dispute-resolution/
http://moritzlaw.osu.edu/program-on-dispute-resolution/
http://moritzlaw.osu.edu/jdr
http://moritzlaw.osu.edu/jdr
http://moritzlaw.osu.edu/program-on-dispute-resolution/publications/the-caucus/
http://moritzlaw.osu.edu/program-on-dispute-resolution/publications/the-caucus/
http://www.indisputably.org/
https://moritzlaw.osu.edu/mayhew-hite-report/mhr/5-31-17/

Mayhew-Hite Report

Four LL.M. Students Earn ADR Concentration

The Ohio State University Moritz College of LL.M. Program is designed for foreign
lawyers who wish to advance their legal education in a stimulating academic
environment. The College offers the dual advantages of a highly-regarded law
curriculum at a major U.S. university and an LL.M. program of limited size that
allows for individualized attention and support. The program offers
concentrations in Corporate Law, Criminal Law, Dispute Resolution, Intellectual
Property and Information Law, International and Comparative Law, and Labor
and Employment Law.

Students completing the Dispute Resolution Concentration must complete twelve
semester hours in Moritz's Dispute Resolution Program. This year four LL.M.
students graduated with a Dispute Resolution Concentration: Ivan Bracho, Kraisit
Sethameteekul, Handy Trinova, and Juan Carlos Vargas Alvarez.

Congratulations!

Rogers Writing Prize Winners Announced

The program on dispute resolution is pleased to announce the winners of this
year’s Rogers Writing Prize. Thanks to the dozen upper-class students who
entered dispute resolution seminar papers. This year’s winner is recent graduate
Brooks Boron for his paper “Let the Healing Begin: Building Consensus in the
City of Strongsville Through the Strong Model”. Rising 3L Alex Karcher took
second prize for his paper “An Argument for the Integration of Dogs in Mediation:
The Impact of Dogs on the Building and Maintenance of Trust and Cooperation”.

The Rogers Writing Prize was created in 1999 by an anonymous donor, with the
stipulation that it be named in honor of Nancy H. Rogers, who, at that time, was
the Joseph S. Platt-Porter Wright Morris & Arthur Professor of Law and Director of
the Program on Dispute Resolution. Each year, the award recognizes two
students who, in the judgment of a committee of faculty members who teach
dispute resolution, wrote research papers on a dispute resolution topic that, in
the donor’s language, “reflect the analytical rigor and intellectual breadth
associated with highly-regarded scholarly contributions.”

resources from Moritz College of Law
and the Mershon Center for
International Securities Studies, is an
indispensable resource for those doing
research in issues involving dispute

resolution. [Bridge Initiative Home]

Ohio State Journal on Dispute
Resolution

The Ohio State University
Moritz College of Law

55 West 12th Avenue
Columbus, Ohio 43210-1391
(614) 292-7170

osu-jdr@osu.edu

The Ohio State University | Michael E. Moritz College of Law | 55 West 12th Avenue | Columbus, OH 43210-1391
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Mayhew-Hite Report From Dysfunction and
Polarization to Legislation: Native American Religious
Freedom Rights and Minnesota Autopsy Law

Mary Csarny

In From Dysfunction and Polarization to Legislation: Native American Religious Freedom Rights and Minnesota Autopsy Law,
authors Gail T. Kulick, Tadd M. Johnson, Rebecca St. George and Emily Segar-Johnson present a case study of a conflict
between Minnesota state officialsand Native Americans in Minnesota. The authors highlight the historical background of
dispute resolution mechanisms that have lead to, or failed to lead to, Native American religious protections. They point to the
conflicts and dialogue in Minnesota as a demonstration of “the dire need for an ongoing, meaningful dialogue between State
officials at all levels and Minnesota’s Native American citizens”[1] The authors illustrate how conflict between Native American
traditions and state medical examiners gave rise to the amendment of Minnesota’s autopsy statute. The amendment
expressly allows Minnesota residents to object to autopsies on religious ground and mandates communication between
medical examiners and families of the deceased.

The authors examine the deaths of two Native Americans, Mushkooub Aubid and Autumn Martineau and illustrate how
sincerely held religious beliefs, while perhaps previously unknown to outsiders, prompted “a change in law and policy.”[2]

Mushkooub Aubid was a “fervent believer in the Midewiwin spirituality, the ancient religion of the Anishinabe” who believed
“that any cuts or lacerations into a body after death is a desecration that can impede the person’s journey into the spirit
world.”[3] Aubid died after likely experiencing a medical event while driving. His family’s beliefs required them to remain
close to the body, wash the decedent’s body in cedar water within 24 hours, feast and pray close to the decedent’s body
every sunset until burial, and to keep a “spirit fire” burning near the body. Although no autopsy was ordered by the state
patrol, the medical examiner insisted upon an autopsy without attempting to speak to Aubid’s family. His family was denied
the opportunity to perform the ceremonial washing or to even speak with the medical examiner. Just days later, the same
medical examiner refused to speak with the family of Autumn Martineau, a member of the Fond du Lac Band of Lake Superior
Chippewa, whose family also objected to an autopsy due to Midewiwin beliefs.

In both cases a court order was secured ordering the body be released to the respective families based on the Minnesota
Constitution’s free exercise of religion statement. In both cases the medical examiner initially refused to comply with the court
order. However, the respective bodies were eventually released to the families after mediation and dialogue between the
medical examiners, the respective families, and county officials was the catalyst for resolving both cases.

The authors argue the Minnesota’s vague autopsy law was insufficient to address these disputes. In order to avoid the
“ethnocentric monoculturalism”[4] that occurs when individuals assert their own standards to determine whether a family’s
religious belief is sincere, the tribal leaders from the Mille Lacs Band of Ojibwe and the Fond du Lac Band of Chippewa called
for a legislative change in the autopsy law. They spoke through an editorial published in Minnesota’s most widely read
newspaper seeking a law that would permit “families to object to state-mandated autopsies on the basis of religious freedom
beliefs.”[5]

The authors place this dispute in its historical context, describing the historic suppression of Native American Religions and

https://moritzlaw.osu.edu/mayhew-hite-report/2017/05/30/from-dysfunction-and-polarization-to-legislation-native-american-religious-freedom-rights-and-minnesota-
autopsy-law/
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their need to “take their traditional beliefs underground as a matter of survival.”[6] The secrecy of some Native American
religious practices was sparked by U.S. Government suppression, and this secrecy led individuals, such as the medical
examiner in the cases described, to question the sincerity of the religious belief. The authors note that the development of
federal laws to protect American Indians has often resulted in toothless legislation, and litigation has paved little progress.

During the legislative process, the authors identify additional moments of communication and collaboration, such as when
medical examiners met with tribal representatives to consciously and methodically discuss the circumstances that the medical
examiners considered “compelling” enough to mandate an exception to a sincerely-held religious objection.[7] With support
from both the Joint Religious Legislative Coalition and the Catholic Church, the bill was able to continue through negotiations
and was signed into law.

The authors emphasize the individual stories of American Indian families to bring light to the importance of legislative reform
as a type of dispute resolution. They remind readers of the gravity and humanity behind each religious dispute. Minnesota’s
legislative response mandating communication between medical examiners and families is a simple measure that the authors
call a “simple act of kindness, courtesy, common sense, and ‘Minnesota niceness’”[8] that will provide a venue for
communication and resolution in future disputes. This is an engaging read, particularly for those interested in the intersection

of dispute resolution and American Indian groups.

[1] Gail T. Kulick et al., From Dysfunction and Polarization to Legislation: Native American Religious Freedom Rights and
Minnesota Autopsy Law, 42 Mitchell Hamline L. Rev. 1699, 1700 (2016).

[2] Id. at 1701.

[3] /d. at 1703.

[4] Id. at 1708.

[5] Id. at 1713.

[6] Id. at 1710.

[7] Id. at 1718.

[8]/d. at 1721.
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Mayhew-Hite Report Ally-Ship and Dispute
Resolution Practitioners: A Continuum

Mary Bockstahler
l. Ally-Ship

In Ally-Ship and Dispute Resolution Practitioners: A Continuum, Benjamin Lowndes and Sharon Press explore how dispute
resolution practitioners can serve justice. The authors suggest providing opportunities via creation of space and development
of skills for individuals to resolve conflicts.[i]

The authors begin the article by providing definitions of ally. Merriam-Webster defines an ally as follows: “to join (yourself) with
another person, group, etc., in order to get or give support.”[ii] The authors then offer “snapshots” of ally-ship to add deeper
meaning to the term. The first snapshot describes the ally-ship between Abraham Joshua Heschel, a Polish born rabbi, and
Martin Luther King Jr. marching to protest racism in Selma.[iii] After the march, Heschel said, “When | marched in Selma, my
feet were praying.”[iv]

The second snapshot describes same-sex marriage laws in Minnesota. In 2011, Minnesota voters rejected a same-sex
marriage ban. The authors suggest the rejection of the marriage ban was accomplished by the LGBT community working
together with allies in the community. A powerful aspect of the campaign was a “conversation drive,” where supporters of
same-sex marriage talked about voting no on the amendment.|[v]

The third snapshot refers to an advertisement in a Minnesota newspaper calling on Minnesota residents “to reject anti-Muslim
[vi] The list of allies in the advertisement included non-Muslims, Muslims, Democrats, and

”

expression as ‘un-Minnesotan.
Republicans alike. The authors presented these snapshots as examples where allies helped affect a change in a
community.[vii]

[l. Conflict Resolution Skills

The authors assert conflict resolution practitioners can serve as allies by lending their mediation skill-set to a cause.|viii]
Although active listening, perspective taking, interest identification, cultural and bias awareness, and option identification are
normally associated with mediation, they can be adapted to help people advancing a cause.[ix]

Active listening involves focusing, withholding judgment, impartiality, openness, and care.[x]| As a practical matter, conflict
resolution practitioners are skilled at hearing what multiple people have to say on any given conflict.[xi] Conflict resolution
practitioners are also trained to help parties take various perspectives and use tools such as summarization and restating to
check for understanding.[xii] Another core competency of mediators is the ability to identify interests and underlying positions,
essentially addressing the questions: what matters and why?[xiii] Helping parties explore options for resolution is also an
important mediator skill.[xiv]

Finally, a conflict resolution practitioner’'s awareness of bias and the ability to identify cultural patterns can encourage ally-
ship.[xv] Being aware of biases and increasing cultural awareness helps parties break down barriers while remaining
open.[xvi]
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While mediation is rooted in the civil rights struggle, the development of mediation has led to a more institutionalized setting in
court, which has resulted in limits on how mediation is utilized. In particular, neutrality of the mediator has become a prevalent
concern.[xvii] The authors note how two of the eight standards in the Model Standards of Conduct for Mediators relate to the
topic: Standard I, Impartiality and Standard Ill, Conflicts of Interest.[xviii]

Standard Il requires mediators to avoid conflicts of interest or the appearance of a conflict during and after mediation.[xix]
The standard states “conflict of interest can arise from involvement by mediator with the subject matter of the dispute or from
any relationship between a mediator and any mediation participant, whether past or present, personal or professional, that
reasonably raises a question of a mediator’s impartiality”.[xx] Standard Il also requires a mediator to make an inquiry
regarding any possible conflicts of interest and to disclose all actual or potential conflicts of interest immediately.[xxi] The
conflicted party can still act as a mediator if both parties agree, although mediators must withdraw from, or decline to proceed
with, the mediation if the conflict undermines the integrity of the mediation. Thus, impartiality is at the core of mediation.[xxii]

According to the authors, a search of the American Bar Association Section of Dispute Resolution’s National Clearinghouse
for Mediator Ethics Opinions revealed the three most commonly requested areas for guidance were impartiality, quality of
process, and conflicts of interest.[xxiii] Therefore, the authors conclude it is crucial for conflict resolution practitioners to be
thoughtful and intentional when deciding when to serve as an ally.[xxiv]

The authors next discuss William Ury’s The Third Side,[xxv] which explored allies as “thirdsiders.” The “Third Side” is a
perspective and approach to handling conflict which emphasizes constructive change.[xxvi] The Third Side splits thirdsider
roles into three categories. The first category identified is prevention, where the provider, teacher, and bridge-builder roles
live. The second “resolve” category includes mediator, arbitrator, equalizer, and healer. The final category, roles to contain,
includes witness, referee, and peacekeeper.[xxvii]

The authors developed additional roles conflict resolution specialists can play as allies:

e Facilitate dialogue groups or circle processes;
e Run conflict resolution processes;

e Comment (set the tone) in a manner that adds another perspective and “complexifies [sic] the discussion, on social
media or news sites anonymously;”

e Comment (set the tone) in a manner that adds another perspective and deepens the discussion, on social media or
news sites with attribution.[xxuviii]

The authors assert it is possible to trace even large conflicts back to a simpler time when the conflict was interpersonal.[xxix]
An ally can play a significant role in helping build capacity for individuals to develop the skills necessary to address issues
when they are more manageable. The authors note this important work begins when a thirdsider involves themselves in
preventative work.[xxx]

The authors envisioned facilitating dialogue groups or circle processes in response to a conflict—both involve allies working
with communities in conflict to engage in conversation to improve understanding and diffuse tension. Further, the authors note
mediation (in the context of ally-ship) is the most commonly utilized conflict resolution process. An ally could utilize dispute
resolution skills to assist in creating an environment for conflict resolution.[xxxi]
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The authors also urge conflict resolution specialists to make an anonymous comment on media websites in an effort to join
the conversation. Allies can enter the discussion and change the tone, inviting others who think differently than “the mob” to
participate in the conversation.[xxxii]

While commenting without attribution is useful, the authors assert there is added value in adding attribution to comments, but
also risk. Attributed comments tend to be taken more seriously. Conflict resolution practitioners can serve as allies by
weighing in with attribution. By virtue of their understanding of interest identification and perspective taking, and because of
the respect they posses, dispute resolution practitioners add valuable input to the cause. The risk comes from the possibility
that a dispute resolution practitioner will be seen as compromising neutrality and thus not able to provide conflict resolution
services. Additionally, the conflict resolution practitioner may be subject to personal attacks.|[xxxiii]

The authors also encourage allies to participate in the conversation physically, rather than merely inserting a written
comment. Because conflict resolution practitioners are skilled in taking perspectives, they can bring alternative perspectives
to conversations in their role as an ally.[xxxiv]

The authors discuss various Black Lives Matter protests planned throughout Minnesota, and the backlash the protests
caused.[xxxv] The events themselves and the planning leading up to the protests provide opportunities for allies to enter the
conversation.[xxxvi] Specifically, Sharon Press often found herself explaining to people opposed to the protests that the
protests were non-violent, and that Black Lives Matter had publicized its plans in advance so that arrangements could be
made. In engaging with the community as an ally, Press saw an acknowledgment and understanding of the other side’s
perspective.[xxxvii]

The final role the authors suggest dispute resolution practitioners can take on as an ally is conflict coach.[xxxviii] Conflict
coaches take a proactive role in helping the parties resolve the dispute. Acting as a conflict coach could be extremely useful
to the group, but it would likely foreclose the practitioner from acting in other ally roles due to a real or perceived lack of
neutrality.[xxxix]

There are other ways dispute resolution practitioners can get involved as an ally. In considering how, or whether or not, to get
involved, conflict resolution practitioners should consider how action fits their interests and the interests of the group being
served.[x]

l1l. Conclusion

In conclusion, the authors suggest conflict resolution practitioners take a part in community issues by serving as allies to
causes, while still being mindful of the risks associated. The authors encourage others to further the conversation and look for
ways to serve as allies. The article provided an interesting perspective on how conflict-resolution practitioners can become
involved in the community via ally-ship.

[i] Benjamin Lowndes and Sharon Press, Ally-Ship and Dispute Resolution Practitioners: A Continuum, 42 Wm. Mitchell L.
Rev. 1572 (2016). Benjamin Lowndes received his J.D. from Hamline University in 2014. Sharon Press received her J.D. from
George Washington University in 1986.

[ii] Id. at 1581.

[iii] /d. at 1582.

[iv] Id.

[v] Id. at 1582-83.

https://moritzlaw.osu.edu/mayhew-hite-report/2017/05/30/ally-ship-and-dispute-resolution-practitioners-a-continuum/


https://moritzlaw.osu.edu/mayhew-hite-report/2017/05/30/ally-ship-and-dispute-resolution-practitioners-a-continuum/

Ally-Ship and Dispute Resolution Practitioners: A Continuum - Mayhew-Hite Report

[vi] Id. at 1583-84.

[vii] Id. at 1584.

[viii] Id. at 1584-85.

[ix] Benjamin Lowndes and Sharon Press, Ally-Ship and Dispute Resolution Practitioners: A Continuum, 42 Mitchell Hamline
L. Rev. 1572, 1585 (2016).

[x] Id.

[xi] Id.

[xii] Id.

[xiii] Id.

[xiv] Benjamin Lowndes and Sharon Press, Ally-Ship and Dispute Resolution Practitioners: A Continuum, 42 \Wm. Mitchell L.
Rev. 1572, 1585 (2016).

[xv] Id. at 1586.

[xvi] Id.

[xvii] Id.

[xviii] Id. at 1587.

[xix] Benjamin Lowndes and Sharon Press, Ally-Ship and Dispute Resolution Practitioners: A Continuum, 42 \Wm. Mitchell L.
Rev. 1572, 1587 (2016).

[xx] Id. at 1588 (author’'s emphasis).

[xxi] Id.

[xxii] Id.

[xxiii] Id. at 1589.

[xxiv] Id. at 1590.

[xxv] William Ury, The Third Side: Why We Fight and How We Can Stop 22-26 (2000).

[xxvi] Benjamin Lowndes and Sharon Press, Ally-Ship and Dispute Resolution Practitioners: A Continuum, 42 Wm. Mitchell L.
Rev. 1572, 1590 (2016).

[xxvii] Id. at 1591.

[xxviii] Id. at 1591-92.

[xxix] Id. at 1592.

[xxx] Id. at 1592.

[xxxi] Benjamin Lowndes and Sharon Press, Ally-Ship and Dispute Resolution Practitioners: A Continuum, 42 Wm. Mitchell L.
Rev. 1572, 1593 (2016).

[xxxii] Id. at 1594.

[xxxiii] Id. at 1595.

[xxxiv] Id. at 1596.

[xxxv] Id.

[xxxvi] Benjamin Lowndes and Sharon Press, Ally-Ship and Dispute Resolution Practitioners: A Continuum, 42 \Wm. Mitchell
L. Rev. 1572, 1597 (2016).

[xxxvii]ld. at 1598.

[xxxviii] Id.

[xxxix] /d.

[xI] Id. at 1599.
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Amanda M. Morris

The Supreme Court recently released an opinion on consolidated cases out of Kentucky in which the Federal Arbitration Act
(FAA) was found to preempt a state rule targeting arbitration agreements in nursing home contracts. This decision is in line
the Court’s previous FAA preemption cases, which hold that arbitration agreements must not be treated differently than other
contracts.[1]

Background: Kindred Nursing Centers Limited Partnership v. Clark[2] arose out of cases originating in Kentucky state courts.
The estates of two residents filed cases against a nursing home facility alleging wrongful death and personal injury claims.[3]
The defendants filed a motion to dismiss and compel arbitration.[4] The Kentucky Supreme Court consolidated the cases and
affirmed the lower courts’ denial for interlocutory relief to compel arbitration.[5] The Kentucky Supreme Court held that the
right to a trial is a “God-given” and “sacred right” which a principal cannot waive without granting explicit authority to agents to
enter arbitration agreements in a power of attorney.[6]

Before the Supreme Court, the question presented was “[w]hether the FAA preempts a state-law contract rule that singles out
arbitration by requiring a power of attorney to expressly refer to arbitration agreements before the attorney-in-fact can bind her
principal to an arbitration agreement.”[7]

Decision: Justice Kagan authored the opinion which held that the Kentucky “clear-statement rule” violated the Federal
Arbitration Act by “singl[ing] out arbitration agreements for disfavored treatment.”[8] The Court noted that the rule would allow
“States to undermine the Act.”[9] The Court was not persuaded by the argument that the Kentucky Court’s decision created a
broad contract rule.[10] The FAA prevents enforcement of “any rule that covertly accomplishes the same objective by
disfavoring contracts that . . . have the defining features of arbitration agreements.”[11] Therefore, by requiring power of
attorneys to expressly grant consent to enter arbitration agreements, the rule necessarily violated the FAA.[12]

Conclusion: In a predictable continuation of the arbitration line of cases, Kindred reaffirmed the Supreme Court’s position that
arbitration agreements must be “on equal footing” as other contracts per the Federal Arbitration Act.[13]

[1] See e.g. AT&T Mobility LLC v. Concepcion, 563 U.S. 333 (2011), DIRECTV, Inc. v. Imburgia, 136 S. Ct. 463, 468-69
(2015); see also Federal Arbitration Act, 43 Stat. 883 (1925) (codified as amended 9 U.S.C. §§ 1-16).

[2] Kindred Nursing Centers Ltd. P’ship v. Clark, 137 S.Ct. 1421 (2017) (Thomas, J., dissenting). Justice Gorsuch had no role
in the decision and as expected, Justice Thomas dissented in line with his previous FAA dissents stating that the FAA is not
applicable in state court proceedings. /d.

[3] See Extendicare Homes v. Adams, 478 S.W.3d 306, 329 (2015).

[4] See Id.

[5] See Id.

[6] Id. at 329-30.

[7] Petition for Writ of Certiorari, Kindred, 2016 WL 3640709 (No. 16-32) at i.

[8] Kindred, 137 S.Ct. at 1425, 1427.

https://moritzlaw.osu.edu/mayhew-hite-report/2017/06/07/kindred-nursing-centers-limited-partnership-v-clark/


https://moritzlaw.osu.edu/mayhew-hite-report/2017/06/07/kindred-nursing-centers-limited-partnership-v-clark/

Kindred Nursing Centers Limited Partnership v. Clark - Mayhew-Hite Report

[9] Id. at 1428.

[10] See Id.; see also Extendicare, 478 S.W.3d 306.

[11] Id. at 1426.

[12] See Id.

[13] Buckeye Check Cashing v. Cardegna, 126 S.Ct. 1204, 1207 (2006).
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Alexander Karcher

l. Introduction

Forty-four percent of Americans own a dog,[1] and it's easy to understand why. Dogs often provide a tremendous amount of
varied support to their owners. In a recent poll, 60% of dog owners believed they led more satisfying lives than non-pet
owners,[2] and this belief is supported by scientific research that shows dogs can have measured positive effects on the
general health and wellbeing of their owners, including by means of emotional support and companionship, reduction in stress
and anxiety, and by measured reductions in blood pressure, cholesterol, and triglyceride levels.[3] But despite the
recognizable benefits dogs provide to humans, even a cursory observance of our everyday lives shows us their roles have
remained largely in our homes. That is until the last few decades, when the presence of dogs in settings beyond the home
expanded quite significantly to venues such as hospitals,[4] prisons,[5] libraries,[6] nursing homes,[7] and even in
courtrooms.[8]

Even with the rising presence of dogs in workplace environments, one venue where a wagging tail will rarely greet you is in
mediation, where mediators, in their ever-present quest to improve and to enhance the practice of mediation, have largely
overlooked the value a dog may bring to the table.[9] In fact, dogs have the ability to enhance mediation and to enhance the
experience and satisfaction of the parties in many ways, but especially by aiding mediators in the management and reduction
of common negative psychological dynamics of mediation. These dynamics, if left unmanaged, often undermine a mediator’s
efforts to build and maintain trust and cooperation between the parties.[10]

The article will first discuss the importance of cooperation and trust in mediation before analyzing five of a mediator's common
obstacles to building and maintaining those two key elements. In discussing the five obstacles, or mediation dynamics, the
article will outline methods and strategies mediators currently use to manage them in the absence of dogs.[11] Each
discussion of current methodology will be followed by a discussion of the benefits dogs can provide in mediation,
demonstrating how in many cases dogs further the current methods of mediators, and in other cases add an entirely new and
beneficial element to mediation that would be impossible to achieve in their absence. The article will conclude with a brief
discussion of the potential limitations of dog integration in mediation.

Il. Building cooperation and trust is often hindered by five
negative psychological dynamics in negotiation and mediation.

In his book, The Mediation Process, Christopher Moore discusses obstacles to building trust and cooperation between parties
in negotiations and in mediation. Among these obstacles he cites five negative psychological dynamics that he believes have

an impact on a mediator’s ability to build cooperation and trust: (1) strong emotions, (2) misperceptions or stereotypes held by
one party towards the other, (3) poor communication, (4) legitimacy problems, and (5) lack of trust.[12] Together, a discussion
of these five dynamics provides an effective roadmap to analyze how dogs may enhance the mediation process.[13]
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A. Dogs have a unique “touch” when it comes to aiding a mediator in
managing emotion in mediation.

Emotion has been described as the “underpinning of all conflict” and a central theme in all mediation contexts.[14] The litany
of emotions parties exhibit at all stages of the conflict resolution process have been well documented since the earliest days
of Alternative Dispute Resolution and mediation.[15] Among the common emotions experienced by parties are feelings of
anger, hurt, frustration, distrust, alienation, hopelessness, resentfulness, betrayal, and fear.[16] Provided the extensive list of
emotions often experienced in mediation, the integration of dogs into the process for their ability to impact party emotion is
persuasion enough for many as to why dogs fit the bill for mediation. As one practitioner put it, the question of why “dog
therapy” techniques should be utilized in mediation can be answered with one of mediation’s most prevalent characteristics—
emotional intensity.[17] While mediators practicing within various models of mediation at times disagree as to how to manage
emotion, most would agree that negative emotions left unmanaged have the potential to hinder a mediation and negatively
impact the experience of the parties.[18] Others argue that un-checked emotions might derail any substantive outcome, such
as settlement.[19] To successfully manage the role of emotion, mediators typically adopt a common-sense, and perhaps
subconscious, three-step approach: (1) recognize that a party is experiencing a strong emotion, (2) attempt to diagnose or
identify what emotion that may be, and (3) select an appropriate intervention, or perhaps non-intervention, strategy to assist
the party in managing that emotion.[20]

Traditionally, mediators identify the occurrence of emotional responses through observation of things like tone of voice,
pacing of words, facial expressions, changes in posture, or body movements.[21] However, merely identifying a party is
exhibiting an emotion is typically less difficult for a mediator than developing a strategy to deal with that emotion.[22]
Mediators are trained to actively listen, and to allow parties to vent their emotions, either in joint session or in caucus.[23]
These two strategies allow a mediator to manage emotion by creating an environment where a party feels their concerns
have been heard, and also allows a party to feel as though they have the opportunity to explore their emotions without
repercussion or qualification.[24]

Although current strategies for addressing increased emotion show success on a regular basis, introducing a dog into a
scenario of heightened emotion provides the opportunity to manage emotion more effectively and more intimately, which |
argue has the tangential benefit of improving party satisfaction with the mediation process. Consider, for instance, the
following description of a real divorce mediation where the mediator was accompanied by two working dogs named Rugger
and Reilly:

The he in this particular session was yelling and gesticulating wildly and she sat momentarily still only waiting to
respond in kind. Rugger, up to this time had been laying quietly, now looked up and away, ears down with an
apparent expression of dismay that Labs display when people are angry and heated in their discussion. They are
quite sensitive to humans, seem to know when something is amiss and become anxious when the tenor of
discussion takes on an angry tone. Not atypically, he seemed to be taking it personally. Being opportunistic, |
seized the moment for my intervention: “Folks, I’'m sorry to interrupt, but your discussion seems to be upsetting
Rugger.” They stopped on a dime and apologized. While all of my previous best devised and well studied efforts to
manage the conflict were to no avail, they seemed to understand that the dog deserved special consideration and
courtesy.

But it only worked for a while ... [s]uffice it to say, the verbal battle between the parties resumed later in the
session. This time, Reilly offered up an even more potent intervention strategy, unavailable to human conflict
moderators. As he again became agitated and animated with arm outstretched and forefinger pointing towards the
heavens, shrieking out how she was destroying his family and was the sole cause of the ruination of the family ... |
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[noticed that Reilly, usually next to Rugger,] was not there. Suddenly, [the husband’s] tone calmed and | watched
his red face, flush with the blood of anger visibly recede as he looked down toward his legs. There was Reilly—he
had walked over to him and gently placed his chin on his knee. The guy smiled, petted Reilly, calmed down and
apologized for the outburst. Reilly had done what no mere mortal mediator could do.[25]

In this brief excerpt, it is easy to visualize the role of a dog in mediation, and also to understand the enhanced value that dogs
bring to the table. If we take the three-step approach to managing emotion mentioned above, you will notice that both the
mediator and the dog in the scenario were working not just as a team, but also individually. Both navigated the three-step
process of recognizing, identifying, and adopting a strategy to intervene at two separate occasions.

In the first paragraph the human mediator did this individually. He recognized that the male was having an emotional
response, identified the male’s emotion as anger, and adopted a strategy to intervene. In this instance, the mediator chose to
disassociate the need to lower emotion, and did so neither relying on the female nor on himself as the mediator, but rather on
the dog. In doing so, the mediator achieved two things: he preserved the opposing female’s empowerment status by
suggesting that the discussion was upsetting Rugger, rather than the opposing party, thereby eliminating any perception of
weakness against the female; and, he also preserved his own authority and impartiality as mediator by not citing his own
perception or needs as a reason to intervene.

In the second paragraph of the excerpt Reilly, and not the mediator, acted autonomously in recognizing, identifying, and
adopting a strategy to handle the male’s emotion. Interestingly, in this part of the excerpt the author described a sudden
escalation in emotion and an equally sudden de-escalation, which the mediator attributed to the physical intervention of Reilly
with the male. This seems to suggest that Reilly may have recognized an emotional response was occurring even before the
mediator had time to recognize and identify it. The ability for Reilly to sense building emotion before the mediator is not a
radical idea when you consider that “[n]ot in spite of their basic canine nature but because of it, dogs are uniquely attuned to
and synchronized with human behaviors.”[26] For example, dogs have the ability to sense hormonal changes and
physiological changes that humans cannot, often well before those changes have any physical effect on us.[27] And service
dogs that provide support for a variety of disabilities, such as for those with Asperger’s syndrome, are trained to use physical
intervention when they sense their handler is in need.[28] Thus, while neither Rugger nor Reilly are highly trained service
animals, the same attributes and instincts that make dogs effective when trained as service animals also make them
inherently effective emotional management animals in a different context.[29]

The above scenario shows multiple roles a dog may play in mediation. From bystander to active participant, Rugger and
Reilly are capable of enhancing the mediation in a way that is entirely impossible in their absence. Without them, the
mediator’s chosen strategy of dissociation may have been less desirable and less effective. Additionally, the physical
intervention of Reilly was a completely impractical intervention method for a human mediator. Thus, the dogs proved effective
in limiting the effects of heightened negative emotion, and therefore enhanced the mediation by improving the experience of
the parties and aiding the mediator in managing one of several obstacles that impact a mediator’s ability to build and better
maintain cooperation and trust between parties.[30]

B. Managing misperceptions, stereotypes, and judgments held by
one party towards the other is an inseparable dynamic from the tenet
of communication.

Another common negative dynamic that often serves as an obstacle to building cooperation and trust are misperceptions or
stereotypes held by one party towards the other. These commonly arise through poor communication and misunderstandings
of the parties. Adam Curle once observed, “many of man’s feelings about others derive from his feelings about himself. Since
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these feelings are often intricate, contradictory, and not fully grasped at the conscious level, his attitudes toward others are
correspondingly obscure and irrational.”[31] The phenomena of misperceptions and stereotypes are ones mediators
commonly experience. To counter judgments mediators adopt many strategies, including by stressing common association,
where parties can sometimes be induced to change their perception of each other by finding undisclosed or forgotten
commonalities.[32] Issue framing and stressing positive developments in the mediation have also been theorized to ease the
ability of parties to find common ground and to better communicate.[33]

In transformative mediation the strategies mediators use in addressing misperceptions and stereotypes differ from those
above. For example, while a facilitative mediator may often assist a party in reframing or restating a statement in another way
to “facilitate accurate communication and positive reception,’[34] the goals of transformative mediation seek to address
misperceptions more directly. In so doing transformative mediators mirror, or reflect,[35] a party’s words back to them. This
provides that party an opportunity to hear their exact language with the intention of allowing the party to grasp what Curle
argued could have been an unconscious, obscure, or irrational pre-conclusion. Doing so, to a transformative mediator, is
essential to ensuring clarity of communication and ultimately transformation of the party.[36] This makes sense given the
goals of transformative mediation, where empowerment and recognition are the two most important effects that mediation can
produce, and where the transformation of the parties themselves from what they were before they entered mediation
overarches any aspirations of settlement.[37]

No matter the model of practice, no matter the strategy of the mediator, and regardless of the goals behind that strategy, the
common thread through all of them is communication. Each strategy to managing misperceptions and stereotypes
demonstrates a mediator’s attempt to improve and clarify the communication and understanding of the parties and the
meaning of their language. This article was previously road-mapped addressing misperceptions and poor communication as
two entirely separate obstacles to the establishment of trust and cooperation; however, it’s clear that while each addresses
distinct challenges to mediators, neither dynamic can be analyzed in the absence of the other. Thus, in order to see how a
dog’s presence aids a mediator in managing and addressing misperceptions or stereotypes it is important to also understand
how a dog helps improve communication of parties.

i. Dogs are well documented to possess qualities that aid communication and
cooperation between people.

As the use of dogs increases in environments outside of the home, their use in schools, libraries, courtrooms, nursing homes,
hospitals and prisons has been well documented to provide a host of benefits to the humans they interact with. In fact,
research shows the mere presence of dogs enables humans to be more articulate and more confident communicators.[38]
These effects are really the culmination of many benefits that humans receive from the presence of dogs. For example,
reductions in anxiety, empowerment of the individual, greater self esteem, and more confidence are all documented benefits
dogs provide to humans. All of these benefits contribute to the ability of a party to be a successful communicator.

In the 1990s an experiment was conducted to gauge what, if any, affect a dogs’ presence would have on people taking a
standardized anxiety-measuring test. People who took the test with the experimenter and a dog in the room scored lower (i.e.
had less anxiety) than those who took the test with only the experimenter present.[39] In another experiment, women who
attempted a challenging task felt a reduced amount of stress and performed better when dogs were in the vicinity than when a
human friend was close by.[40] These results support more recent and separate conclusions by librarians and teachers who
believe that their students gain empowerment through less anxiety, and thus are able to learn to read more efficiently when
reading directly to a dog than to a human.[41]

Even further, observations by handlers of dogs put to work in courtroom settings have shown increased cooperation between
those who are exposed to “courthouse dogs” and authorities within the court. One handler noted a memory of a child who
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emerged from a courtroom holding the hand of a judge too anxious, too fearful, and too intimidated to effectively communicate
with that judge.[42] Both the judge and child spent a few minutes outside of the courtroom with the dog and were later able to
return to the courtroom and have an effective dialogue, free of anxiety and fear.[43] Other occasions of dogs accompanying
witnesses to the stand have been credited with empowering the witness[44] and enabling them to better articulate their
testimony.[45] These observations are also in line with the documented benefits of dogs in hospital and institutional settings,
where they have been used for the express purpose of empowering and drawing out patients who have become withdrawn
and nonresponsive.[46]

While it's obvious that the numerous benefits mentioned in the immediate three paragraphs above cross various spectrums of
the originally listed five negative dynamics in mediation, it's important to note that the elements and necessary qualities that
lead to effective communication are multi-faceted, and cannot be derived from one singular attribute. For example, even if you
take away or better manage anxiety, a remaining empowerment (or perhaps better stated, lack of empowerment) issue may
still inhibit quality communication.[47] These layers of emotions, misperceptions, and judgments, are all potential obstacles to
quality communication.[48] The interplay of anxiety, emotion, and empowerment in mediation is the unique dynamic that
makes dogs so qualified to assist mediators. For instance, human mediators are constrained to addressing misperceptions or
stereotypes through strategies of human intervention — issue framing, mirroring, rephrasing, dissociation, etc. — while a dog
has the ability to address many of the underlying causes of misperception all at once and simply by being present in the room.
If we also highlight a dog’s inherent ability to sense when its own physical intervention may be necessary, we see these
benefits become even more pronounced. What makes a dog so beneficial in all of the current settings they serve
demonstrates the benefits a dog would provide to parties in mediation and to mediators as they work to manage negative
dynamics like misperceptions, stereotypes, and poor communication, all of which serve as obstacles to building and
maintaining cooperation and trust.

C. Dogs provide reactions that legitimize party emotion, even if the
other party is not willing to recognize that emotion.

Another negative dynamic that can serve as an obstacle to building cooperation and trust is problems with legitimacy.
Legitimacy is a party’s acceptance and recognition that an opponent, an opponent’s interests, and an opponent’s emotions
are genuine and reasonable and conform to recognized principles or accepted rules or standards.[49] Without a perception of
legitimacy, negotiations often never begin.[50] Legitimacy of emotion refers to the acceptance of a party’s right to possess
emotions, not to whether another party legitimizes them.[51] The recognition of emotion is where dogs provide the most
beneficial impact to issues of legitimacy. Specifically, dogs help to legitimize emotion by their body language and expressions,
which are often visible to the parties. These expressions are also available to the mediator as a tool to draw attention to
emotion if the mediator deems it necessary.

Mediators, particularly those practicing under the facilitative model, are taught to address issues of legitimacy through
communication and explanation. To do this they often clarify emotion through summarization by saying things like, “It sounds
to me like you're feeling frustrated and perhaps a bit angry about the situation; is that accurate?” In doing so, mediators are
able to both “check-in” with a party, and also provide legitimization by naming the emotion they hear and see in a party’s
speech and behavior. However, legitimization is most often an obstacle to building cooperation when an opposing party fails
to recognize the emotional response of the other.[52] To combat the effects of this, mediators may explain to a denying party
that while an acceptance of the emotion is not necessary, they should recognize the other party’s emotion does exist.[53] The
process of requesting recognition by the mediator is a delicate balance of summarization and strategy that may make the
mediator appear to be partial or sympathetic to a particular side, especially if one party continually challenges the legitimacy
of the emotion of another.
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By implementing the use of dogs the risk of a mediator appearing partial is minimized, and the presence of the dog provides
both reassurance to parties experiencing emotion and makes it more difficult for opposing parties to question the existence of
that emotion.[54] In the divorce scenario discussed above, Rugger and Reilly interacted in a variety of ways with the parties,
including serving as objects of dissociation and as active participants in the management of emotion. But in that scenario both
dogs also provided legitimization to the male’s emotion. For example, the mediator describes in the first paragraph the body
language of Rugger changing dramatically as the emotion of the male rose, going from laying quietly to “. . . ears down with
an apparent expression of dismay that Labs display when people are angry and heated in their discussion.”[55] Those who
own dogs would know and understand this look well. And in the second paragraph Reilly felt compelled to physically intervene
in the emotional response of the male, demonstrating an even higher degree of legitimization.

Although we have no insight as to how the female was responding to the male’s anger, except for that she was “ready to
respond in kind,”[56] it's perceivable to imagine a scenario where a participant would write-off the other party’s anger as not
genuine and illegitimate. This view of Rugger and Reilly as legitimizers of emotion provides a demonstration of how the
presence of dogs in mediation may addresses this issue. While the dogs provided empathy to the male, and thus legitimized
his emotion under a different definition and understanding of the word, they made it harder for the opposing party to deny the
male was having an emotional response. After all, a denying party need not accept the emotion of the other party as genuine,
but recognizing that it is occurring is helpful to building cooperation and trust. Additionally, by using the dogs as the
“legitimizers” of the emotion, the mediator was provided an opportunity to try disassociation and redirection before directly
addressing a denying party for their failure to legitimize emotion. This step may minimize appearances of mediator partiality.

Related to the importance of a mediator maintaining impartiality is a similar concern regarding the impartiality of the dog.
Dogs, at least those suitably trained to participate in mediation, are the ultimate impartial party. For instance, Rugger and
Reilly in the passage above provided empathy to the male and made it more difficult for the female to deny his emotion. They
also stood ready to provide equal support and empathy to the female, and in doing so would have made it harder for the male
to claim her emotional response as illegitimate. In maintaining the impartiality of the dog, and the perception of impartiality,
the mediator must also play a role, and should strive to only use the dog for disassociation and other purposes equally and
when deemed necessary.[57]

The legitimization of emotion by way of dog may also be more fulfilling and satisfying to parties than legitimation by a human
mediator. After all, many people who choose to own dogs, and those who own them for a variety of disabilities, often remark
on the compassion dogs provide. For these reasons the integration of dogs in mediation would provide new avenues for
mediators to manage issues of legitimization, and may also provide more meaningful interactions between parties in periods
of heightened emotion.

D. The integration of dogs in mediation may also improve
circumstances where a lack of trust exists.

While minimizing the effect of negative emotions and perceptions is effective to a degree, it is actually the enhancement of
positive feelings and perceptions that often lead to establishing trust and cooperation.[58] Fortunately, dogs can help do both.
Trust often refers to a person’s capacity to depend on or place confidence in the truthfulness or accuracy of another’s
statements or behavior.[59] The elements of trust are often built through effective, clear, and non-contradictory
communication between parties themselves, and between parties and mediators.[60] Trust is also built through symbolic
actions like bargaining in good faith and emphasizing any previous instances in which the parties have relied on each other
and found one another trustworthy.[61] In addition to emphasizing positive developments, a mediator can help build trust by
stressing process, demonstrating knowledge, and by clearly articulating what is expected of the parties during and after
mediation.[62] This building and maintenance of trust is often a slow process that requires incremental steps toward building
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credibility.[63]

Trust is the most attenuated of the five negative dynamics that a dog may help to manage and create. For example, if we
believe that the competitive nature of mediation lends itself to unreliable and impoverished communication, where language is
used to mislead or intimidate,[64] then the establishment of trust is an uphill battle for even the most skilled of mediators, and
one in which a dog’s presence may not provide much benefit. However, a less cynical viewpoint may lead to the opposite
conclusion: that clearer communication, less anxiety, and managed emotion, and thus more rational minded individuals,
would have the ability to establish trust more quickly and more durably. If a dog’s presence enables parties to speak more
clearly and with less contradictory statements, it is logical that a dog would help, and certainly would not hurt, the
establishment of trust in mediation. Finally, a party’s ability to receive messages and to hear what another is saying is often a
key factor in establishing an open and trustworthy dialogue, and studies show that when anxiety is low, people are often more
effective listeners than when anxiety is high.

E. The benefits of dogs in evaluative mediation may not be as
pronounced as in facilitative and transformative models, but their
benefits are certainly not adverse to an evaluative mediator’s goals.

While this article references the use of dogs in facilitative and transformative settings, their use in evaluative mediations would
provide similar benefits. Mediators in that practice model place greater emphasis on the merits of each party’s case and the
potential pathways to settlement,[65] but cooperation and trust are still central elements to conflict resolution process,[66] and
thus a necessity for evaluative mediations. Therefore, the same benefits dogs provide to mediators in other models would
transfer to an evaluative model, even if the evaluative model doesn’t place as great an emphasis on management of emotion
or emotional satisfaction of the parties.[67] For example, no matter the model of mediation, all mediators and parties benefit
from well-managed emotions and clear communication, and party experience will certainly be enhanced through less anxiety,
decreased blood pressure, and generally less stress. This would be especially true regarding the relationship between
evaluative mediators and their parties, where clear communication of parties with the mediator is essential for the mediator to
make an assessment about he conflict as well as its resolution.[68] Certainly the use of a dog would not have any adverse
effect to an evaluative mediator’s purpose. Thus, the implementation of dogs in all three major models of mediation stands to
benefit the parties in numerous ways, and regardless of the central goals of a mediator can help to manage vital elements of
any conflict resolution process.

lll. Limitations on the use of dogs in mediation.

The use of dogs in mediation does not come without limitation. Although 44% of Americans own a dog, more than half of
Americans do not, and likely for equally sound reasons as those who do own them. Thus, there remains a substantial portion
of the population who may not want to interact with dogs in mediation, and this concern must be one of several additional
points of pre-mediation screening. Other limitations include the general expense of purchasing a working dog and providing
for its care, in addition to the increased time to adequately screen parties ahead of mediation. Finally, the safety and
wellbeing of the dog and of the parties must also be considered.

A. Not just any dog can be a mediation dog, and the dogs that are adequately trained and tested come at a
premium cost.

For purposes of this article, | have categorized and referred to dogs in four general groups: (1) companion dogs, (2) emotional
support dogs, (3) service dogs, and (4) working dogs. While companion dogs, also known as your everyday household pet,
provide numerous benefits to their owners, these dogs do not meet the skill and obedience levels needed for use in
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mediation.[69] Similarly, emotional support and service dogs both have specific legal definitions and purposes that do not
apply in the mediation context.[70] Thus, the category of dog that would best describe a dog suitable for mediation would be a
working dog.[71]

For purposes of this article professional working dogs refer to dogs that are specifically trained for use in professional
settings. Dogs with this classification undergo extensive obedience training, often for a period of years, and are required to
have specific personalities and temperaments prior to achieving certification.[72] Most working dogs are trained by
professional organizations such as Assistance Dogs International and come with a hefty price tag.[73] The high cost and time
required to obtain a working dog is a factor that may limit the availability of highly trained working dogs to most mediation
departments. To assist in cost, grants and fundraising efforts for organizations that wish to acquire working dogs often help to
cover a large portion of these expenses.[74]

Therapy dogs, which typically do not fall under the definition of a working dog, are documented to frequently participate in
mediation. However, these dogs may not be as reliable or well suited for the cause. Generally a therapy dog is a companion
animal that has met a standardized threshold of obedience and has been certified by one of several therapy dog
organizations.[75] Therapy dogs, unlike working dogs, are often trained by their owners, and represent a much more cost-
effective avenue for the common mediator interested in implementing the use of dogs in practice. Regardless of whether a
dog is a working dog or therapy dog, the temperament of the animal must be considered, and dogs that show more affection
towards females than males, children than adults, and so on, should not be utilized for purposes of maintaining the balance of
power between parties and the impartiality of the mediating team. Ultimately the responsibility of choosing a dog suitable for
mediation will fall on the mediator, who should undergo additional training for this type of practice.[76] Additionally, parties
should never be permitted to bring their personal companion dogs to mediation for a variety of reasons, one of which being
that the use of dogs in building cooperation and trust is undermined if each party brings their own dog. Doing so has the
potential to perpetuate the “us vs. them” adversarial mentality.[77]

B. Additional screening must be implemented to adequately determine when the use of dogs in mediation
is appropriate.

There is a multi-faceted consideration that must be undergone in pre-screening to determine when the use of dogs in
mediation is appropriate. One such consideration is determining if the parties feel comfortable having a dog present in the
process.[78] If any party feels fear, anxiety, or other discomfort from the presence of a dog, either from previous experiences
or otherwise, the use of one in mediation is improper. The integration of a dog’s use must follow the core value of mediation
as a voluntary process, and such choice must be left to the unanimous adoption of the parties.[79] That’s not to say a
mediator cannot explain the benefits they believe the parties would gain from the presence of a dog prior to the parties
making such determination.

While the wellbeing of the parties must be considered, so too must the wellbeing of the dog.[80] Studies show that individuals
who have committed domestic violence may be predisposed or more likely to commit acts of violence against animals.[81]
Thus, some mediators advocate that any type of domestic victim-offender mediation should be off-limits to dog integrated
mediation.[82] This decision should be a case-by-case assessment left to each individual mediator.

Besides the physical wellbeing of the dog, the dog’s mental wellbeing must also be considered. Dogs provide tremendous
opportunities to enhance mediation because they have a unique ability to connect with people; however, like people, dogs are
susceptible to a range of emotions brought about by stress. Therefore the frequency of their use must be monitored and
controlled.[83] Hospice facility dogs are perhaps the best example of the need to monitor and control exposure of a dog to
high-stress and emotional environments. Some hospice facility dogs often receive vacation periods away from the facility and
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patients due to their propensity to grieve the loss of those who they have formed bonds with.[84] Like hospice dogs, a dog
used in mediation will not be capable of high-intensity mediation on a daily basis, and for the dogs emotional health and
wellbeing, must be given days off.[85] One mediator explained that due to the intensity of his mediations he typically uses his
dog only a handful of times a month.[86]

Finally, observations by mediators who already implement dogs in their regular practice suggest that the benefits dogs bring
to mediation may be linked to the bonds they form with the parties during the screening process. While no mediators suggest
that this

“meet and greet” with the dogs is an absolute necessity, they do suggest that if possible, each party should be given an
opportunity to meet the dog prior to the commencement of mediation so to ensure that the parties gain the maximum benefit
possible by the dog’s presence. This also provides an opportunity to insure that the dog does not act in an adverse way
toward any party.

IV. Conclusion

Dogs understand conflict,[87] and their ability to reduce anxiety and empower parties are attributes that make dogs the
perfect untapped resource for enhancing mediation and aiding mediators in the management of negative dynamics that often
stand in the way of building and maintaining cooperation and trust. Whether dogs are active participants or passive
bystanders in mediation, their mere presence provides impartial support to each party by way of reduced anxiety, reduced
blood pressure, and decreased stress. Combined, the numerous effects dogs have on parties empower them and allow them
to speak more clearly and effectively while maintaining a more balanced emotional state.

Furthermore, the benefits dogs provide in mediation are conducive to all models of mediation. For a facilitator, dogs serve as
an additional tool at the disposal of the mediator, standing by as an object for disassociation or as an intervener. For a
transformative mediator, dogs may serve as the ultimate figure of empowerment and impartiality, permitting the mediator the
opportunity to take an even farther step back as parties more clearly communicate and strive towards recognition and
transformation. And for an evaluative mediator, a dog serves as an additional means of achieving resolution, allowing the
parties to better articulate their cases and the mediator a better opportunity to evaluate each party’s position.

Despite evidence that dogs have been companions and provided benefits to humans for centuries, their roles in modern
society still remain largely in the home. Even still, their use in hospitals, schools, nursing homes, prisons, and courtrooms
have all provided evidence of the benefits they provide to humans. It is only logical these benefits would transfer to mediation.
Thus, in the ongoing quest to enhance mediation and the experience and satisfaction of the parties, especially through the
management of dynamics that impact cooperation and trust, dogs should top of the list of untapped resources for mediators to
consider.
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tasks a service dog can perform are not limited to this list. However, the work or task a service dog does must be directly
related to the person’s disability. Service dogs may accompany persons with disabilities into places that the public normally
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