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1. INTRODUCTION

In an age of polarization,' there is one issue that prompted both sides of
the political aisle to turn their attention to a common opponent:
Ticketmaster.2 After millions of fans tried and failed to get tickets to Taylor
Swift's "The Eras Tour," lawmakers and fans alike called for the company
to face consequences for its seemingly anti-competitive behavior.' However,
although that conundrum received a multitude of media coverage, this is
certainly not the first instance of diminished customer experience from a
company with market domination.

Markets in the United States have steadily become more concentrated,
meaning fewer firms compete in a certain market.4 The Ticketmaster and

* Sarah Faust, Juris Doctor Candidate at the Ohio State University Michael E. Moritz
College of Law, Class of 2025.

Drew DeSilver, The Polarization in Today's Congress Has Roots that Go back
Decades, PEW RSCH. CTR. (Mar. 10, 2022), https://www.pewresearch.org/short-
reads/2022/03/10/the-polarization-in-todays-congress-has-roots-that-go-back-
decades/ [https://perma.cc/BGM9-ESPR] ("[A] Pew Research Center analysis finds
that, on average, Democrats and Republicans are farther apart ideologically today
than at any time in the past 50 years.").
2 Julian Mark, Senators on Both Sides Accuse Ticketmaster of Misusing Its Power,
WASH. POST (Jan. 24, 2023, 9:25 PM),
https://www.washingtonpost.com/business/2023/01/24/taylor-swift-ticketmaster-
senate-hearing/ [https://perma.cc/NK7V-TSVE].
' See Jordan Hoffman, Ticketmaster to Taylor Swift and a Nation of Angry Swifties:
We're Sorry, VANITY FAIR (Nov. 19, 2022),
https://www.vanityfair.com/style/2022/1 1/ticketmaster-apologizes-to-taylor-swift-
and-a-nation-of-angry-swifties [perma.cc/TV7X-E2FP] (explaining that demand for
the tickets led to the site crashing); Alexandria Ocasio-Cortez (@AOC), X (Nov. 15,
2022, 1:35PM),
https://twitter.com/AOC/status/1592587226801934336?refsrctwsrc%5Etfw%7C
twcamp%5Etweetembed%7Ctwterm%5E1592587226801934336%7Ctwgr%5Eb07
778c3e41ac06ccc474e406cf6d41e11c116bd%7Ctwcon%5Es1_&refurl=https%3
A%2F%2Fwww.politico.com%2Fminutes%2Fcongress%2F11-15-2022%2F
[https://perma.cc/9FZV-9ZYZ] ("Daily reminder that Ticketmaster is a monopoly,
it's [sic] merger with LiveNation should never have been approved, and they need
to be reigned in."); Bill Pascrell, Jr. (@BillPascrell), X (Nov. 15, 2022, 1:22 PM),
https://twitter.com/BillPascrell/status/1592583780669485056?ref_src=twsrc%5Etf
w%7Ctwcamp%5Etweetembed%7Ctwterm%5E1592583780669485056%7Ctwgr
%5E6a2de5d43694d6ee0b7ff4e37c36c80464bef7be%7Ctwcon%5Es1_&refurl=h
ttps%3A%2F%2Fwww.politico.com%2Fminutes%2Fcongress%2F 11-15-
2022%2F [https://perma.cc/25JR-F6VC] ("Update: the @taylorswiftl3 portal is not
going well for many Swifties. I'm hearing about site crashes and fans waiting for
hours. You'd think all these service and convenience fees could go to a working
website @ticketmaster.").
4 ADIL ABDELA & MARHALL STEINBAUM, ROOSEVELT INST., THE UNITED STATES

HAS A MARKET CONCENTRATION 8 (2018) ("From 1985 to 2017, the number of
mergers completed annually rose from 2,308 to 15,361.").
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Live Nation merger is only one of many examples of why this is harmful to
U.S. markets and consumers. When there is high market concentration,
smaller businesses have difficulty competing, and it can be nearly impossible
to enter into the market.5 In an industry with high concentration, consumers
have fewer choices, and the prices are often higher than in industries with
healthy competition.6 High concentration can also have a negative effect on
labor markets, resulting in less money in the hands of workers.7

Antitrust laws are, in theory, the answer to market concentration and the

threat of monopolies.8 The Antitrust Division of the Department of Justice is
one of the regulatory bodies charged with enforcing those laws, and its
mission "is to promote competition by enforcing the antitrust laws to protect
economic freedom and opportunity on behalf of the American people" and
to advocate for competition in American industries.9 However, using the
Ticketmaster and Live Nation merger as an example, American antitrust laws
have not been overly successful in preserving competition, and are in need
of stronger enforcement if they are to realize the goals in the Antitrust
Division's mission statement.

This Note will analyze the 2023 Merger Guidelines released by the
Department of Justice (DOJ) and the Federal Trade Commission (FTC)
through the lens of the 2010 merger between Ticketmaster and Live Nation.
It will first explain the background of the two companies, their merger, and
the implications for competition that followed. Next, a description of U.S.
antitrust law will be provided to give context for the newly-released
guidelines, followed by an analysis of the guidelines and the effects they
might have on antitrust enforcement. Additionally, this Note will hypothesize
the likelihood of Ticketmaster and Live Nation merging under the 2023
Merger Guidelines as a means of assessing the framework's strength in
stopping market concentration. Finally, the Note will conclude with
discussion of the current state of antitrust law and how enforcement might
change going forward.

' Id. at 8.
6 Monopoly, ECON. ONLINE (Jan. 20, 2020),
https://www.economicsonline.co.uk/business_economics/monopoly.html/
[https://perma.cc/QKZ8-UHJ9].
? See Protecting Competition Through Updated Merger Guidelines, THE WHITE
HOUSE (July 19, 2023), https://www.whitehouse.gov/cea/written-
materials/2023/07/19/protecting-competition-through-updated-merger-guidelines/

[https://perma.cc/C4V6-JDMG].
8 The Antitrust Laws, U.S. DEP'T. OF JUST. ANTITRUST Div.,
https://www.justice.gov/atr/antitrust-laws-and-you [https://perma.cc/94LE-2PFD]
("[The antitrust and competition laws] prohibit anticompetitive [sic] conduct and
mergers that deprive American consumers, taxpayers, and workers of the benefits of

competition.").
9 Mission, U.S. DEP'T OF JUST. ANTITRUST Div., https://www.justice.gov/atr/mission
[https://perma.cc/26YW-8WTV].
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II. HOw LIVE NATION ENTERTAINMENT BECAME LIVE NATION

ENTERTAINMENT

A. Ticketmaster 's Background

Ticketmaster was founded in 1976 in Phoenix, Arizona, by Albert
Leffler, Peter Gadwa, and Gordon Gunn III.10 At its inception, Ticketmaster
was used by colleges to sell tickets to concerts on their campuses." In 1982,
Fred Rosen became the CEO of Ticketmaster and began employing
aggressive tactics to gain a larger share of the ticketing market.'2 In Rosen's
first year as CEO, Ticketmaster sold around $1 million in tickets, compared
to nearly $2.5 billion in tickets in 1998, Rosen's final year as CEO.13 In the
1990's, Ticketmaster acquired major competitor Ticketron which previously
controlled the market.'4 One strategy that aided Ticketmaster in its popularity
growth was Rosen's belief that the venues should be the company's focus,
and instead of charging venues to use the ticketing service, Ticketmaster paid
them with a portion of service fees in return for exclusive ticketing rights.'5

In 1993, Paul Allen, the co-founder of Microsoft, purchased eighty percent
of Ticketmaster for over $325 million, and his influence allowed the
company to sell tickets on the internet.16

Long before merging with Live Nation, Ticketmaster was accused of
operating a monopoly over the ticketing industry.'" In 1992, rock band Pearl
Jam planned to perform a free Labor Day concert in Seattle, but when
Ticketmaster wanted a one-dollar service fee for each ticket, the band
decided to distribute tickets on their own.18 Pearl Jam continued to push back

10 Our History, TICKETMASTER, https://www.ticketmaster.com/about/our-

history.html?tm_link=abouttmhistory [https://perma.cc/CJ8Q-QBTG].
" Adam Hayes, Is Ticketmaster a Monopoly?, INVESTOPEDIA (Feb. 18, 2023),
https://www.investopedia.com/is-ticketmaster-a-monopoly-6834539
[https://perma.cc/P7HS-7C4C].
12 Kate Pickert, A Brief History of Ticketmaster, TIME (Feb. 11, 2009),
https://content.time.com/time/business/article/0,8599,1878670,00.html
[https://perma.cc/DZ9W-9VJF].
" Mark Dent, The Sneaky Economics of Ticketmaster, THE HUSTLE (Dec. 10, 2022),
https://thehustle.co/the-sneaky-economics-of-ticketmaster/ [https://perma.cc/2XJA-
QVZ6].
"' Our History, supra note 10; Pickert, supra note 12; Dent, supra note 13.
15 Dent, supra note 13.
16 Hayes, supra note 11.
17 Maureen Tkacik & Krista Brown, Ticketmaster's Dark History, AM. PROSPECT
(Dec. 21, 2022), https://prospect.org/power/ticketmasters-dark-history/
[https://perma.cc/UX8V-9G4Z], ("Then as now, Ticketmaster has triggered
allegations of predatory pricing, questionable kickbacks, anti-competitive collusion,
and merciless retaliation against anyone who challenged its dominance.").
18 Daniel de Vise, From Pearl Jam to Congress to Springsteen: Five of the Biggest
Ticketmaster Dustups, THE HILL (Nov. 19, 2022), https://thehill.com/changing-
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against Ticketmaster in subsequent years, eventually attempting to go on tour
without using the company.19 The tour was ultimately a failure, and
Ticketmaster has been accused of being the reason for that failure, allegedly
using its market power to control promoters.20 The DOJ opened up an

investigation into the issue, and the band members testified in Congress, but
the investigation was later closed with no action.21 It is important to
emphasize that this was a problem before it was allowed to merge with one
of the largest live event promotion companies in the world.22

B. History of Live Nation

Live Nation is a concert promotion company that was founded in 1996
under the name SFX Entertainment, and it was sold in 2000 to Clear Channel
Communications, becoming Clear Channel Entertainment.23 In 2005, Clear
Channel Communications spun off the entertainment unit, creating Live
Nation.2 4 The company organized tours for artists and facilitated many other
aspects of the live events.2 s Live Nation was one of Ticketmaster's customers
until the former announced in 2007 that it planned to create its own ticketing
service, resulting in a rivalry with Ticketmaster.26 Before entering the
ticketing market, Live Nation used Ticketmaster as its primary provider, but
it posed a threat to Ticketmaster's market share.2 7 Live Nation controlled

america/enrichment/arts-culture/3742639-from-pearl-jam-to-congress-to-
springsteen-five-of-the-biggest-ticketmaster-dustups/ [https://perma.cc/2URN-
TWTU].
19 I
20 Id
21 Id.
22 See id.
23 Live Nation, MUSIC BUs. WORLDWIDE,

https://www.musicbusinessworldwide.com/companies/live-
nation/#:-:text=Live%20Nation%20originally%20started%20as,2005%20and%20
named%20Live%20Nation [https://perma.cc/SER5-E8P2]; Jeff Leeds, Clear

Channel to Spin Off Its Entertainment Division, N.Y. TIMES (Apr. 30, 2005),
https://www.nytimes.com/2005/04/30/business/media/clear-channel-to-spin-off-its-
entertainment-division.html [https://perma.cc/Q5DE-G97E] ("Critics in and out of
the entertainment business quickly complained that the purchase gave Clear Channel
too much leverage.").
24 Leeds, supra note 23; Live Nation, supra note 23.
2s Krista Brown & Zach Freed, How Antitrust Enforcers Helped Create a Live Events

Monster, AM. ECON. LIBERTIES PROJECT (Oct. 2022),
https://www.economicliberties.us/wp-
content/uploads/2022/10/LiveNationQuickTakeR3-3.pdf
[https://perma.cc/M466-TLPM].
26 1d.; Hayes, supra note 11.
27 Complaint at 5, United States v. Ticketmaster Ent., Inc., No. 1:10-cv-00139
(D.D.C. 2010).

2023 ] 297



OHIO STATE BUSINESS LAW JOURNAL

many venues and was in a position to provide tickets at a lower price than
Ticketmaster, so it had the opportunity to disrupt the control Ticketmaster
had over the market.28

On December 22, 2008, Live Nation began selling tickets for venues it
controlled and third-party venues, solidifying the company as the second-
largest ticket provider in the United States.29 Not even two months later, on
February 10, 2009, Live Nation and Ticketmaster shared their plan to
merge.30

C. Two Powerhouses Become One-The 2010 Merger

Much to the displeasure of many legislators, consumers, artists, and
competitors, the U.S. Department of Justice allowed the merger of
Ticketmaster and Live Nation despite concerns of its ramifications on the
live event industry.31 On January 25, 2010, Ticketmaster and Live Nation
merged, forming Live Nation Entertainment.32 At the time, Ticketmaster
controlled around seventy percent of the concert ticket market in the United
States, and Live Nation put on over 22,000 events each year."

The result of this merger was a massive business capable of covering
artist management to ticketing, and most everything in between.34 In the 2010
Final Judgement, Live Nation and Ticketmaster were allowed to merge with
a few conditions.3 5 The consent decree "prohibited the company from

28 Id.
29 Id. at 12.
30 Id. at 6.
31 Jeremy Pelofsky & Yinka Adegoke, Live Nation, Ticketmaster Merge; Agree to
U.S. Terms, THOMPSON REUTERS (Jan. 25, 2010, 7:52 PM),
https://www.reuters.com/article/us-ticketmaster-livenation/live-nation-ticketmaster-
merge-agree-to-u-s-terms-idUSTRE6004E520100126 [https://perma.cc/X4G9-
3EGY].
32 David Segal, Calling Almost Everyone's Tune, N.Y. TIMES (Apr. 24, 2010),
https://www.nytimes.com/2010/04/25/business/25ticket.html
[https://perma.cc/SH88-T8H5]; Press Release, Live Nation Inc. & Ticketmaster Ent.,
Inc., Live Nation and Ticketmaster Entertainment Complete Merger (Jan. 25, 2010),
https://www.sec.gov/Archives/edgar/data/1335258/000119312510012287/dex991.
htm [https://perma.cc/FQH5-9ZVR].
33 Segal, supra note 32.
34 Busting the Live Nation-Ticketmaster Monopoly: What Would a Break-Up Remedy
Look Like?, AM. ANTITRUST INST. (July 11, 2023),
https://www.antitrustinstitute.org/work-product/busting-the-live-nation-
ticketmaster-monopoly-what-would-a-break-up-remedy-look-like/
[https://perma.cc/7DSR-UEQV].
" Press Release, Dep't of Just., Justice Department Will Move to Significantly
Modify and Extend Consent Decree with Live Nation/Ticketmaster (Dec. 19, 2019),
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retaliating against concert venues for using another ticketing company,
threatening concert venues, or undertaking other specified actions against
concert venues for ten years."36 Additionally, Ticketmaster had to license its
ticket software and divest ticketing assets to Anschutz Entertainment Group
("AEG") and Comcast-Spectacor, or another buyer approved by the DOJ so
that the companies could "compete head-to-head with Ticketmaster."37 The
conditions were imposed with the hope of preserving competition in the
ticketing market,38 but even if the company followed those instructions
perfectly, the merger solidified the company with extensive control of the
industry.39

In 2010, the new company owned over 140 venues across the world."0

Live Nation Entertainment quickly set out to buy out its competition.41 These
acquisitions included Front Gate Tickets in 2015, a festival ticketer, and
UPGRADED in 2018, which allowed the company to transition from
physical to digital ticketing.4 2

D. Live Nation Entertainment's Post-Merger Practices

According to Live Nation Entertainment's website, the company
"produces more concerts, sells more tickets, and connects more brands to
music than anyone else in the world," resulting in it being a leader in every
industry it is involved in.43 The company is the self-proclaimed "largest

https://www.justice.gov/opa/pr/justice-department-will-move-significantly-modify-
and-extend-consent-decree-live#:-:text=All%20News-

,Justice%20Department%20Will%20Move%20to%20Significantly%20Modify%2
Oand,Decree%20with%20Live%20Nation%2FTicketmaster&text=The%20Depart
ment%200P/o20Justice's%20Antitrust,Court%20in%20United%20States%20v
[https://perma.cc/PE43-LVW5].
36 Id
3 Press Release, Dep't of Just., Justice Department Requires Ticketmaster
Entainment Inc. to Make Significant Changes to Its Merger with Live Nation Inc.
(Jan. 25, 2010), https://www.justice.gov/opa/pr/justice-department-requires-
ticketmaster-entertainment-inc-make-significant-changes-
its#:~:text=As%20part%200f%2o0the%20proposed,concert%20venues%20in%20th
e%20country [https://perma.cc/V6XC-93UU].
38 Id.
39 See Busting the Live Nation-Ticketmaster Monopoly, supra note 34 ("Live
Nation's 'durable' monopoly in primary ticketing-which is the wellspring of its
incentive to exercise market power-remains unchecked. The company also controls
an estimated 60% of the concert promotion market and is estimated to have exclusive
contracts with about 70% of venues.").
40 Pelofsky & Adegoke, supra note 31.
" Hayes, supra note 11.
42 Id.

43 Live Nation Entertainment, LIVE NATION ENT.,
https://www.livenationentertainment.com/ [https://perma.cc/4KVG-YWYA].
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financial supporter of musicians," and was "on track to pay artists over $12
billion in 2023."44 Due to its business in the many facets of the live
entertainment industry, Live Nation Entertainment "can leverage one
business line to maintain dominance and stifle competition in another."45

Live Nation Entertainment operates fifty-six of eighty-eight, or sixty-four
percent, of the highest-earning amphitheaters in the United States, and
eighty-two percent of those amphitheaters use Ticketmaster as their
exclusive ticket provider.46 Of the top grossing arenas in the United States,
seventy-eight percent use Ticketmaster ticketing services.47 Overall, it is
estimated that between seventy and eighty percent of the major entertainment
venues in the country have exclusive contracts with Ticketmaster.48

III. STATUTORY BASIS FOR ANTITRUST LITIGATION

In response to unfair business practices facilitated by monopolies, the
United States passed antitrust laws in the late nineteenth century.49 Antitrust
laws aim to protect competition in the marketplace, which helps to produce
"lower prices, higher quality products and services, more choices, and greater
innovation."5 ° Examples of practices that these laws prohibit are "price-
fixing and other hard-core cartel activity, anti-competitive mergers and joint
ventures, unduly restrictive distribution practices, and exclusionary unilateral
conduct designed to achieve monopoly."" The laws oversee both individuals

44 Life at Live Nation, LIVE NATION ENT.,
https://www.livenationentertainment.com/life-at-ln/ [https://perma.cc/H36N-
CRD4].
45 Krista Brown, The Depth of Live Nation's Dominance, AM. ECON. LIBERTIES
PROJECT (June 15, 2023), https://www.economicliberties.us/our-work/the-depth-of-
live-nations-dominance/ [https://perma.cc/TXU4-U9UL].
46 Id.
47 Id

48 Dent, supra note 13.
49 US Antitrust Laws: Overview, THOMPSON REUTERS,
https://1 .next.westlaw.com/Document/I03f4d785eee31 1e28578f7ccc38dcbee/View
/FullText.html?transitionType=Default&contextData=(sc.Default)&isplcus=true&f
irstPage=true&bhcp=l [https://perma.cc/JM3C-YNVJ].
so Heather Boushey & Helen Knudsen, The Importance of Competition for the
American Economy, THE WHITE HOUSE (July 9, 2021),
https://www.whitehouse.gov/cea/written-materials/2021/07/09/the-importance-of-
competition-for-the-american-economy/ [https://perma.cc/M4BM-YU3Q]; The
Antitrust Laws, FED. TRADE COMM'N, https://www.ftc.gov/advice-
guidance/competition-guidance/guide-antitrust-laws/antitrust-laws
[https://perma.cc/8G4F-KWPM]; see also Why Merger Policy Matters, AM. ECON.
LIBERTIES PROJECT (Aug. 24, 2022), https://www.economicliberties.us/our-
work/why-merger-policy-matters/ [https://perma.cc/89MH-GB8B] (listing the
consequences of mergers, including higher prices, layoffs, fewer entrants and
startups, and low investment on new technology).
II US Antitrust Laws: Overview, supra note 49.
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and companies, and they can apply to international business whose practices
adversely affect American consumers.5 2 Mergers and acquisitions can
threaten competition when large companies are able to control a high
percentage of their industries.53 Antitrust issues are not exclusive to the live
entertainment industry.54

A. The "Big Three" Antitrust Statutes

There are a few antitrust laws that govern mergers like the one between
Live Nation and Ticketmaster in order to preserve competition. The DOJ has
an Antitrust Division tasked with enforcing the antitrust laws, in particular
the three core statutes.55 The earliest antitrust law passed in the United States
was the Sherman Act in 1890, followed by the Federal Trade Commission
Act and the Clayton Antitrust Act in 1914.56

1. The Sherman Antitrust Act of1890

52 Id.
s3 See Protecting Competition Through Updated Merger Guidelines, THE WHITE

HOUSE (July 19, 2023), https://www.whitehouse.gov/cea/written-
materials/2023/07/19/protecting-competition-through-updated-merger-
guidelines/#:~:text=Mergers%20can%20bring%20about%20a,reduced%20quality
%2C%20or%20lower%20wages [https://perma.cc/JG8F-L8CB] (explaining the

risks of mergers, especially in concentrated markets where there are not many

participants to begin with).
4 See Emily Stewart, America's Monopoly Problem, in One Chart, VOx (Nov. 26,

2018, 12:00 PM), https://www.vox.com/2018/11/26/18112651/monopoly-open-
markets-institute-report-concentration [https://perma.cc/7NU3-VSG4] (describing
the industries in which few companies control a large share of the market, from cat
food to beer to coffin and casket manufacturing); see also Busting the Live Nation-

Ticketmaster Monopoly: What Would a Break-Up Remedy Look Like?, supra note

34 (providing Monsanto and Autodesk as examples of companies dominant in their
respective markets which has resulted in complaints of higher prices and lesser
innovation).
* The Antitrust Laws, supra note 8.
56 See The Clayton Antitrust Act, HIST., ART & ARCHIVES U.S. HOUSE OF
REPRESENTATIVES,

https://history.house.gov/HistoricalHighlight/Detail/15032424979
[https://perma.cc/S5JN-RKSQ].
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The Sherman Antitrust Act (the "Sherman Act"), introduced during
President Benjamin Harris's term,57 imposes criminal liability for
"agreements among competitors to fix prices or wages, rig bids, or allocate
customers, workers, or markets."5 8 The Sherman Act emerged as a result of
the Gilded Age when the United States went through major industrialization
and corporate expansion.59 The Sherman Act aimed to make the playing field
more level for smaller businesses during a time of great competition and
market domination.60 The Sherman Act also prohibits monopolization or
attempts at monopolization, imposing civil or criminal prosecution.61

Monopolies are unlawful under the Sherman Act when the company "has
suppressed competition by engaging in anti-competitive conduct." Under
the Sherman Act, the federal government and the DOJ could bring suits
against companies that violated its provisions.63 However, the Sherman Act
did not expressly cover mergers, and in response, businesses adapted and
started the "first great merger wave," exposing an issue for later statutes to
address." Notable antitrust successes realized by the Sherman Act are the
break ups of both Standard Oil and American Tobacco.65

Section 1 of the Sherman Act prohibits "[e]very contract, combination in
the form of trust or otherwise, or conspiracy, in restraint of trade or commerce
among the several States, or with foreign nations."66 The DOJ and the FTC
can seek to impose civil liability for violations of Section 1, but the DOJ may
also criminally charge defendants using the provision.67 To explore whether
a defendant has violated Section 1, courts decide (1) if there is an agreement
and (2) if "the agreement is an unreasonable restraint of trade."68 The
Supreme Court clarified that an agreement need not be a formal contract,
rather "a unity of purpose or a common design and understanding, or a

57 Sherman Antitrust Act, CORP. FIN. INST.,
https://corporatefinanceinstitute.com/resources/economics/sherman-antitrust-act/
[https://perma.cc/L4ZD-22WB] ("The law was named after Ohio politician, John
Sherman, who was an expert in trade and commerce regulation.").
58 The Antitrust Laws, supra note 8.
59 Sherman Antitrust Act, supra note 57.
60 Id (explaining that companies like American Railway Union and Standard Oil
merged, acquired competition, formed conglomerates, and conspired to collectively
charge high prices).
61 The Antitrust Laws, supra note 8.
62 

Id
63 Sherman Antitrust Act, supra note 57.
6" Debra A. Valentine, The Evolution of Merger Law, FED. TRADE COMM'N (Aug.
13, 1996), https://www.ftc.gov/news-events/news/speeches/evolution-us-merger-
law [https://perma.cc/224Z-X2CG].
65 Ron Knox, Why Congress Must End America's Merger Free-for-All, AM.
PROSPECT (Oct. 27, 2021), https://prospect.org/economy/why-congress-must-end-
americas-merger-free-for-all/ [https://perma.cc/QR6L-8AB4].
" The Sherman Antitrust Act of 1890, 15 U.S.C. § 1.
67 US Antitrust Laws: Overview, supra note 49.
68 Id.
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meeting of minds in an unlawful arrangement."69 To meet the second factor,
courts must determine whether there is an "unreasonable restraint of trade."70

There are two categories of restraints: those found to be per se illegal and
those analyzed under the rule of reason.71

2. Strengthening the Sherman Act with the Clayton Antitrust Act

After the Sherman Act failed to regulate corporate giants who were
engaging in predatory pricing and anti-competitive mergers, Congress passed
the Clayton Antitrust Act (the "Clayton Act") in 1914 to address the gap in
regulation.72 The Clayton Act addressed weaknesses in the Sherman Act by
"expanding the list of prohibited business practices that would prevent a level
playing field for all businesses."73 The second section of the statute outlaws
price discrimination "where the effect of such discrimination may be
substantially to lessen or tend to create a monopoly in any line of commerce"
in interstate commerce.74 Price discrimination occurs when a company offers
different prices to different consumers for the same products or services,
depending on what the consumer is willing to pay.75

Section 7 addresses monopolies, prohibiting acquisitions or mergers that
"may . . . substantially . . . lessen competition, or to tend to create a
monopoly."76 It oversees "acquisitions of stock, assets, or non-corporate
interests, such as limited liability companies."77 Under the Clayton Act,
parties can sue for damages (up to three times the amount of the damages
suffered) after being injured by a violation.78 To show that a defendant
violated Section 7, the plaintiff must show that an acquisition may
"substantially lessen competition or tend to create a monopoly," and that the

69 Am. Tobacco Co. v. United States, 328 U.S. 781, 810 (1946).
70 US Antitrust Laws: Overview, supra note 49.
71 Id

72 The Clayton Antitrust Act, supra note 56.
73 Clayton Antitrust Act, CORP. FIN. INST.,
https://corporatefinanceinstitute.com/resources/wealth-management/clayton-
antitrust-act/ [https://perma.cc/8YXH-5KKU].
74 The Clayton Antitrust Act of 1914 § 2, 15 U.S.C. § 13.
75 Clayton Antitrust Act, supra note 73.
76 15 U.S.C. § 18.
77 Section 7 of the Clayton Act: Overview, THOMPSON REUTERS,
https://1.next.westlaw.com/Document/I87bd3da45cbal Iebbea4fOdc9fb69570/View
/FullText.html?transitionType=Default&contextData=(sc.Default)

[https://perma.cc/VQD4-4HM9].
78 Clayton Antitrust Act, supra note 73 ("For example, if a consumer suffered
damages worth $10,000 through a false advertisement, the consumer can sue for
damages for up to $30,000. The act gives the Federal Trade Commission the power
to enforce damage claims.").
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consequence will occur in commerce in the United States.79 Various merger
guidelines have been issued to describe the framework used by the FTC and
DOJ to analyze mergers.80

3. Getting Approval for a Merger

The Hart-Scott-Rodino Antitrust Improvements Act of 1976 ("HSR
Act") reinforces the Clayton Act, under which companies must notify the
FTC and the DOJ with an HSR filing when planning certain mergers or
acquisitions.81 The Act is applicable to transactions that meet a certain
threshold that is updated each year.82 The DOJ and FTC will then examine
the proposed transaction to determine if it poses a risk to competition, and if
any concerns cannot be resolved through settlement, the agencies can pursue
a preliminary injunction to stop the transaction.83 If a company fails to notify
before a merger, the FTC can bring suit for injunctive relief and damages.84

HSR filings include basic information about the transaction and the
companies involved.85 Once the involved parties submit information to be
reviewed, there is an initial waiting period, usually thirty days.8 6 During the
waiting period, the FTC and DOJ review the merger and determine whether
further investigation is necessary.87

79 Section 7 of the Clayton Act: Overview, supra note 77.
80 Id.

81 Clayton Antitrust Act, supra note 73; Lee Van Voorhis et al., Hart-Scott-Rodino
Act: Overview, THOMPSON REUTERS,
https://1.next.westlaw.com/Document/I559f733eef21le28578f7ccc38dcbee/View/
FullText.html?transitionType=Default&contextData=(sc.Default)
[https://perma.cc/579X-HT6K].
82 What Is the Hart-Scott-Rodino Act?, THOMPSON REUTERS,
https://legal.thomsonreuters.com/en/insights/articles/navigating-the-hart-scott-
rodino-act-
#:~:text=What%20is%20the%20Hart%2DScott%2DRodino%20Act%3F&text=Th
e%20Hart%2DScott%2DRodino%20Antitrust,Antitrust%20Division%20for%20an
titrust0/20review [https://perma.cc/5SZH-6QWS].
83 Lee Van Voorhis et al., supra note 81.
84 A Brief Overview of the Federal Trade Commission's Investigative, Law

Enforcement, and Rulemaking Authority, FED. TRADE COMM'N (May 2021),
https://www.ftc.gov/about-ftc/mission/enforcement-authority
[https://perma.cc/Q34C-3JXC] [hereinafter Brief Overview].
85 What Is the Hart-Scott-Rodino Act?, supra note 82.
86 Id
87 Id.
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4. The Birth of the Federal Trade Commission and Its Antitrust
Regulatory Powers

The Federal Trade Commission Act (the "FTCA") was passed in 1914,
and in addition to its antitrust goals, it created the FTC.88 According to the
FTC, it is "the only federal agency that deals with consumer protection and
competition issues in broad sectors of the economy."89 The FTCA gave the
FTC the power to enforce the Sherman Act and the Clayton Act,90 and it was
created to further support and expand the preceding laws.9 1 While it has many
important features, one of note is the power it gives to the FTC to stop unfair
business practices before they reach the point of violating the other antitrust
laws.92

One aspect that makes the FTCA unique to the other antitrust statutes is
that it allows the FTC and an accused party to enter into a consent agreement
where the party does not admit fault but concurs to abstain from unlawful
behavior in the future.93 The FTCA gives the FTC the power "to investigate
and prosecute deceptive and anticompetitive [sic] business conduct."94 The
FTC uses Section 5 of the FTCA to address practices that are prohibited by
the Sherman Act, but it also allows the FTC to reach further than the Sherman
Act would allow it. 95 For example, it can challenge "invitations to collude,"
that are not agreements, so they are not typically illegal under Section 1 of
the Sherman Act, but they are still an attempt to stifle competition.9 6 It is
unclear what the boundaries of Section 5 are, but practices that have been
found to be covered by the section are behaviors that violate the other
antitrust statutes, along with "invitations to collude," "facilitating practices,"
and "exchanges of competitively sensitive information."97

88 Federal Trade Commission Act, BRITANNICA (Oct. 17, 2023),
https://www.britannica.com/money/topic/Federal-Trade-Commission-Act
[https://perma.cc/QVP6-ML6X]; Our History, FED. TRADE COMM'N,
https://www.ftc.gov/about-ftc/history [https://perma.cc/L7T6-3F9Z].
89 Mission, FED. TRADE COMM'N, https://www.ftc.gov/about-ftc/mission
[https://perma.cc/7FD7-DLZ8].
90 Federal Trade Commission Act, supra note 88.
9' US Antitrust Laws: Overview, supra note 49.
92 FTC Act Section 5: Overview, THOMPSON REUTERS,
https://1.next.westlaw.com/Document/IaOIc841 e701311 e498db8b09b4f043e0/Vie
w/FullText.html?transitionType=Default&contextData=(sc.Default)
[https://perma.cc/D784-M3NF] (last visited Nov. 21, 2023).
93 See US Antitrust Laws: Overview, supra note 49.
94 FTC Act Section 5: Overview, supra note 92.
95 Id
96 Id
97 Id
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5. An Example of (Weak) Antitrust Enforcement

Live Nation Entertainment has not only been subject to public scrutiny,
but also it has been scrutinized by the officials who enforce antitrust
statutes.98 Even after the merger of Ticketmaster and Live Nation in 2010,
the DOJ continued to regulate the company's practices, and eventually
decided to step in.99 In 2019, the DOJ and Live Nation Entertainment agreed
to reform and extend the prior consent decree, issued at the time of the
merger, after an investigation into behavior that violated the decree.100 The
decree was set to expire in 2019, but after competitors complained that Live
Nation Entertainment was pressuring venues into exclusive contracts with
Ticketmaster, the decree was extended to 2025.101 This 2019 incident
occurred years before the customer dissatisfaction with the Eras tour and
other issues with exorbitant prices and malfunctioning sites.10 2 The revised
decree instructed Live Nation Entertainment that it "is not allowed to threaten
venues in any way, and may not retaliate against venues that decide to use a
system other than Ticketmaster,"103 but years later, exclusive contracts
remain, so it calls into question the strength of this tactic of enforcement.

6. New Merger Guidelines, a Possibility for Stronger Enforcement

98 See David McCabe & Ben Sisario, Justice Department Is Said to Investigate
Ticketmaster's Parent Company, N.Y. TIMES (Nov. 18, 2022),
https://www.nytimes.com/2022/11/18/technology/live-nation-ticketmaster-
investigation-taylor-swift.html [https://perma.cc/S9PD-PYLE] ("The Justice
Department has opened an antitrust investigation into the owner of Ticketmaster,
whose sale of Taylor Swift concert tickets descended into chaos this week.").
99 Ben Sisario & Cecilia Kang, Citing Violations, U.S. to Toughen Live Nation
Accord on Ticketing, N.Y. TIMES (Dec. 19, 2019),
https://www.nytimes.com/2019/12/19/arts/music/live-nation-ticketmaster-
settlement-justice-department.html [https://perma.cc/YYJ2-KQFX].
100 Id
101 Id. ("Live Nation would also reimburse the Justice Department for its costs in
enforcing the regulations, but would not be fined.").
102 See id.; McCabe & Sisario, supra note 98.
103 Id.
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The DOJ issued its first Merger Guidelines in 1968, and there have been
a number issued since then.1"' The guidelines serve as an explanation for how
the Agencies (FTC and DOJ) assess potential mergers and determine whether
they comply with the antitrust laws.105 They provide guidance, but are non-
binding and "[t]he Agencies will continue to make decisions in particular
matters based on the law and the facts applicable to each case."106 The FTC
and DOJ released the 2010 guidelines for analyzing horizontal mergers on
August 19, 2010,107 followed by the Vertical Merger Guidelines on June 30,
2020.108 Horizontal mergers are "mergers and acquisitions involving actual
or potential competitors,""'9 while vertical mergers are "those that combine
firms or assets at different stages of the same supply chain."1 0 The merger
between Live Nation and Ticketmaster was a vertical merger because the two
companies were involved with different stages of production, with
Ticketmaster overseeing ticketing and Live Nation focused on the facilitation
of events."'

The Draft Merger Guidelines, released on July 19, 2023 for public
comment, 12 set out thirteen different frameworks that the agencies employ
to analyze whether a merger might substantially lessen competition or tend
to create a monopoly.1 3 On December 18, 2023, the FTC and DOJ released

'4 See U.S. Dep't of Just. & Fed. Trade Comm'n, Draft Merger Guidelines at 4
(2023),
https://www.ftc.gov/system/files/ftcgov/pdf/p859910draftmergerguidelines2023.p
df [https://perma.cc/7NDM-Z2AJ].
'0' 2023 Merger Guidelines, U.S. DEP'T OF JUST., https://www.justice.gov/atr/2023-
merger-guidelines [https://perma.cc/TKU6-RR3Y].
10 Id.

107 U.S. Dep't of Just. & Fed. Trade Comm'n, Horizontal Merger Guidelines at i
(2010), https://www.justice.gov/sites/default/files/atr/legacy/2010/08/19/hmg-
2010.pdf [https://perma.cc/F4CZ-VEJ4].
108 U.S. Dep't of Just. & Fed. Trade Comm'n, Vertical Merger Guidelines at i (2020),
https://www.justice.gov/media/1090651/dl?inline [https://perma.cc/DLD7-YJHE].
109 U.S Dep't of Just. & Fed. Trade Comm'n, supra note 107, at 1.
"0 U.S Dep't of Just. & Fed. Trade Comm'n, supra note 108, at 1.
" 1 Emily Stewart, The Problem with Ticketmaster, Explained Not by Taylor Swift,
Vox
(Jan. 24, 2023, 3:00PM), https://www.vox.com/the-goods/23569504/ticketmaster-
monopoly-live-nation-taylor-swift-antitrust-clyde-lawrence
[https://perma.cc/M9Q6-5JZS].
1n 2FTC and DOJ Seek Comment on Draft Merger Guidelines, FED. TRADE COMM'N,
https://www.ftc.gov/news-events/news/press-releases/2023/07/ftc-doj-seek-
comment-draft-merger-guidelines [https://perma.cc/4HCW-GHCD] ("In revising
the Merger Guidelines, the agencies focused on three core goals: First, the guidelines
should reflect the law as written by Congress and interpreted by the highest courts .
... Second, the guidelines should be accessible .... Third, the guidelines should
provide frameworks that reflect the realities of our modern economy .... ").
113 U.S Dep't of Just. & Fed. Trade Comm'n, supra note 104, at 1.
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the final 2023 Merger Guidelines ("the Guidelines") which included eleven
different areas to consider while scrutinizing a merger.14

The first is that, when a market is already highly concentrated, mergers
raise a presumption of illegality if they will significantly further that
concentration."5 The Guidelines explain that, in a market with an already
high concentration, "a significant increase in concentration . .. can indicate
that a merger may substantially lessen competition, depriving the public of
the benefits of competition."1 6 Next, the guidelines state that mergers can be
illegal when they are between competing firms, resulting in the elimination
of competition, and the agencies use indicators such as the evidence of
competition between the merging parties, recent mergers, customer
behaviors, and how the merger might impact others in the industry.1 1 7

Guideline three addresses the "risk of coordination," in areas such as "price,
product features, customers, wages, benefits, or geography."18 There are
three primary factors that, if present, result in a presumption that the industry
is at risk of coordination: a market which is already highly concentrated,
signs of previous coordination to lessen competition, and the eradication of
"a maverick."119 There are also secondary factors that can indicate the
presence of this risk even without the presence of one of the primary
factors.120

The fourth guideline states that "[m]ergers can substantially lessen
competition by eliminating a potential entrant."12 1 The Guidelines note that,
in a concentrated market, the effect on competition of a lost entrant is
especially harmful.'22 Next, under guideline five, a merger can be illegal
when the merged entity "can limit access to a product, service, or route to
market."123 The risks of limiting access to products or services include
weakening or excluding other firms, gaining access to competitors' sensitive
information, and deterring new entrants or investors.12 4 The next guideline,
number six, states that "[t]he Agencies consider whether a merger may

"4 U.S. Dep't of Just. & Fed. Trade Comm'n, Merger Guidelines at 2-3 (2023),
https://www.ftc.gov/system/files/ftcgov/pdf/P234000-NEW-MERGER-
GUIDELINES.pdf. [https://perma.cc/9QE8-S6QW].
1 5 Id. at 5.
116 Id. at 5.
"7 Id. at 6-7.
" 8 Id. at 8.
19 Id. at 8-9 ("A maverick is a firm with a disruptive presence in a market. The
presence of a maverick only reduces the risk of coordination so long as the maverick
retains the disruptive incentives that drive its behavior.").
120 Id. at 9-10 (listing secondary factors as "market concentration," "[m]arket
[o]bservability," "[c]ompetitive [r]esponses," "[a]ligned [i]ncentives," and
"[p]rofitability or [o]ther [a]dvantages of [c]oordination for [r]ivals").
121 Id. at 10.
12 2d.
123 Id. at 13.
124 Id.
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entrench or extend an already dominant position.."125 Under this guideline, it
is important for the Agencies to differentiate between anti-competitive
behavior and business growth and development.126 The seventh guideline
addresses mergers in an industry that has demonstrated a trend toward
concentration.127 This recognizes the importance of the Agencies'
consideration of an industry's trajectory when deciding whether a merger
might lessen competition.'28

Guideline eight explains that when a merger is one of a series or mergers
of acquisitions, the Agencies may inspect the entire series.1 2 9 This recognizes
that a firm might have "an anticompetitive pattern or strategy" that involves
the acquisition of multiple businesses, so the agencies may investigate the
firm's history to evaluate the proposed merger.'30 The next guideline governs
the analysis of mergers that involve a "platform," specifically one that is
"multi-sided." 131 The Agencies strive to preserve competition both between
platforms and on platforms, meaning that mergers that would combine two
platforms, or a platform and its participants, are subject to scrutiny.1 3 2

Number ten addresses the merger of buyers who are in competition and
whether the deal might lessen competition for workers or sellers.1 33 This is a
guideline that, while important, is not relevant to the Ticketmaster-Live
Nation merger. Similarly, guideline eleven deals with acquisitions of partial
or minority ownership,'3 4 so that is also inapplicable.

IV. LIVE NATION ENTERTAINMENT'S CAPITALIZATION ON INDUSTRY

DOMINATION

The merger between Live Nation and Ticketmaster can serve as a helpful
tool for analyzing the 2023 Merger Guidelines because it has been
completed, so some of the effects the agencies might have pondered in 2010
have come to fruition. First, though, it is important to understand how the
company profits off of its wide range of capabilities. Live Nation
Entertainment's business model contains different ways to generate

12 5 Id at 18.
126 Id. ("The Agencies . . . seek to prevent those mergers that would entrench or

extend a dominant position through exclusionary conduct, weakening competitive
constraints, or otherwise harming the competitive process.").
1271d at 22.
12 8 Id
129 Id. at 23.
130 Id
131 Id. ("Platforms provide different products or services to two or more different
groups or 'sides' who may benefit from each other's participation.").
1

32 Id. at 23-25.
'3 Id. at 26.
34 Id. at 27.
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revenue.135 Part of the reason why Ticketmaster and Live Nation's merger
produced so much scrutiny was its vertical integration of the facets of the live
entertainment industry in addition to the horizontal integration of two
competitors.1 36

A. A Fan's Nightmare: Fees

The money-maker that often makes headlines is the service charge
consumers pay when they purchase a ticket.137 According to Ticketmaster,
ticket fees might include service fees, order processing fees, and delivery
fees.138 The amount of fees "are determined by and shared between the parties
who have a hand in making live events happen, including venues,
Ticketmaster, sports teams, leagues and promoters."139 A service fee is
applied to each ticket, so when a consumer buys three tickets, they pay three
service fees.'4 0 An order processing fee is only charged once per order, and

15 See Sarah Whitten, Ticketmaster Parent Live Nation Posts Blowout Earnings as
Taylor Swift, Beyonce Dominate, CNBC (Nov. 2, 2023, 4:08 PM),
https://www.cnbc.com/2023/11 /02/live-nation-lyv-earnings-q3-
2023.html#:~:text=The%20majority%20oP/o20its%20revenue,by%20%24833%20
million%20from%20ticketing. [https://perma.cc/NZ2E-443R] ("The majority of its
revenue, about $6.97 billion, came from the company's concerts business, which
consists of merchandise sales and production of live music events, followed by $833
million from ticketing.").
136 Christine A. Varney, Assistant Att'y Gen., Antitrust Div., U.S. Dep't of Just.,
Remarks as Prepared for the South by Southwest (Mar. 18, 2010),
https://www.justice.gov/atr/speech/ticketmasterlive-nation-merger-review-and-
consent-decree-
perspective#:-:text=In%20so%20doing%2C%20Ticketmastei%20recognized,Tick
etmaster%o20at%202third%20party%20sites.&text=The%20Ticketmaster%2FLive%
20Nation%20merger%2Othus%20represented%20both%20a%20horizontal,an%20i
nstance%20of%20vertical%20integration. [https://perma.cc/D9HF-NBPR] ("The
proposed merger between Live Nation and Ticketmaster presented a union between
two leading players in the chain of live music production: promotion, venue
operation, and nascent self-ticketing for Live Nation; and primary ticketing and artist
management for Ticketmaster. In antitrust parlance, this transaction presented an
instance of both 'horizontal integration' - that is, two direct competitors coming
together - and also 'vertical integration' because key elements of the merging parties'
businesses were situated above and below each other in the supply chain.").
137 Hayes, supra note 11.
"8 How Are Ticket Prices and Fees Determined?, TICKETMASTER,
https://ticketmaster-us.zendesk.com/hc/en-us/articles/9663528775313-How-are-
ticket-prices-and-fees-determined- [https://perma.cc/WJ8C-F3J4].
139 Id
140 See id.
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it "offsets the costs of ticket handling, shipping and support."14 1 Ticketmaster
makes a profit on the cases where the processing costs are lower than the
charged processing fee.1 4 2

Ticketmaster's first show was ELO in 1977 with a ticket price of six
dollars and fifty cents and a twenty-five cent service charge.143 In 2023, a
Metallica ticket with a base price of one-hundred thirty-five dollars included
over forty dollars in fees (order processing, facility, and service).44 In 2023,
President Joe Biden announced that Live Nation Entertainment will begin
showing the prices up front, including fees, so that the company's "more than
30 million customers" will benefit from transparency.4 5 He also claimed that
transparency can improve competition,'" but with the number of venues and
artists who deal exclusively with Live Nation Entertainment, consumers will
continue to suffer from the lack of alternatives in the market.

B. The Double-Edged Sword of the Resale Platform

Ticketmaster also serves as a resale platform for tickets, adding the
secondary market as another place encompassed in the Live Nation
Entertainment sphere of control.147 So, not only is there a fee charged on the
original sale of the ticket, but there is also a resale fee taken out of the resale
price.148 The site allows consumers to sell their tickets "in 3 easy steps," by
selecting the tickets, setting their price, and getting paid.149 According to
Ticketmaster, the benefits of using the platform for resale including the
ability to reach more buyers, providing pricing help, disclosed fees, and
taking care of the ticket delivery." Ticketmaster claims that the tickets sold

141 How Are Ticket Prices and Fees Determined?, LIVE NATION, https://livenation-
us.zendesk.com/hc/en-us/articles/9901960560529-How-are-ticket-prices-and-fees-
determined [https://perma.cc/GSX7-9K9C ].
142 Id.
43 Dent, supra note 13.
14 Id
145 Kelsey Snell, Live Nation and Ticketmaster Tell Biden They're Going to Show
Fees up Front, NPR (June 15, 2023, 4:10 PM),
https://www.npr.org/2023/06/15/1182373041/live-nation-ticketmaster-fees

[https://perma.cc/Q3HW-XRJM].
46Id

147 Byard Duncan, "How Is This Legal?," Legions of Fans Say the Secondary Ticket
Market is Rigged Against Them, REVEAL (Mar. 8, 2023),
https://revealnews.org/article/how-is-this-legal/ [https://perma.cc/QRZ8-APJD].
141 Irini Christina Tsounakas, Fan to Fan, They're Cheating You: American Fans'
Collective Nightmare and the Needfor Uniform Regulation of America's Secondary
Ticketing Market, 50 HOFSTRA L. REV. 969, 971 (2022).
149 Sell on Ticketmaster, TICKETMASTER, https://www.ticketmaster.com/sell
[https://perma.cc/A3CB-VWT8].
"° Sell on Ticketmaster, supra note 149.
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through its resale platform are "100% verified,""' protecting against the
chance of buyers getting scammed. Though Ticketmaster has been accused
of "buying its own tickets to resell and getting paid on the convenience fees
attached to the tickets on both their primary and secondary sale," but
Ticketmaster denies doing s.152

Unlike the primary ticketing market, Ticketmaster does experience
competition in the secondary ticket market.'5' These competing platforms
include StubHub, Vividseats, TickPick, and SeatGeek.15 4 Each of those sites
have different features and different fees, and while ticket scalpers might
benefit from reselling at an upcharge, the secondary market is "not regulated
by the performer, and little by the platform on which the scalped tickets are
being resold for substantial markups."1 5

C. High Demand Means High Prices

When a large crowd files out of an arena after a concert and many of
them attempt to order an Uber to get home, dynamic pricing, an "algorithm-
controlled, supply-and-demand phenomenon," is the reason the fare is higher
than it would be at a different time of day or in a different location.'56
Ticketmaster uses similar idea, so the ticket prices of a certain event can
respond to the demand for tickets on its website.157 The company
implemented this strategy in 2011 after partnering with MarketShare to

15' Lawrence Pines, StubHub 's Top 5 Competitors in Ticket Reselling, INVESTOPEDIA

(Dec. 30, 2022), https://www.investopedia.com/articles/company-
insights/090816/stubhubs-top-4-competitors.asp [https://perma.cc/F4RS-N2SM].
1" Stephanie Jacobson, Ticket to Buy: The Ticketmaster Controversies, HIEINONLINE

BLOG (Jan. 20, 2023), https://home.heinonline.org/blog/2023/01/ticket-to-buy-the-
ticketmaster-controversies/ [https://perma.cc/F9W5-WR4B].
15 See 7 Best StubHub Alternatives for Ticket Resales Ranked in 2023,
TECIBOOMERS (July 18, 2023), https://techboomers.com/leam/stubhub-alternatives
[https://perma.cc/T6VL-CX9A].
154 Id.
155 Emma Craig, Look What You Made Me Do, Ticketmaster, THE PUB. PURPOSE
(Apr. 24, 2023), https://thepublicpurpose.com/2023/04/24/look-what-you-made-
me-do-ticketmaster/ [https://perma.cc/2FPB-6BDS] (providing a possible solution
like the Ticket Scalping Law of 2018 in Western Australia that capped prices in the
secondary market and made sure some of the cost went back to the primary seller).
156 See Marco della Cava, Springsteen Tickets for $4,000? How Dynamic Pricing
Works and How You Can Beat the System, USA TODAY (Aug. 17, 2022, 10:06 AM),
https://www.usatoday.com/story/entertainment/music/2022/08/17/springsteen-
ticketmaster-dynamic-pricing-infuriates-music-fans/10310415002/
[https://perma.cc/LQF2-B3V3].
157 Marco della Cava, supra note 156.
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create ticket prices that adjust depending on demand for a show.158 At the
time, Live Nation Entertainment experienced a 7.6% decrease in amount of
tickets sold the previous year, so the technology was aimed to allow their
clients to sell more tickets while enabling consumers to purchase more
affordable tickets.159

Perhaps dynamic pricing resulted in more affordable tickets in 2011, but
as of late, it has had the opposite effect.160 For example, when Bruce
Springsteen decided to go on tour again in 2023, consumers purchased tickets
(primary tickets, not resale tickets) for thousands of dollars.161 After the
backlash, Ticketmaster responded that only 11.2% of tickets were
dynamically priced, and only 1.3% of tickets had a price tag over $1,000.162

D. Live Nation's Contribution to the Company's Market Domination

The wide array of services offered by Live Nation Entertainment puts it
in a unique position to leverage its power into financial success. An example
of Live Nation Entertainment leveraging its influence in the live
entertainment industry was in 2013 when it changed the location of a
Matchbox Twenty tour that it was promoting from an arena after the arena
changed to a ticketing provider other than Ticketmaster.163 In 2014, the KFC
Yum! Center, an arena in Louisville, Kentucky, considered replacing
Ticketmaster as their ticketing service with AEG, a competitor, but officials
at AEG reported that they received a warning from Live Nation that the arena
might lose concerts if it did not use Ticketmaster.16"

Despite recent public outcry sparked by ticket fees and problematic sales
of major tours, Live Nation Entertainment recorded $3.1 billion in revenue

158 Alex Pham, Ticketmaster to Roll Out 'Dynamic Pricing', USA TODAY (Apr. 19,
2011, 3:03 PM),
https://www.usatoday.com/story/entertainment/local/2011/04/19/ticketmaster-roll-
out-dynamic-pricing/15906803007/ [https://perma.cc/J3R8-PYY9] ("That means a
concert that's not selling well may get a price cut. If tickets start moving fast, the
price could theoretically go back up.").
159 

Id.

160 See della Cava, supra note 156.
161 Rafi Mohammen, 7 Lessons on Dynamic Pricing (Courtesy ofBruce Springsteen),
HARV. Bus. REV. (Sept. 30, 2022), https://hbr.org/2022/09/7-lessons-on-dynamic-
pricing-courtesy-of-bruce-springsteen [https://perma.cc/UCQ6-N3KX].
162 

Id.
163 Brown, supra note 45.
164 Ben Sisario & Cecilia Kang, Citing Violations, U.S. to Toughen Live Nation
Accord on Ticketing, N.Y. TIMEs (Dec. 19, 2019),
https://www.nytimes.com/2019/12/19/arts/music/live-nation-ticketmaster-
settlement-justice-department.html#:~:text=justice%2Ddepartment.html-

,Citing%20Violations%2C%20U.S.%20to%20Toughen%20
Live%20Nation%2OAccord%20on%20Ticketing,merge%20with%20Ticketmaster
%20in%202010 [https://perma.cc/C7S5-NGNH].
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in the first quarter of 2023, with nineteen million consumers attending events
in forty-five different countries.165 In the quarter ending on September 30,
2023, Live Nation Entertainment reported that the company sold an
estimated 155.4 million tickets compared to 150.1 million in the previous
quarter.'" The concert business, including the sale of merchandise and the
production events, made up the highest percentage of the revenue.'67

V. WOULD THE 2023 MERGER GUIDELINES HAVE PREVENTED THE

2010 LIVE NATION AND TICKETMASTER MERGER?

After public outrage and legislative calls for change,168 it is likely
that Americans are interested in more protective antitrust measures that
would keep mergers like the one between Ticketmaster and Live Nation from
happening.169 That presents the question of whether the new 2023 Merger
Guidelines will effectively block mergers that result in the reduction of
competition in the industry. To follow is an analysis of the completed merger

16s Ramishah Maruf, Live Nation Posts 73% Jump in Revenue and Record
Attendance Despite Controversies, CNN BUs. (May 6, 2023, 9:02 AM),
https://www.cnn.com/2023/05/06/business/live-nation-ticket-master-taylor-swift-
earnings/index.html#:~:text-Live%20Nation%20posts%2073%25%20jump%20in
%20revenue%20and%20record%20attendance%20despite%20controversies,-
By%20Ramishah%2OMaruf&text=Live%2ONation%20posted%20a%2
Orecord,the%20Taylor%20Swift%2OEras%20tour. [https://perma.cc/7GA7-
XU5Y].
166 Ticketmaster Parent Live Nation Beats Revenue Estimates on Surging Concert
Demand, REUTERS (Nov. 2, 2023, 4:08PM),
https://www.reuters.com/business/retaiI-consumer/ticketmaster-parent-live-nation-
beats-revenue-estimates-surging-concert-demand-2023-11-02/
[https://perma.cc/92FU-RYMU].
167 Id. ("The company's concert business, which consists of merchandise sales and
the production of live music events, brought in revenue of $6.97 billion - making up
the bulk of its overall revenue, followed by $832.6 million from ticketing.").
168 See Adrian Horton, Taylor Swift Slams Ticketmaster Over "Excruciating" Ticket
Debacle, THE GUARDIAN (Nov. 19, 2022),
https://www.theguardian.com/music/2022/nov/18/taylor-swift-tickets-ticketmaster-
live-nation-us-justice-department [https://perma.cc/E7Z5-S95C] (outlining various
issues with Ticketmaster ticket sales and calls from legislators for the Agencies to
take action).
169 See Taylor Orth, Most Americans Oppose Monopolies and Support Antitrust
Laws, YOUGov (Nov. 6, 2023), https://today.yougov.com/economy/articles/47798-
most-americans-oppose-monopolies-and-support-antitrust-laws
[https://perma.cc/NX7K-PJY2] ("Recent YouGov polling finds that most Americans
support antitrust laws and believe that penalties for violating them should be
increased. The vast majority hold negative views of monopolies, and while most
believe there is at least some competition within U.S. industries, more than one-third
believe it is not enough.").
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under the new guidelines with a determination of its legality in the altered
context.

A. A Deeper Dive into the 2023 Merger Guidelines

Guideline one states that when a market is highly concentrated, "a
merger that eliminates a significant competitor creates significant risk that
the merger may substantially lessen competition."70 The measurement tool
the Agencies use to determine concentration levels is the Herfindahl-
Hirschman Index ("HHI"). 7 ' The higher the HHI, the higher the
concentration in the market, with the highest measurement being 10,000 in a
market with one firm.1'72 If the HHI of the market of the proposed merger is
greater than 1,800 points, and the merger would result in a change of HHI
greater than 100 points, the merger "is presumed to substantially lessen
competition or tend to create a monopoly."'73 Additionally, if the merger
results in a firm with a market share greater than thirty percent and results in
a change in HHI greater than 100, it reaches the same presumption.17 4 If either
of these thresholds are met, there is a presumption of illegality that must be
rebutted or disproved for the merger to move forward.1'7 5 The 2010 merger
between Ticketmaster and Live Nation resulted in an HHI increase of 2,190
points, making the market's HHI reach over 6,900.176 This greatly exceeded
the threshold set in Guideline One, as the HHI increased much more than 100
points in an already highly-concentrated market.'77 As the merger exceeds
the threshold, it would be presumed impermissible under the 2023 Merger
Guidelines, and that presumption would have to be overcome by the two
companies.7 "

Guideline two states that a merger can be illegal when it "eliminates
competition" which happens when two competing firms come together.17 9

The agencies have a number of areas they consider when deciding whether
the merging firms are in "substantial competition," including price

170 U.S. Dep't of Just. & Fed. Trade Comm'n, supra note 114, at 5.
'7' Id.; see Proposed Final Judgment and Competitive Impact Statement, United
States v. Ticketmaster Ent. Inc., 75 Fed. Reg. 6709, 6709-28 (Feb. 10, 2010) ("The
HHI is calculated by squaring the market share of each firm competing in the market
and then summing the resulting numbers...It approaches zero when a market is
occupied by a large number of firms ofrelatively equal size and reaches its maximum
of 10,000 when a market is controlled by a single firm.").
172 U.S. Dep't of Just. & Fed. Trade Comm'n, supra note 114, at 5.
173 Id. at 5-6.
'
74 Id. at 6.

175 Id.
176 Complaint at 14, United States v. Ticketmaster Ent., Inc., No. 1:10-cv-00139
(D.D.C. 2010).
17 U.S. Dep't of Just. & Fed. Trade Comm'n, supra note 114, at 5-6.
178 Id. at 6.
179 Id
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monitoring, historical events like other mergers in the industry, customers'
willingness to switch between the two firms, and the potential impact on
competition that would result from the merger.180 Before the merger,
Ticketmaster dominated the primary ticketing market with a share of over
eighty percent, and it had no major competitor, other than Live Nation, that
controlled a share of over four percent.181 When Live Nation entered the
ticketing market in December 2008, going from Ticketmaster's customer to
Ticketmaster's rival, there was substantial competition between the two
firms.'8 2 Live Nation had the advantage of controlling venues and a history
of promotion, and it could offer lower prices than Ticketmaster,183 so it is
likely that the two would monitor each other's prices to win over consumers,
and similar prices would result in consumers easily substituting one for the
other.

According to guideline three, if a merger increases the risk of
coordination, it can violate the law.'" The primary factors considered by the
Agencies are how concentrated the market is, prior attempts at coordination,
and the elimination of a maverick.185 As mentioned previously, the ticketing
market was highly concentrated before the merger as Ticketmaster controlled
more than eighty percent since 1995, 186 and the merger would increase the
HHI to over 6,900 points.187 To determine whether there were prior attempts
at coordination, the agencies consider whether a business that controls a large
share of the market "previously engaged in express or tacit coordination to
lessen competition."18 8 This factor is present in the merger because
Ticketmaster purchased seven of its competitors between 1985 and 1991,189
so the industry is "susceptible to coordination."1 90 Finally, it must be
considered whether the merger eliminated a maverick.191 A maverick is "a

180 Id at 7.
181 Complaint at 2-3, Ticketmaster Ent., Inc., No. 1:10-cv-00139.
182 Id. at 11-13.

183 Id. at 11-12.
'8 U.S. Dep't of Just. & Fed. Trade Comm'n, supra note 11 4, at 8.
185 Id. at 8-9.
186 Florian Ederer, Did Ticketmaster's Market Dominance Fuel the Chaos for

Swifties?, YALE INSIGHTS (Nov. 23, 2022),
https://insights.som.yale.edu/insights/did-ticketmasters-market-dominance-fuel-
the-chaos-for-swifties [https://perma.cc/S36X-RYZT].
187 Complaint at 14, United States v. Ticketmaster Ent., Inc., No. 1:10-cv-00139
(D.D.C. 2010).; see generally Herfindahl-Hirschman Index, U.S. DEP'T OF JUST.
ANTITRUST Div. (Jan. 17, 2024), https://www.justice.gov/atr/herfindahl-hirschman-
index [https://perma.cc/CK4C-8CWA] ("The agencies generally consider markets in
which the HHI is between 1,000 and 1,800 points to be moderately concentrated, and
consider markets in which the HHI is in excess of 1,800 points to be highly
concentrated.").
188 U.S. Dep't of Just. & Fed. Trade Comm'n, supra note 114, at 9.
189 Tkacik & Brown, supra note 17.
190 U.S. Dep't of Just. & Fed. Trade Comm'n, supra note 114, at 8.
191 Id
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disruptive competitor that takes the lead in pricing below competitors or
introducing innovative products."19 2 It is unclear whether Live Nation would
be considered a maverick because it only sold tickets within the primary
ticketing industry for a couple of months before merging with
Ticketmaster,193 so it is difficult to determine what effect it would have on
the market long term. However, Live Nation was able to compete with
Ticketmaster during that time in obtaining contracts and ticket pricing. 194 It
is likely that Live Nation competing with Ticketmaster would have fostered
competition in the live ticketing industry and thus benefitted consumers.

Under guideline four, to determine whether a merger violates the law by
eliminating a potential entrant in a concentrated market, the Agencies must
assess the "reasonable probability of entry" and the "likelihood of
deconcentration or other significant procompetitive effects."1 95 Evidence
used in order to determine whether a firm could have entered the market
includes its size, resources, advantages, and incentives.196 Additionally, the
Agencies might consider subjective evidence that the firm considered
entering the market to bolster the presumption that there was a reasonable
probability of entry.197 Under this factor, Live Nation had already entered the
live ticketing market in 2008, and after it started selling tickets, it controlled
over sixteen percent of the ticketing shares of major venues compared to
Ticketmaster's sixty-six percent.198 This, in itself, is evidence that the
company had the size, resources, advantages, and incentives to compete in
the ticketing industry because it did enter the market and was seeing early
success.199 The second factor surrounds the possibility that the entrant would
promote deconcentration and competition in a concentrated market.200 Some
of the positive outcomes that accompany a new entrant are "increased output
or investment, higher wages or improved working conditions, greater
innovation, higher quality, and lower prices." 201

Guideline five addresses the potential that a merger creates "a firm that
may limit access to products or services that its rivals use to compete." 202

192 What's Market: Loss of a Maverick Theory in Merger Enforcement Actions,
THOMSON REUTERS (Feb. 6, 2024),
https://1.next.westlaw.com/Document/I357f5c34940711e8a5b3e3d9e23d7429/1
[https://perma.cc/Z45U-ASCL].
193 Complaint at 12-13, United States v. Ticketmaster Ent., Inc., No. 1:10-cv-00139
(D.D.C. 2010).
194 Id at 12.
19 U.S. Dep't of Just. & Fed. Trade Comm'n, supra note 114, at 10-11.
196 1d at 10-11.
1 97 Id at 11.
198 Complaint at 14, Ticketmaster Ent., Inc., No. 1:10-cv-00139.
'9 Id at 12.
200 U.S. Dep't of Just. & Fed. Trade Comm'n, supra note 114, at 11.
201 Id.
202 Id. at 13.
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When a merger entrenches or extends a dominant position, it can be
illegal, according to guideline six.2 03 The first thing the Agencies do is
investigate whether one of the merging companies is dominant in the
market.204 Then, the Agencies evaluate whether the merger will entrench the
domination in the current market or extend the dominant position to a related
market.205 As previously mentioned, Ticketmaster secured a strong hold on
the ticketing market by the time it decided to merge with Live Nation in
2010.206 The merger would have the effect of extending the market
domination because Live Nation began to compete in ticketing,2 0 7 and the
merger eliminated a "nascent competitive threat," or "a firm that could grow
into a significant rival, facilitate other rivals' growth, or otherwise lead to a
reduction in its power."208 At the time of the merger, Ticketmaster was still
selling substantially more tickets than Live Nation, but that data is only from
the short time between when Live Nation started selling tickets and when the
two companies decided to merge.2 09 If Live Nation's ticketing success was
an indicator of its future potential, it could have grown to reduce
Ticketmaster's control of the industry, but instead, this threat was eliminated
by the merger. The merger also allowed the companies to extend their
powerful positions into other markets.2 10 For Live Nation, the ability to ticket
the shows it was organizing allowed the company to expand into that market,
and for Ticketmaster, it had access to the promotion and operation side of
events.21 1 For example, Live Nation could leverage its power over the
concerts it promotes to persuade venues into using Ticketmaster's ticketing
service, as it was found to be doing in 2013 with a Matchbox Twenty tour.212

Another consideration for the Agencies is whether the relevant industry
is trending towards consolidation, as laid out in guideline seven.213 Before
the merger, both Ticketmaster and Live Nation engaged in behavior that
contributed to the consolidation of their relative industries.214 For example,

203 Id at 18.
204 54.
205 Id
206 Complaint at 12-13, United States v. Ticketmaster Ent., Inc., No. 1:10-cv-00139
(D.D.C. 2010)
207 Id. at 12.

208 U.S. Dep't of Just. & Fed. Trade Comm'n, supra note 114, at 20.
209 Complaint at 12-13, Ticketmaster Ent., Inc., No. 1:10-cv-00139.
210 U.S. Dep't of Just. & Fed. Trade Comm'n, supra note 114, at 21.
211 See Krista Brown, supra note 45 ("Live Nation/Ticketmaster is the largest
entertainment company in the world, dominating almost every corner of the live
events, and more specifically, live music industry. This includes concert promotion,
ticketing, artist management, and venue operations. This integrated market power
gives Live Nation a significant advantage in the industry.").
212 Id
213 U.S. Dep't of Just. & Fed. Trade Comm'n, supra note 114, at 22.
214 See Ticketmaster Corp., ENCYLOPEDIA.COM,
https://www.encyclopedia.com/books/politics-and-business-
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Ticketmaster competed with Ticketron for much of the second half of the
twentieth century, but Ticketmaster eventually purchased some of
Ticketron's assets in 1991 and put that competition out of business.215

Guideline eight addresses mergers that involve multiple acquisitions, so
it is unrelated to the Live Nation inquiry because the 2010 merger involved
only two entities.21 6

Guideline nine states that "[m]ergers involving platforms can threaten
competition, even when a platform merges with a firm that is neither a direct
competitor nor in a traditional vertical relationship with the platform."217 A
platform provides "different products or services to two or more different
groups or 'sides' who may benefit from each other's participation."218
Ticketing involves a multi-sided platform because it connects venues and
artists with consumers looking to purchase tickets.219 In 2010, both
Ticketmaster and Live Nation had these platforms,220 making the merger one
"involving two platform operators," which eliminated the competition
between the two.22

1 There is also a conflict of interest because Ticketmaster
competes with other ticketing companies to secure contracts for shows and
venues, many controlled by Live Nation, which the agencies would scrutinize
under guideline nine to determine whether the conflict would harm
competition.222

Guideline ten is inapplicable to Live Nation because it governs the
merger of competing buyers, and guideline eleven involves partial ownership
and minority interests, so it is also inapplicable.223

magazines/ticketmaster-corp [https://perma.cc/33LF-MXMJ]; Live Nation, Inc.,
ENCYLOPEDIA.COM, https://www.encyclopedia.com/books/politics-and-business-
magazines/live-nation-inc [https://perma.cc/N8QF-ET7Q].
215 Id.
216 U.S. Dep't of Just. & Fed. Trade Comm'n, supra note 114, at 23.
217 Id. at 23.
218 Id.
219 See Daniel Pereira, Multisided Platform Business Model, BUS. MODEL ANALYST

(Mar. 3, 2023), https://businessmodelanalyst.com/multisided-platform-business-
model/ [https://perma.cc/CL4X-B3KS] ("The multisided platform business model is,
basically, a service or product that connects two or more participant groups, playing
a kind of intermediation role. Its value proposition is to enable this connection,
making it easier for them to find and relate to each other.").
220 Complaint at 12, United States v. Ticketmaster Ent., Inc., No. 1:10-cv-00139
(D.D.C. 2010).
221 U.S. Dep't of Just. & Fed. Trade Comm'n, supra note 114, at 25.
222 Id.
223 1d. at 26-27.
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B. Analyzing the Live Nation Merger Under the 2023 Merger Guidelines

After considering the 2023 Merger Guidelines as a whole as they would
apply to the merger between Ticketmaster and Live Nation, it appears that
the agencies would have ample evidence and reasoning to preclude the two
entities from merging. One of the strongest pieces of evidence is the increase
in the HHI measurement of market concentration to over 6,900 points,
especially when the market was concentrated to begin with.224

C. Hindsight Is Twenty-Twenty

A potential benefit to analyzing a past merger under the new guidelines
is the ability to explore the behavior of the post-merger entity under the
previous guidelines. The harms faced by consumers since the 2010 merger

are expansive. 22 For example, Live Nation Entertainment has been found to
prioritize the venues it owns and operates, which puts independent venues at
a disadvantage, especially when the refusal to use Ticketmaster ticketing
service could result in the loss of events.226 Competition fuels innovation,227
so the lack of competition can result in frustrating experiences for consumers.
For example, on November 15, 2022, Taylor Swift's "The Eras Tour" ticket
sales caused the Ticketmaster website to crash, leaving many consumers
unable to purchase tickets.228 Ticketmaster attributed this issue to
unprecedented demand,229 however, technological troubles persisted the
following year during ticket sales for Swift's shows in France.23o The demand
for "The Eras Tour" tickets was evident by the time tickets went on sale for
French shows in 2023,231 but there was no urgency to solve the problem
because there were no firms to compete with Ticketmaster.

224 See Complaint at 14, Ticketmaster Ent., Inc., No. 1:10-cv-00139.
225 Busting the Live Nation-Ticketmaster Monopoly: What Would a Break-Up

Remedy Look Like?, supra note 34.
226 Id.
227 See generally Boushey & Knudsen, supra note 50.
228 Zack Sharf, Ticketmaster Explains Taylor Swift Ticket Chaos Amid Outrage;

'Eras Tour' Broke Record with Over 2 Million Tickets Sold in One Day, VARIETY
(Nov. 17, 2022, 8:55 AM), https://variety.com/2022/music/news/ticketmaster-
explains-taylor-swift-ticket-crisis-eras-tour [https://perma.cc/UR3Y-3HBE].
229 Id.
230 Amanda Goh, Thousands of French Swifties Have Bad Blood with Ticketmaster

After It Abruptly Halted, then Rescheduled the Sale of the Eras Tour Tickets, Bus.
INSIDER (July 12, 2023, 1:42 AM), https://www.businessinsider.com/ticketmaster-
halts-postpones-eras-tour-ticket-sales-france-taylor-swift-2023-7
[https://perma.cc/RFQ8-L3MH].
231 Id.
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VI. CONCLUSION

As industries in the United States continue to become more
concentrated,2 32 lawmakers have explored the possibility of stronger antitrust
laws.233 In theory, the antitrust acts have created a strong basis for protecting
the American economy and competition, but the merger between
Ticketmaster and Live Nation is perhaps an example that the acts are not
always applied effectively. Under the 2023 Merger Guidelines, it appears that
if the merger were proposed today, it would be subject to higher scrutiny and
might be found unlawful, which is a positive sign for Americans interested
in preserving competition in a variety of industries. As the 2023 Merger
Guidelines are new, it is difficult to predict how they will be implemented,
but Attorney General Merrick B. Garland stated that "[t]he Justice
Department will continue to vigorously enforce the laws that safeguard
competition and protect all Americans."234 However, the Merger Guidelines
are not legally binding but rather "provide transparency into the agencies'
decision-making process,"25 so only time will tell what that decision-making
process will look like. As for the Live Nation and Ticketmaster practices that
have angered so many Americans, the merger of the two entities can still be
challenged under the antitrust statutes even though the merger was previously
approved.2 36

232 See Rose Jacobs, Rising Corporate Concentration Continues a 100-Year Trend,
CHI. BOOTH REv. (Aug. 15, 2022), https://www.chicagobooth.edu/review/rising-
corporate-concentration-continues-100-year-trend [https://perma.cc/8ERB-U7KE]
("[M]any industries have grown more concentrated-such that bigger companies
(not just the giants) make up an increasingly larger share of the economy.").
233 See Cecilia Kang, Lawmakers, Taking Aim at Big Tech, Push Sweeping Overhaul
of Antitrust, N.Y. TIMES (June 11, 2021),
https://www.nytimes.com/2021/06/11/technology/big-tech-antitrust-bills.html
[https://perma.cc/8NHF-MHZPl; Eric Cortellessa, Warren Calls out Buttigieg and
Schumer in Speech Urging Washington to Get Tougher on Monopolies, TIME (Feb.
15, 2023, 11:52 AM), https://time.com/6255811/elizabeth-warren-buttigieg-
monopoly-antitrust/ [https://perma.cc/FT74-SFL5].
24 Press Release, U.S. Dep't of Just., Justice Department and Federal Trade
Commission Release 2023 Merger Guidelines (Dec. 18, 2023),
https://www.justice.gov/opa/pr/justice-department-and-federal-trade-commission-
release-2023-merger-guidelines [https://perma.cc/L3B3-PCYF].
235 Id.
236 DIRECTORATE FOR FIN. AND ENTER. AFF. COMPETITION COMM., DISENTANGLING

CONSUMMATED MERGERS -EXPERIENCES AND CHALLENGES -NOTE BY THE UNITED

STATES 2 (2022) https://one.oecd.org/document/DAF/COMP/WD(2022)42/en/
[https://perma.cc/KY3D-FDHC] ("[T]he same federal law applies to both
consummated and unconsummated mergers, and there is no statute of limitations on
when the Agencies can initiate a merger challenge. The Agencies, state and district
attorneys general, and private parties all have standing to challenge both
consummated and unconsummated mergers.").
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