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The quest for an Anglo-American copyright
agreement was repeatedly thwarted through-
out most of the nineteenth century, due to the
effect of lobbyists and influence-peddlars on
the American Congress. This meant that in the
United States the question of international
copyright was not decided on its own merits
but rather by pressure groups who wielded
great financial and private power upon the
legislators.

The opposite was true in Great Britain,
where Parliament was far more interested in
the rights of authors and publishers and had
already passed a number of statutes promoting
international copyright. Copyright agree-
ments, however, needed to be mutually agreed
upon by both countries, and the United States
would not reciprocate. In desperation, a group
of British authors and publishers decided to
play the game of politics American-style, and
with great caution they raised enough money
to defray the expenses of a secret lobby in
Washington. A copyright treaty was duly
signed by the Secretary of State and all that
was required was Senate approval.

Authors, Publishers and Politicians describes

these efforts to secure an Anglo-American
copyright agreement. It explores the under-
lying causes of the failure of this quest, a
failure which enabled literary pirates on both
sides of the Atlantic to continue operations for
a further forty years. It traces the effects this
had on the writers and producers of books as
well as their reading public. Few aspects of
Anglo-American relations were untouched by
the drama presented in this study. Its broader
implications range from straightforward busi-
ness transactions, official diplomatic ma-
noeuvres, endless legal complexities, and
clandestine political intrigue, to the peculiari-
ties involved in book smuggling, newspaper
rivalries and industrial espionage.
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PREFACE

In 1838 Parliament passed legislation enabling Great Britain to become a
party to international copyright agreements, and in the following decades
a number of such treaties were signed with European states. However,
Americans were suspicious about international copyright and feared that
it meant exploitation and domination of their book trade. As a young
nation the United States wanted the freedom to borrow literature as well
as technology from any quarter of the globe, and it was not until 1891
that Congress finally recognized America's literary independence by
authorizing reciprocal copyright agreements with foreign powers.

Well before Anglo-American relations were disrupted by the Civil
War of 1861-5, a number of authors, publishers, and politicians in both
countries emphasized the advantages of copyright between these two
English-speaking nations. At times their efforts seemed close to success,
reinforced as they were by political intrigue and diplomatic manoeuvres.
In 1854 the issue even became the subject of a legal decision before the
House of Lords. That same year an Anglo-American copyright treaty
already signed by the American Secretary of State and the British Minister
in Washington awaited final confirmation by the Senate. This volume
deals with why failure attended these many efforts during the years
1815-54. A good deal of attention is also given to describing the ways in
which authors and publishers functioned in the absence of an Anglo-
American agreement.

In the chapters which follow I have taken minor liberties with the
spelling and punctuation of quoted passages in the interest of clarity and
intelligibility. This in turn serves to remind me how enormously indebted



PREFACE

I am to those who facilitated my research into previously unpublished
materials on both sides of the Atlantic. In the section of Acknowledg-
ments I mention these sources by name, but here I should like to express
my deep sense of gratitude to those who helped to finance my undertaking.
During the past ten years Wabash College has been most generous in
supporting my project in its various phases. I am also greatly indebted to
grants from the American Council of Learned Societies, the American
Philosophical Society, and the Social Science Research Council.

May I also take this opportunity to mention a few of the many indi-
viduals who have sustained me throughout the past decade with advice
and encouragement: Mr Simon Nowell-Smith of Oxford; Mr Ronald E.
Barker of the Publishers' Association in London ;DrMarjorie Plant, former
Deputy Librarian of the London School of Economics and Political
Science; Professor Robert K. Webb of Columbia University; Professor
Richard D. Altick of Ohio State University. Finally, only those who know
something of my working and writing habits can begin to appreciate
Patience Barnes's contribution to this project. As wife, editor, and critic,
she has also served as intrepid travelling companion and documentary
sleuth. Together we dedicate this volume to our children, Jennifer and
Geoffrey, who have crossed the Atlantic many times, sharing our preoccu-
pation with writing and research.

JJB.
Wabash College

Crawfordsville, Indiana
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Chapter I

THE DEPRESSION OF 1837-43 AND
ITS IMPLICATIONS FOR THE

AMERICAN BOOK TRADE

Perhaps nothing in the nineteenth century so influenced the American
book trade as the depression of 1837-43. Established firms faltered but
somehow carried on. New publishers sprang up only to disappear a few
years later amidst the ranks of debtors and insolvents. Editors moved from
one journal to another, seeking to stave off the inevitable. Prices for books
and periodicals fell lower and lower, till proprietors began to wonder if it
would not be cheaper to suspend business altogether. A mania for cheap-
ness had descended upon the trade, and things would never be the same
again.

England was undergoing a rather similar time of trouble, but this was
small comfort to the average American bookman. If he paid any attention
to the economics of the situation, he knew that British sterling was at a
high premium, and American bank notes almost worthless. This was
especially true in the spring and summer of 1837. It was brought home to
even the largest and most prosperous of the American publishers when
they could neither secure credit nor transact business in London. Harper &
Bros of New York had agreed to pay the English novelist, Edward
Lytton Bulwer, for advance sheets of his latest work: a history of ancient
Athens. To their great chagrin they had to write and explain:1

By the packet which sails tomorrow, we were desirous of sending you a bill of
£150 for 'Athens' - but upon consultation with some of our friends, we are
told that a bill cannot be safely purchased at present. Nearly all of our bankers
have failed - and it is feared that the remainder must fail before long. We were
treating with one of our large Houses for a bill - but before the sailing of the
packet the House failed! We cannot remit the specie, as the banks have suspended
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specie payments. Under these circumstances, we shall defer purchasing a draft
until we hear further from England, and ascertain something more respecting
the solvency of our bill drawers. We shall procure a hill as soon as we can
possibly do so with safety, and of course will include interest for the delay.

Two months passed, but the Harpers' financial predicament persisted.
Resorting to more bizarre channels of procuring funds, they advised
Bulwer:

It mortifies us greatly that, owing to the present deranged state of affairs, we
cannot remit to you as usual. As yet there is no ascertaining the fate of our bill
drawers - Those generally considered good, will not draw upon any reasonable
terms. -

We have just received a letter from our agent in Calcutta, (Mr. Henry T.
Hall), advising us, that he should place in the hands of Messrs. Baring, Brothers,
& Co. some funds (941 sicca rupees) on our account, - the exact value and
amount of which we cannot ascertain - for which, however, we beg leave to
enclose a draft. In case the funds have not arrived, or for any other cause,
Messrs. Baring, Brothers, & Co. should decline paying the draft, we do not
wish it protested- but beg that you will inform us of its reception, or otherwise,
the amount received, &c. &c.

The crisis in credit and banking which overshadowed the year 1837 was
only the prelude to something worse. The American economy recovered
for a time and 1838 looked promising. Then in 1839 panic set in again: a
depression whose severity, according to one recent economic historian,
'can most accurately be compared to that of 1929'. The signs were apparent
enough. Major banks failed, companies went bankrupt, and even States
of the Union defaulted on their debts. By 1842 there was still no interest
forthcoming on bonds issued by Pennsylvania, Maryland, Michigan,
Indiana, Illinois, Arkansas, and Mississippi. Much of the capital for these
bonds had been raised in Britain to permit various states to finance the
building of roads, canals, railways, and other public works. Once con-
structed, these works would have yielded a sufficient profit to cover both
principal and interest. This plan might have worked had the depression
not come along, making the bonds seem worthless since the public works
were incomplete and the major political parties could not agree on how
to repay the debts.

Some looked for help from the Federal Treasury. Others, especially
the Democrats, advocated an increase in local taxation combined with a
reduction in expenditure and a general lessening in the power of the
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Federal Government. The Whigs thought money could be raised from
the sale of public lands, the Government making up for lost revenue by
substantially raising tariffs. However, nothing was done. The crisis
continued: the states were in default and British creditors cursed the day
that they had been tempted by the speculative prospects in America.

The depression was deeper than met the eye. The nation's economy
had become heavily dependent upon the growth, financing, and exporta-
tion of cotton. Between 1831 and 1836 the value of cotton exports almost
trebled. More and more marginal land was pressed into its cultivation,
the market in slaves boomed, plantation banks over-extended credit; all
combining to encourage Eastern merchants to finance shipments to
Liverpool and there set up their own commercial exchange. The panic of
1837 changed all this. With the contraction of credit and the consequent
mistrust of American currency, cotton prices inevitably fell. Production
was over-committed, so that each year as prices declined and demand
slackened more and more raw cotton came on to the market, depressing
the price still farther.-

The book trade in America may not have been hit harder than any
other business, but the depression certainly took its toll among authors,
editors, and publishers. Horace Greeley, later proprietor of the New York
Tribune, told how his magazine, the New Yorker, was progressing fairly
well 'till the Commercial Revulsion of 1837 swept over the land, whelm-
ing it and me in the general ruin'.' When he married in 1836 he fancied
himself modestly but comfortably secure. His assets were worth about
$5,000, and his magazine provided an annual income of $1,000. Then
came the depression:

instead of that, or of any income at all, I found myself obliged, throughout 1837,
to confront a net loss of about $100. per week.... It was in vain that I appealed
to delinquents to pay up; many of them migrated; some died; others were so
considerate as to order the paper [magazine] stopped, but very few of these
paid; and I struggled on against a steadily rising tide of adversity that might
have appalled a stouter heart. Often did I call on this or that friend with an
intent to solicit a small loan to some demand that could no longer be postponed
nor evaded, and after wasting a precious hour, leave him, utterly unable to
broach the loathsome topic. Most gladly would I have terminated the

struggle by a surrender; but, if I had jailed to pay my notes continually falling
due, I must have paid money for my weekly supply paper - so that would have
availed nothing. To have stopped my journal [for I could not have given it
away) would have left me in debt, besides my notes for paper, from fifty cents
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to two dollars each, to at least three thousand subscribers who had paid in
advance; and that is the worst kind of bankruptcy.

The experience of Park Benjamin was not much happier. As editor of
the American Monthly Magazine, he became increasingly involved in its
survival and found himself pouring what money he had, plus what he
could borrow from relatives, into the venture. The Magazine survived the
first wave of 1837 only to succumb in the backwash of 1838. Benjamin
long remembered this personal disaster to his own fortunes, and it is not
surprising that he turned his efforts to editing a cheap newspaper which
would be more likely to meet the cut-throat competition.4

Even the major publishing houses struggled to stay afloat. In 1837 the
Harpers seriously considered bankruptcy as the best means of extricating
themselves from the effects of the panic. The better alternative seemed to
be one of retrenchment, in an effort to cut costs and overheads. Other firms
contracted their operations and tried to ride out the storm.

Though a crude measurement of business stagnation, the numbers of
titles published by these firms is some indication of their plight. In the
early 1830s Harpers were averaging over fifty titles a year. The annual
number fell below this figure for the years 1837, 1839, and 1842. In the
last of these, some thirty-six works were published, many of which
reflected earlier commitments to schoolbook publications. Their general
trade sank to an unprecedented low. By contrast, the next few years
testified to the restoration of confidence: 75 titles for 1844; 87 for 1845;
94 for 1846; 113 for 1847.5

The Cost Book or Paper and Print Book of Ticknor & Fields reveals a
parallel struggle This Boston firm, a much smaller one than Harpers, was
expanding its publishing in the early 1830s only to find its progress
severely checked by economic conditions. Table 1 shows approximations
of their yearly output.6

It was also an epoch of ever-diminishing retail prices. Whereas books
averaged about $2.00 in the 1820s, they dropped to around 50^ by the
depression of 1837-43. Readers were also victims, and the amount of
spare income allocated to reading matter was drastically reduced. Natur-
ally tempted by the fall in book prices, they were even more attracted by
cheaper periodicals and newspapers.

Perhaps most marked was the effect which the depression had on the
leading Philadelphia firm of Carey & Lea (see Table 2).? Unfortunately
the later cost books are not published, but the production curve is plain
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TABLE 1 Yearly output

YEAR NO. OF TITLES

1833 55
1834 13 (year of sharp recession)
1835 22
1836 5

1837 9

1838 11

1839 22

1840 13 (reflecting the growing panic of the
previous year)

1841 24

1842 14

1843 36

1844 23

1845 33

1846 42

1847 48

1848 55
1849 57
1850 77

1851 105

TABLE 2

YEAR

1828

1829

1830

I83I

1832

1833
I834

1835

I836

1837

Carey & Lea

NO. OF TITLES

50
46
45
69
69
106

38
112

9i

52
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enough. Even when one takes into account that some titles obvi-
ously sold more readily than others and that several best sellers offset
a score of nonentities, the overall trend of the times emerges clearly.
Popular novelists such as James Fenimore Cooper also felt the effects. In
an effort to compete with price-cutting, Carey & Lea, Cooper's publishers,
ripped the hard covers off thousands of his unsold volumes and replaced
them with cheap paper ones. Until 1837 Carey & Lea successfully held
their own against the rising competition from the Harpers of New York.
However, in trying to adjust to reduced circumstances, they decided to
lessen their dependence on both fiction and foreign reprints; the Harpers
were geographically closer to the source of supply of imported books, and
fiction was more volatile than other forms of literature. They reasoned
that doctors, lawyers, engineers, and teachers would continue to order
books even when the fickle reading public ceased buying new romances.
Their strategy paid off. Within a decade Carey & Lea were leaders in the
publication of medical and technical books. Gone were their editions of
Dickens, Irving, and Cooper. Gone too, as of 1838, was Henry C. Carey
himself from the ranks of prominent publishers. In spite of family tra-
dition - he was the son of the illustrious publisher Mathew Carey - Henry
increasingly turned his attention to the field of political economy. The
substantial profits and opportunities for expansion which so characterized
the latter 1820s and early 1830s had evaporated. The depression brought
with it the passing of an era.

During these years of trade distress, cheap newspapers and periodicals
came into their own. They dominated the book trade and came to symbol-
ize both the best and the worst in American journalism. Two weeklies set
the pace. These were Brother Jonathan and the New World, followed by a
host of rivals and imitators, and contemporaries began to speak of a
revolution in the production and marketing of literature. Their rise to
prominence was meteoric; their decline almost as swift.

The first to make its appearance was Brother Jonathan. The capital for
the venture seems to have come from a New York printer-publisher,
James Gregg Wilson, while the editorial inspiration belonged to Park
Benjamin and Rufus W. Griswold. As so often happened in these years,
weekly journals were the offshoot of daily newspapers. Thus, Wilson's
primary undertaking was the Evening Tattler, which he began to publish on
8 July 1839. On 13 July he announced his intention to publish a weekly as
well. Brother Jonathan would be 'the largest folio sheet in the world', and
would combine important news from the daily issues of the Tattler with
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"as much more original and selected, prepared exclusively for the
JONATHAN'

 8 A keynote was sounded on 24 July when the Tattler prepared
its readers for the first of sixteen instalments of Dickens's Nicholas Nickleby.
The Great Western steamship had brought this first instalment from
Liverpool, while the slower sailing packets from London would supply
the Tattler's competitors. Taking pride in their accomplishment, the
Editors informed their readers that their agent in London would be sure
to send 'by the big ships, all the original sayings and original productions
that are indigenous to that capital'.

These ingredients spelled radical change in the American book trade.
The excess capacity of printing presses so frequently idle during the years
of depression had great potential for rapidity and volume. People could ill
afford to pay much for their reading, but the Tattler for a penny or the
Jonathan for 6$. were attractive bargains. For such modest outlays of cash,
readers were to enjoy the advantages of both news and periodical litera-
ture. Few papers could boast of an agent in London, especially one who
could make good use of the regular steamship service begun the previous
year. Now British literature could make its way to the American shores
in a matter of two weeks instead of the usual but uncertain thirty to sixty
days. To be sure, most of these characteristics were not new, and other
newspapers and periodicals exploited some of them. However, it took the
peculiar combination of circumstances associated with the trade, tech-
nology and reading tastes of the late 1830s, to produce Brother Jonathan
and the New World.9

A step-child ofBrother Jonathan, the New World made its first appearance
on 26 October 1839. Their similarity was hardly coincidental. Feeling
unappreciated, Benjamin and Griswold deserted Jonathan, and with the
backing of another printer, Jonas Winchester, launched this new venture.
As before, there was to be a daily newspaper in conjunction with the
weekly, and Winchester's Evening Signal duly made its appearance a
fortnight before the New World. As the demand for stories and poems
grew, these literary periodicals began to overshadow their daily counter-
parts. The weeklies in turn spawned monthlies. As early as January 1840
Evergreen appeared as a compilation of the New World's best articles.
Brother Jonathan was somewhat slower, but by January 1841 it could point
with pride to its Dollar Magazine. In the early 1840s the same pattern was
repeated elsewhere. George Roberts, the Boston publisher, combined the
daily Boston Times with the weekly Boston Notion and Roberts' Semi-
Monthly Magazine.
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The distinctive feature of the new weeklies was their inordinate size.
They all vied with each other to be the largest folio sheet in the world.
On 30 November 1839 the New World brought out the first of its
Leviathans, and claimed thereafter to lead the pack. Leviathans were
issued sporadically and eventually became extra issues for which an
additional charge was made. By the beginning of 1841 they had reached
the absurd dimensions of five feet eight inches long by four feet four
inches wide. This in turn gave way to the record-breaking Christmas
Leviathan of 1841, measuring a modest six feet seven inches by four feet
four inches! The surface area was 3,500 square inches, and subscribers
were confronted by forty-eight columns; each a solid four feet of small
type. The term 'mammoth' was applied to them, and even in their
ordinary folio size they were more than a handful for the average reader.
One had to spread out an issue on a table, or better yet, on the floor.

There was more than mere gimmickry in these large folios, however.
The newspaper format held distinct advantages for the publisher of a
weekly journal. A single sheet of printing paper could go through the
post at newspaper rates instead of those for magazines, and such large
sheets could be cheaply printed, required no binding or stitching, and yet
had more reading matter than most literary periodicals. As the New
World was not slow to point out, one of its issues contained more material
than six daily newspapers. The editors of Brother Jonathan liked to make
invidious comparisons with ordinary books: why not purchase as much
reading for 60 as would otherwise cost $2.00 in a duodecimo volume?
One volume of Irving's Columbus or Bancroft's History at $3.00 contained
no more than a weekly issue of the Jonathan.10

The unwieldiness of the folios eventually induced publishers to issue
quarto editions as well. Within the trade there was a relentless pressure
for bigness, and subscribers had to be continually reassured that they were
receiving as much reading matter as before. Having begun a quarto
edition in June 1840, the New World ushered in a large quarto' one year
later, with four columns to the page instead of three. The next year
Brother Jonathan pointed out that the size of its printing sheet was larger
than that used by its competitors. The quarto editions generally had
sixteen pages, but the New World's three or four columns per page held
more print than the Jonathan's two columns. By 1842 quarto editions had
pretty well replaced folios in most people's libraries.11 They lent them-
selves to binding in one or two volumes a year, which reinforced their
publishers' claim that they contained literature worth preserving. The
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seemingly innocuous decision to emphasize the quartos had one unforeseen
effect. It was but the first of many steps to deprive the 'mammoths' of
their uniqueness and eventually to relegate them to the mass of undifferen-
tiated cheap periodicals.

In the meantime the weeklies took everyone by storm. Increasingly they
filled their columns with stories from abroad and capitalized on readers'
anticipation of coming instalments. Emulating the newspapers of the day,
they sent newsboys on to the streets to hawk the latest issues. In large
cities arrangements could be made to deliver copies to subscribers' doors,
or people could pick them up at designated outlets. Unlike newspapers,
they developed not only a local but also a national market. They did this
by appointing local agents in major cities throughout the country. In this
respect the New World seems to have been more successful than Brother
Jonathan. In 1840 it had about thirty-five agents, one to a town, scattered
throughout a dozen states. By the beginning of 1841 there were fifty-two
in seventeen states and the District of Columbia plus an additional five in
Canada. Most of these were concentrated in the North-Eastern quadrant
of the country where readers could avail themselves of the same price of
6£ charged in New York, while Southern and Western agents supplied
their customers for as little as 1 2 ^ per copy. New World agents in the
North-East were supplied copies at the rate of one hundred for $4.00,
giving them a profit of 2$ on each copy sold. They were also encouraged
to solicit annual subscriptions for $3.00 each, from which they could
retain 75^. Towns without an agent were urged to provide themselves
with one, and if this were not possible, to use the authorized travelling
representatives. However, since there were only three of these throughout
the United States and Canada, subscribers were cautioned against
imposters.I2

The other important means of developing a national market was
through the post. This proved particularly convenient for communities
lacking an authorized agent, in as much as Brother Jonathan or the New
World could be mailed to subscribers for $3.00 a year. To be sure, pay-
ment had to be made in advance and sent to the publishing offices in New
York, but this was facilitated by one of the regulations of the Post Office:
local postmasters were allowed to use their franking privilege when
forwarding subscriptions and payments to newspapers and periodicals.
Similarly, renewals required no postage as long as the local postmaster
transmitted them.

Clearly, it was an easy step to convert postmasters into unofficial
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subscription agents, and as with authorized city agents, they could also
retain 75^ from every $3.00. Payments to publishers were to be made in
'funds current in New York', a reminder of the currency and banking
instability of the time.13 A few months later even these qualifications
were relaxed in the interest of encouraging new subscriptions. "We are
quite willing to receive "Red Back" bills, in spite of the machination of the
New York Brokers.' They went on to explain that the panic over currency
was not as bad as it was pictured by those who stood to profit from it.I4

By the summer of 1841 a very different tone was assumed towards
subscribers and their payments. 'We have paid during the past year more
than fifteen thousand dollars in discounts on uncurrent or Southern and
Western money, a sum quite too large, and which ought to be diminished.'
Even the North-East subscribers were henceforth charged an extra 8 to 20
per cent if their banks were unchartered. By the same token, outlying
agents would have to content themselves with 50^ instead of 75^ commis-
sion on each $3.00 subscription.15

Once having established a nation-wide clientele, the weeklies launched
further campaigns of expansion. As precursors of twentieth-century
Madison Avenue, the columns of the New World trumpeted valuable
premiums for those who renewed their subscriptions promptly or secured
new ones. The multi-volume edition of Sears' Illustrated Bible was offered
as tempting bait. Each volume was said to be worth $2.00 and was
awarded in exchange for two new subscriptions. Alternatively, one could
begin to collect the eight-volume set of the American Family Magazine
with its one thousand woodcut illustrations; the really ambitious might
acquire the whole set by collecting merely fifteen new subscribers.
Somewhat later, seven new subscriptions qualified for a $5.00 premium in
the form of Stephens's Incidents of Travel in Central America.16

Absolutely essential to the successful functioning of Brother Jonathan
and the New World was the notion of narrow profit margins based on
volume sales. The New World, for example, made an impressive beginning
in October 1839, when its first printing of 15,000 quickly sold. A month
later, the first Leviathan realized a sale of 20,000. Gradually, in the next
six months, the regular weekly issues and occasional Leviathans climbed
to the imposing figure of 25,000. During the course of 1841 the average
weekly circulation was somewhat under 20,000, although the special
Leviathan issues might reach as high as 30,000.1? Brother Jonathan was
more discreet about its weekly circulation figures, and while they were
no doubt imposing, they were probably somewhat less than those of the
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New World. Both journals far exceeded the circulation of other American
periodicals, with the exception of Graham's Magazine and a few of the
leading daily newspapers. Neither were there many publications in Great
Britain which approximated these figures.

Large sales depended in turn on rapid and efficient printing presses.
Never modest in its accomplishments, the New World crowned its wave
of success by moving to larger premises. This was in the spring of 1840
and a year later it could boast of two Napier presses capable of printing
20,000 sheets in three or four days. From rather humble beginnings, Jonas
Winchester had become one of the leading printers in New York City.18

It was only a matter of time until this increased printing capacity was put
to additional use. What began as a premium for new subscribers eventually
turned into a whole new publishing industry. The beginnings were rather
unspectacular: in the New World of 19 June 1841 appeared an announce-
ment for Charles Lever's Irish novel, Charles O'Malley, to be issued
complete in a special quarto edition, distinct from the regular weekly
issue. This would be sent free to new subscribers or to anyone renewing a
subscription. Of course there was nothing unusual about reprinting
British novels, but till now they had been presented in weekly or monthly
instalments. A few long poems or plays by Bulwer, Knowles, or Moore,
were sometimes printed complete in one weekly issue, but now for the
first time readers had a whole novel squeezed into the many columns of a
single printed sheet.

The implications of this experiment were not immediately grasped,
and it was not until the following spring that novels began appearing in
supplements of one, two, or three sheets, comprising 16, 32, or 48 quarto
pages. Brother Jonathan followed suit as did other newspapers and periodi-
cals to a lesser extent. During the course of 1842 the New World put out
twenty-one works of fiction and non-fiction in the form of 'extras',
followed by thirty-six separate reprints the next year. Regular subscribers
were charged $1.00 or $2.00 in addition to the normal subscription fee for
these supplements and were reminded that a typical novel occupied the
the space of two or three sheets. In major cities including New York, a
single number would usually cost 1 2 ^ ; a double number i8|0 or 25^.
Prices in the country would be proportionally higher. To interest agents,
special rates were offered for quantity orders.

What was most remarkable about these special supplements was the
size of their sales. The New World's edition of Bulwer's Zanoni had sold
26,000 copies within a few weeks of its appearance, while some months
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later Brother Jonathan reported 33,000 for its edition. The usual number of
copies for a first printing was 10,000, as in the case of G. P. R. James's
Jacquerie and Morley Emstein, but during 1842-3 there was always the
firm expectation that further printings would be called for. Even a volume
of Bulwer's poems, Eva, provided Brother Jonathan with a sale of 16,500,
at a time when most poetry was thought to be a drug on the market.
Another Jonathan extra, Gasper the Pirate, totalled 28,500; Father Connell
reached 21,000; and The Butchers of Ghent, 25,000. Dickens's American
Notes brought the New World over 50,000 customers, while a similar
number was confidently anticipated for Bulwer's Last of the Barons.19

With James's Morley Emstein, the New World outdid itself. Winchester's
presses took only sixty hours to turn out the entire American edition of
10,000, notwithstanding its use of 600,000 'ems' and 320 tokens.20

Popular French novels in translation were also a favourite target for
reprinting. Sometimes, when no convenient translation was available, a
special American one might be commissioned. In the case of Borgaerts's
The Butchers of Ghent, the translator turned out to be the Editor of Brother

Jonathan himself.21

Occasionally, in a burst of literary nationalism or by way of countering
criticism against piratical publishers, the weeklies sponsored an original
American work. Such 'WAS Jonathans edition ofPuffer Hopkins by Cornelius
Mathews, and no opportunity was lost to point out that the copyright
had been purchased by the journal. Another was Walt Whitman's
Franklin Evans, Or the Inebriate, which the New World published in the
autumn of 1842.22

For a time these supplements became so spectacularly successful that
their publishers began to curtail the weeklies in order to concentrate on
book-length extras. At the beginning of 1843 the New World decided to
discontinue serialized stories in its weekly issues. It had already stopped
publishing the daily Signal and the monthly Evergreen. Now the weekly
was to be cut back in the interest of selling complete works at low prices,
and the publisher claimed that this would not injure the quality of the
weekly but would only enhance the supplements.23

For the next few years supplements were all the rage. As a contem-
porary observer noted, there were distinct advantages to any publisher
who could carry on this kind of cheap mass-circulation competition.

The change in the mode of publishing has brought about this result. Formerly,
when the production of a book required capital and credit, there was a natural
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limit in the resources of the trade. Many books went through some of the regular
forms of announcement, printing, binding, circulating from city to city, a tithe of
the best English publications supplied the market. Correspondents and agencies
had to be created, and credit had to be given.

The coining of paper-covered unbound reprints changed all this. Printer-
publishers like Winchester and Wilson did not extend credit but accepted
cash over the counter or from advance subscriptions. New outlets were
created which placed no obligation upon the publisher. 'One of the most
flourishing . . . in Broadway is a candy shop !'.2* wrote a correspondent in
New York to the Athenaeum in London. He went on:

Where there is no copyright charge, no binders' charge, where one sheet of
paper does the work of four, where there are no losses by credit, where there is no
store-hire chargeable, where there are no old shopkeepers on hand, the edition
being at once disposed of for ready money - books may well be cheap, and cheap
they are.

With the resources of a large newspaper establishment and the need to
keep labour and machinery constantly employed, the cheap weeklies
paid no attention to publishing seasons or other considerations of traditional
book production and distribution. Any competitor would be forced to
slash prices and narrow profit margins. Few orthodox book-publishers
were inclined to risk this, especially in view of the protracted trade depres-
sion.

As long as large impressions were sold, profits could be made. The
correspondent for the Athenaeum estimated that the break-even point
came at about 2,000 copies sold. After that, from $40.00 to $50.00 clear
profit could be made on every thousand copies. Thus a sale of 20,000
copies would return a handsome profit of $1,000.

What was particularly significant to the Athenaeum's observer was the
wide range of cheap republication in America.25

The class of works is very far from being limited to the fashionable novels.
The republications of this week in New York alone are O'Connell's 'Memoir
of Ireland,' (25 cents); Dr Arnold's 'Lectures on History,' (25 cents); Mrs
Ellis's'Wives of England,' (25 cents); the last number of the Edinburgh Review,
(25 cents); and'The Roue,' (12^ cents), an old novel now published asBulwer's
on the faith and recommendation of some former advertisements in the Times.
There have been four cheap editions of Borrow's 'Bible in Spain by two publish-
ers, and three of the 'Zincali; at least 35,000 copies in all. The translation of
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D'Aubigne's 'History of the Reformation has been widely circulated. Alisons
'History of Europe' will be soon entirely published for four dollars, with
some additions by the author. Taylor's 'Edwin the Fair' was published for 6\
cents. The whole twenty parts of'Martin Chuzzlewit' will be published by
the Messrs Harpers, with fourteen well executed plates, for forty-four cents,
less than the cost of two numbers in England, and the edition is as good as that of
Ballantyne's 'British Novelists,' in double columns. OfBulwer's 'Last ofthg
Barons,' at least 50,000 were circulated. Bulwer's 'Eva, and other Poems'
attained a large edition at sixpence - in the old form it would have remained on
the shelves. Brande's 'Encyclopaedia' may be had complete for three dollars.
' The Pictorial History of England' will soon be republished. What think you of
Liebig's works and old Froissart in this popular form? Several editions of the
former have been published, and the latter is in hand. So you will see that the
Commissioners of Customs will have full employment for at least one sub-
official in keeping the list of contraband books.

Many contemporary Americans criticized the cheap weeklies and their
supplements not only because of the shoddy appearance and eye-straining
type but also because of the impact they had on traditional modes of
authorship and publishing. The weeklies were not slow to justify them-
selves. In fact one might say they even anticipated such charges. In the
second issue of the New World for 2 November 1839 they set down their
credo.

The'New World' will be found to be worthy of its name from its full summary
of all the important events that may transpire between Behring's Strait and
Cape Horn!... The whole World of letters, Old and New, will be ransacked
for the best and richest stores. Every book and every periodical of merit, whether
published in Great Britain or the United States, will be received at this office,
and faithful selections made from them all. Our chief aim will be to be enter-
aining.

From the beginning the weeklies emphasized their unique contributions
to American literary life in order to set themselves apart from the other
eclectic journals. As often as possible they avoided printing extracts and
instead reprinted the whole of foreign articles, plays, and poems. In this
way the New World could claim that it had introduced to the American
reading public some thirty-five complete works in the space of one year.
Any two of these would have cost subscribers more in London than they
paid for their year's subscription.26
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It was argued that the cheap weeklies were a particular boon to the
country subscriber. No longer need he wait endlessly for journals and
books to arrive at the nearest bookseller's shop. Now he could receive
the latest in American and foreign literature carried as quickly as possible
by the post. Furthermore, whether subscribers and readers lived in
country or town they were all victims of hard times. In these circumstances,
cheapness was a virtue.27

The community . . . owes us a debt of gratitude for reducing the prices of works
of light literature to the means of the poorest classes. We have begun a great
literary revolution, which will result in enlightening the understanding of the
masses. It is truly democratic - utterly subversive of that intellectual aristocracy
which has hitherto controlled the energies of the nation.

To those cynics who accused the weeklies of debasing taste and corrupt-
ing morals, the New World had its own self-righteous answer.18

This influence of the press is a powerful auxiliary to the great temperance
movement, foined with them, it is fast robbing the rum-palace of its victims; it
renders the neglected home pleasant; restores to the dejected inebriate a true sense
of his own real worth; and is, in fact, the very essence of civilization. The seed
thus unwittingly scattered by the way-side, will bring forth a thousand fold,
and the harvest will be - the human mind redeemed, regenerated,
disenthralled.

And to the chorus of voices raised within the book trade in protest against
the ruinous competition which cheap reprints had brought, the New
World charged: was it not these same critics who consistently opposed an
international copyright agreement in the name of cheap literature for
America? All that the mammoths were doing was to extend low prices to
their logical conclusion. Well might the American reading public wonder
why the book trade had not long since followed Brother fonathan and the
New World.2? In fact, the New WorldhzA nothing but scorn for one of the
older eclectic journals, the Albion, and baited it by asking whether it was
not content with its share of literary piracy: 'Born stealing, has lived by
stealing, and will die stealing !'3° Besides, the Albion contained a third less
reading at twice the price.

The New World's challenge to the book trade did not long go unheeded.
In 1842 the largest American book publishers, Harper & Bros of New
York, decided to do battle. Perhaps this eminent firm on Cliff Street
might never have entered the conflict had they not felt provoked. A fire
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broke out in their bindery on the first of June and it seemed to be the work
of an arsonist. The Harpers became convinced that Winchester's New
World was connected with the fire in an effort to steal a copy of James's
Morley Ernstein, which Harpers were soon to publish.31 Despite the fire
Harpers issued a cheap edition of Morley Ernstein and began to cut prices
on its other English reprints. The New World was not impressed. The
Editor informed his readers that he would 'keep cool' and would gladly
give Harper notice 'the moment we are in a fair way of "being done for"'. 3J

By the end of the year Harpers had issued twelve cheap reprints, most
of them by Bulwer, and made it clear that this was only the beginning.
It reduced the price of its popular Family Library from 45^ to 25^. This
series, begun in the early 1830s, had reached about 150 titles by the end of
1842. Though most of the works had long been in print, they were now
available at very tempting prices. A note of concern combined with
combativeness crept into the New World's rhetoric by late autumn."

Surely, they [Harpers] make money enough in their District School Library
and other works of a similar character to leave production of a transitory
interest to others. . About twenty-Jive hours after our edition of Dickens'
American Notes was out . . they came lagging along with a shilling [12^]
edition, without doubt, with the intention of injuring our sales . If we see
more of this, we will. . . republish all the most valuable books in their list,
at a cost barely sufficient to cover the smallest expenses - viz: compositors'
wages, paper, ink, and presswork. We rather think we could give most oj their
dollar books for sixpence a piece.

Now it was the Harpers' turn to scoff. They knew that they vasdy
exceeded Winchester and the others in assets and publishing capacity.
They also did their own printing and were not dependent, as the cheap
reprinters were, on only one kind of market. They could well afford to
take a loss on their Library of Select Novels and a number of other
publications and still make up for it on school books. Due to general trade
conditions 1842 had not been a good year for them and they had little to
lose by cut-throat competition. They might even be able to beat the
pirates at their own game. Their resolution was no doubt quickened when
an early copy of Bulwer's The Last of the Barons was stolen from their
premises on Christmas Day.

Competition became more reckless during 1843. The pages of the New
World were sprinkled with caustic comments about Harpers' publications.
Readers were especially warned to avoid the inferior Harper editions of
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Alison's History of Europe and Sue's Mysteries of Paris in favour of the
superior Winchester versions. In the case of Dickens's Martin Chuzzlewit,
they met the New World on its home ground by sending newsboys into
the streets selling part-issues for 6£ each and stretching the work over
seventeen instalments.3*

Increasingly during 1843 and 1844 it became apparent that Harpers
would withstand the competition and that the New World might not.
Brother Jonathan succumbed at the end of 1843 a n d was acquired formally
by Winchester in January 1844. By the summer of 1844 the strain on the
New World was clearly apparent. Competitors arose on all sides. As
Prescott put it: the 'bigger sharks' were beginning to complain now that
'the smaller ones are running away with the game'.35 The predicament
for the New World revolved around their having paid Sue 15,000 francs
in order to receive advance sheets of his Wandering Jew. It was their
intention to issue the work in instalments as it appeared in Paris. Before
long it became apparent that few others in America were prepared to
respect Winchester's priority of claim on the work. Two other versions
in French appeared in America plus English translations based on a
London edition. How ironic it was for the New World to condemn the
latter as a "pirated edition'.36

There were others who were less successful than the Harpers in weather-
ing the competition with the New World. One such was Horace Greeley.
During 1839 and 1840 his energies were absorbed in journalistic support
of Henry Clay and in the literary fortunes of a periodical, the New Yorker.
Writing to Griswold in early 1841, Greeley lamented the impact which
the mammoths had. 'The great beasts murder me in the way of circu-
lation.'37 Soon thereafter the New Yorker folded and Greeley in effect
adopted the motto: if you can't beat them, join them. He saw all too
clearly what had to be done to survive in that time of trade depression
and rampant price-cutting. Somewhat reminiscent of Winchester in 1839,
he began a daily newspaper in April 1841. His Tribune was to have a
weekly version as well; one that could be posted to subscribers in the
country. The pattern was repeating itself and Greeley showed that
Wilson's and Winchester's formula was a good one if strictly adhered to.
By 1860 the Weekly Tribune had reached the unprecedented circulation of
200,000.38

Another apparent casualty of these years was the literary magazine, the
New York Mirror. As a weekly it had been in existence since 1823 and
survived the hardships of 1837-9 only to founder in 1842. Its proprietor,

BAP
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Gen. George Pope Morris, managed to revive it for a while in 1843-4 but
finally gave up and launched a daily newspaper, the Evening Mirror, and
the natural corollary, a Weekly Mirror. As such, the two publications
continued for some years.39

Keen competition was not the only threat facing the cheap weeklies in
the years 1842-3. Ominous rumblings began to come from the United
States Post Office. This was unexpected since special low rates of postage
for newspapers had been a long-standing concession from the American
Congress. According to the Act of 1825, which was still in force in the
early 1840s, newspapers were charged only ij£ for distances under one
hundred miles and i\fi for greater distances. Although the mammoths
came out weekly, they were only one printing sheet and easily qualified
for this low postage. Another problem arose in defining just where a
newspaper left off and a magazine began. This was especially true for the
quarto editions of the New World and Brother Jonathan, folded like maga-
zines and containing sixteen or thirty-two pages. However, since they
were unstitched, they avoided paying the higher magazine rates of \\$
or 2^.4°

The extras which the New World and Brother Jonathan began to issue
defied definition. Their publishers saw no reason why these supplements
in one, two, or three sheets should not go through the post at newspaper
rates. Since they were not published on a regular basis they could hardly
be regarded as magazines and were thus not subject to the somewhat
higher postage for periodicals. But Section 30 of the Act of 1825 also made
provision for magazines or pamphlets which appeared sporadically. Four
cents was to be charged for shorter distances and 60 for longer ones. At
that rate a two-sheet supplement would cost New World subscribers 8£
instead of 2, or 120 instead of 3, depending upon distance. In fact this is
what eventually happened with Brother Jonathan's edition of Bulwer's
Zanoni. The Post Office ruled that it was a three-sheet pamphlet and
subject to 12 or i80 postage.41

The question was strictly one of interpretation, and it was up to the
Postmaster General, Charles A. Wickliffe, to construe the Act of 1825.
On the surface it looks as though he had decided to undermine the cheap
weeklies. One might reasonably suspect that influence was brought to bear
upon him from the more traditionally-minded members of the book
trade. However, there is nothing in the surviving Post Office records to
suggest this. What is evident is that the Post Office was plagued by a
whole class of irregularly published materials which needed definition.
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Wickliffe decided to seek the opinion of H. S. Legare, the United States
Attorney-General, and in a letter of 12 March 1842 he set forth the prob-
lem. There was no mention of Brother Jonathan nor the New World in it.
Instead, he was preoccupied with Shipping and Commercial List and New
York Prices Current, New Orleans Prices Current, Savannah Prices Current,
Charleston Prices Current, and other similar commercial publications.42

On 18 March Legare duly rendered an official opinion which sought to
clarify the ambiguities.43

On the whole, the only requisites of a newspaper which I think must be
judicially held indispensable are -

1st That it be bona fide published, that is, for everybody's use. For
example, the Price Currents, &c, printed at stated intervals, and sent by
great Banking and Commercial houses to their customers, are not newspapers:
they are not pro bono publico, but for private use.

2nd That they be published in numbers, not perhaps with exact regularity,
but something approaching to it. Occasional sheets, placards, &c, are not
newspapers.

3rd That they convey news, not mere dissertations and discussions, or
literary and poetical miscellanies.

4th That they be in sheets, and in rather a cheap form.
But cases will be perpetually arising in which the Chief of the Post Office

Department or the Stamp Bureau would be at a loss what to do without express
legislative instructions. If you think them required by the service, I have no
doubt they are called for by the state of the law.

With this opinion in hand, Wickliffe informed the New York Post-
master that Brother Jonathan's supplement oiZanoni was liable to pamphlet
postage because it was not in sheets but stitched and in a paper cover. The
New World, however, successfully made out a case to exempt its edition of
Zanoni on the grounds that it had no cover and was not stitched. Needless
to say, Brother Jonathan did not make the same mistake twice, and for
another year both reprint publishers enjoyed the usual newspaper rates of
postage.44

Then came a sudden reversal of policy. As the New World described it,
the New York Post Office received instructions to charge pamphlet rates
'on all the cheap publications of the day, issued as extras'.4' This time it
really seemed as if the Postmaster General was out to get the cheap
weeklies. And little wonder. The weeklies had grown progressively
abusive in their criticism of Post Office procedures and inefficiencies.
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Why was it, they had rhetorically asked the previous year, that a barrel of
flour could be shipped from New York to Boston, Massachusetts, or
Portland, Maine, for only io£ or 12^ , while the letter postage to these
cities cost i8f£? In 1841 the editor of the Neiv World wondered when
Postmaster General Granger would resign from the Tyler cabinet, and
pointed out that mail service had grown worse in the past four months
than during the previous ten years. 'Mr. Granger may be a very good
intriguing politician, a first-rate abolitionist, and a great Minister of State,
but he is a miserable manager of the Post. The deputies, whom he has
appointed, are constantly making the most vexatious blunders; and it is
high time that the newspaper press should expose them.'*6

Obviously there was no love lost between the weeklies and the Post
Office. This in itself might have been sufficient provocation to bring about
some form of Post Office retaliation. However, the Neiv World detected
another source of grievance: the Postmaster General wished to penalize
publishers for employing private express companies rather than the
United States mail.

Prior to 1825 the problem of private versus public conveyors of the
mail had not loomed large. Both modes were allowed by law. Then by
the nineteenth section of the Act of 1825 the Post Office was given a
near monopoly. Any stagecoach, vehicle, or boat travelling on legally
designated Post Roads or waterways was forbidden to carry letters,
newspapers, and magazines. Only agents and contractors employed by the
Post Office were permitted to do so. Two years later Congress tried to
tighten the restriction by excluding private mail carriers on foot or on
horseback. Yet private express companies multiplied and continued to
compete with the United States Post Office. They did so by one of several
ways. Though the more direct Post Roads were closed to them, they
could use any other route from city to city. Furthermore, the law made no
provision for railway conveyance, and this became increasingly important
despite its relatively high cost. Finally, in some areas the Post Office
subcontracted its business to private agents, which meant that under
certain circumstances they could be given permission by the Postmaster
General to carry private consignments of newspapers, magazines, and
pamphlets over and above those items officially allocated to the Federal
mail. The Post Office's consignment came first, but if there was still room,
other things could be conveyed as well.47

The problem of private expresses became Wickliffe's prime concern
during the Tyler Administration. Especially after Britain reduced her rates



THE DEPRESSION OF 1 8 3 7 - 4 3 21

of postage in 1840, the American Post Office came under considerable
fire from many quarters demanding it do likewise. WicklifFe was willing
to contemplate a rate reduction if he could secure a monopoly to the
Post Office. Thus it was that he began to marshal evidence against the
express companies. In his annual report to Congress for 1843, n e assigned
two main reasons for a fall in postal revenues. He admitted that the poor
trade conditions of the time might have had some influence, but by far the
greater loss was ascribed to the competition from the expresses. He called
for stricter enforcement of existing laws and a strengthening of the Post
Office's rights by new legislation.48 He also referred to a letter which he
sent out to subcontractors on 1 September 1843. In this he reminded them
that their right to carry newspapers and magazines in bulk apart from the
regular mail was contingent on formal approval by the Postmaster General.
Many contractors had not obtained such permission or were operating
under the misapprehension that cheap newspapers might go in bulk on
Post Roads whereas more expensive papers and periodicals had to pay
postal rates. He also asked the Attorney-General if an express company
such as Adams & Co. of New York and Boston could be prosecuted. It
was known to have illegally carried some mail amounting to $3.00.
Needless to say, the amount was trivial but Wickliffe felt that a matter of
principle was at issue. He seemed to be on firm ground, gaining support
for his position from the Attorney-General.49

Congress was slow in tightening the laws against express companies,
and in the meantime relations worsened between the cheap reprint trade
and the Post Office. Upon learning in May 1843 that their supplements
could no longer travel at newspaper rates, the New World assumed a stance
of defiance. Henceforth they would send everything they could by
private express: 'we will not send even a letter by mail, if we can get it
carried in any other way'. It was high time the Post Office was disbanded
and private enterprise allowed to prevail.s°

The columns of the New World provide a commentary on the running
battle with the Post Office. They urged the Postmaster General to emulate
Britain's low postal rates, and condemned his forbidding local postmasters
from serving as publishers' agents or using their franking privilege to
forward subscriptions. In 1844 they protested against proposed legislation
that would substantially increase the postage on pamphlets and magazines,
and they viewed any legislative effort to limit the overall dimensions of
newspapers as an overt attack upon the mammoths.51 There was also
personal abuse. In their eyes the Postmaster General was: 'a stupid, fat
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man, with no more "go-aheadness" in him, than a somniferous mud-
turtle'.^

The cheap periodicals had one very powerful weapon in their arsenal.
Private express rates were generally cheaper than Post Office rates. The
New World recommended one of the private carriers to the attention of
the public. It disclosed that the American Mail Letter Co. was prepared
to offer attractive rates to specified cities, implying that publishers might
supply their customers with bulk mailings via private express. A few
weeks later it noted: 'Soon a line of [private] mails will be established,
extending from Bangor to New Orleans, and letters will be sent to those
places for 5 or 10 cents'. At about the same time another reprint publisher,
E. Littell, recalled how he 'had offers to carry [his journal] at one quarter
the government price', admitting that 'this would not have been available
for the scattered residences of very distant subscribers - but it would have
taken away most of what is profitable to the Post Office'.53

In the struggle between the Post Office and the mammoth press,
Postmaster General Wickliffc had the satisfaction of witnessing the down-
fall of both Wilson and Winchester. Wilson sold Brother Jonathan to
Winchester in early 1844, but later that year Winchester himself went
bankrupt. When Congress finally passed the new Post Office bill a few
months later, Wickliffe achieved some of his aims. Newspapers were to
be limited in size to 1,900 square inches, a significant reduction from the
Leviathans of recent memory. Trains as well as coaches and boats were
now designated as official conveyors of the post, but they could only
carry magazines and pamphlets in bulk when intended for retail outlets
rather than individual subscribers.5*

The competition between private and public carriers was by no means
over. Before the Act of 1845 the New World observed: 'The prosecutions
of the Post Master General seem to have little or no effect, for the ablest
judges in the land have decided against the Department.' Following the
passage of the 1845 Act, the new Postmaster General, Cave Johnson,
was not much more successful in curbing extra-governmental mail
carriers. Private expresses were still depriving the Post Office of revenue,
and it was very difficult to enforce the law against them. It was a pyrrhic
victory for the reprinters, however, many of whom ceased to ply their
trade during those frantic early years of the decade.55

Why this decline or demise of the mammoths and their book-length
supplements? The question has preoccupied many observers then and
since. F. L. Mott, who has done more than anyone else to further our
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knowledge of nineteenth-century periodicals, has two key explanations to
offer. First, the mammoths were badly hurt when the Post Office imposed
higher rates on the supplements in the spring of 1843, and second, the Act
of 1845 lowered book rates thus allowing other publishers to compete
more effectively with the cheap reprinters through the post. *6 In the first
instance there is no doubt that the change in postage hurt the reprinters,
but as we have already seen they were not slow to react. By shifting as
much of their mail-order business as possible to private expresses they may
even have saved sufficient money to offset the higher official charges on coun-
try subscriptions. As for Mott's second point, it is difficult to know what to
make of it. The Act of 1845, as with previous acts, forbade the sending of
bound books through the United States mail," and since serious weight
limitations were placed on parcels of printed matter, it is difficult to
imagine publishers dispatching large quantities of unbound books. It is
true that the Act of 1845 significantly reduced the rate on pamphlets,
which in turn would apply to single copies of cheap reprints. Had
Brother Jonathan or the New World continued their book-length extras,
they could have availed themselves of these reductions. Other firms
exploited these cheap rates with pamphlet-like reprints. Thus it would seem
that reduced pamphlet rates fostered what remained of the cheap reprint
trade rather than gave any new advantage to the more traditional book
publishers. If book publishers were to win out in their struggle against
the cheap weeklies, they would have to do so on their own ground of
retail outlets, not through the post.

Competition was certainly an important ingredient in Wilson's and
Winchester's decline. More threatening than the Harpers, however, may
have been the appearance of numerous smaller firms or 'little sharks'.
Individually none of them was a match for Brother Jonathan or the New
World, but collectively they made deep inroads into the reprint market.
Editions of twenty or twenty-five thousand were becoming rare; the
correspondent for the Athenaeum estimated that the average had dropped
to five thousand. Even if this figure is conservative, the mammoths
could not long sustain a narrowing of their profit margins resulting from
a host of imitators.

Under ideal trade conditions the mammoths might have been able to
withstand such competition, but they were victims as well as exploiters
of the economic depression. They were continually over-extended and
under-capitalized. The shoe-string nature of their business is seen in
Benjamin's apology to Longfellow for not being able to publish his poems.38
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since I saw you in Cambridge, we [New World] have entered into so costly
an arrangement for a foreign correspondent in England, on the Continent of
Europe and in South America that the publisher [Winchester] fairly [?]
declared his inability to pay the proper price [for the poems].

By the spring of 1844 Benjamin saw the writing on the wall and resigned
as Editor of the New World.59

I think Winchester an unsafe man - I do not mean dishonest but rash and
imprudent. Before I left the Netv World establishment, he had managed to get
himself considerably into debt by his careless and venturesome way of transacting
business.

So I managed to get out of the concern by absolutely giving away my interest,
so as to obtain a full release from the creditors and ample security for money
lent by my brother to the ftnance-ring; a mortgage on the whole establishment,
which cost $40,000 and would sell at auction at $15,000 to secure $8,000. This
mortgage expires in a couple of months and will be foreclosed, unless $4,000 is
paid - which I am confident cannot be. Winchester has been greatly assisted by
Letsfield [ ?] but that bubble has burst - and, unless something as lucky turns up,
he must be wound up.

Ironically, when times began to improve in late 1843, the weeklies
sustained a further setback. What economists call a shift in the income
elasticity of demand took place: people began to find more employment,
to feel they had more disposable income, and to prefer better looking
books and magazines to the cheapest editions possible. In this respect,
prosperity proved to be their final undoing. Like prehistoric mammals,
the mammoths had become over-specialized and unable to adapt to new
circumstances. Beginning as daily and weekly newspapers and then
monthly periodicals, they gradually sloughed off the dailies and monthlies
and reduced the value of the weeklies by depriving them of serialized
stories. This inevitably put the emphasis on cheap book production. But
book production, even in the form of cheap supplements through the
post, was too complex an enterprise to develop and stabilize in a few
hectic years. By falling into this trap, the mammoths unwittingly courted
the competition of the major book publishers as well as the newspaper
and magazine proprietors. Given more time and tranquillity, they might
well have made a success of it, as Greeley's New York Tribune was to do.
But these were volatile times. Traders and merchants of all sorts were in
and out of business, bankruptcies abounded, and it is small wonder that
the reprinters went under.
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The commercial disruption of 1837-43 ultimately took its toll among
those who most profited from it. The biographer of Park Benjamin states:
'the greatness of his editorial career with the New World never returned;
he was to have a hand in many editorial ventures, but only as an associate
more or less recognized at the time, and most frequently as a hack writer
and special contributor'. This fate was much less apparent in 1844, how-
ever, especially when Benjamin withdrew as editor of the New World.
Towards the end of 1845 he arranged to edit a new weekly folio financed
by some printers in Baltimore. This necessitated moving from his familiar
New York, and in January 1846 the first issue of the Western Continent
was published. It was patterned on the New World as it had been in its
earlier and more successful days. The experiment was short-lived. Within
six months Benjamin sold his interest in the venture and left Baltimore.

Another year passed with nothing very promising in the offing. Then
in October 1847, in conjunction with a printer, Ross Wilkinson, Benjamin
resuscitated the New World. It was presented in its early folio garb, trying
desperately to recapture its former glory at a time when the nation's
economy was sluggish but not heavily depressed. Unfortunately it
collapsed in the spring of 1848, this time for good. Benjamin never found
anything to take its place.

Jonas Winchester fared no better. Six months after Benjamin quit as
editor of the New World Winchester declared bankruptcy. His son and
another partner took over, but by May 1845 Ebenezer Winchester was
forced to sell the New World to Ward & Co. who merged it with their
Saturday Emporium.60 Once the Winchesters sold their interest in the New
World they had no further use for the extensive printing facilities at 30
Ann Street. They moved into smaller premises at 44 Ann Street and in
time published a masonic periodical known as the Golden Rule and Family
Companion. A few years later a contemporary observed that Jonas
Winchester was still poor, and by the early 1850s both father and son had
disappeared from New York City. From a modest beginning as a junior
partner in Horace Greeley's printing firm, Jonas Winchester rose to
considerable heights in the early 1840s, only to subside into oblivion with
equal dispatch.61

The man who took over as editor of the New World from Benjamin in
1844 was Henry Champion Deming (1815-72). A graduate of Yale
College and Harvard Law School, Deming came to New York to
practise law. For a while he shared a residence with Park Benjamin, and it
was probably the latter who suggested that he occupy his leisure moments
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translating Eugene Sue's Mysteries of Paris from French into English. This
sort of sensational novel endeared itself to the readers of the cheap weeklies,
and as noted earlier, the New World had made special arrangements in the
summer of 1844 to secure advance sheets of Sue's Wandering Jew. Deming
presumably translated these sheets upon arrival in order to publish them
simultaneously with the Paris edition. But Deming's editorial career was
cut short by Winchester's bankruptcy, and he returned to the law. By
1847 he was an attorney in Hartford, Connecticut, and shortly thereafter
entered the lower house of the Connecticut legislature. His brief encounter
with cheap journalism only diverted his career, and unlike Benjamin and
Winchester, he had a good alternative to fall back on.62

James Gregg Wilson, the proprietor of Brother Jonathan, seems to have
continued in other printing and publishing ventures after disposing of the
weekly to the New World in late 1843. He sold cheap publications through
the post facilitated by the Act of 1845, a n d by 1848 claimed to be one of
the leading mail-order firms in the United States. In the mid-i84os he
also published special annual or semi-annual issues of Brother Jonathan.
From premises at 15 Spruce Street, New York, he advertised teach your-
self foreign language books for 25^; a reprint of an English work on sheep
by William Youatt for 5Oj£; plus old-time favourites like G. C. Knowlson's
Horse Doctor and Cow Doctor. Even more reminiscent of the past was Henry
William Herbert's The Maiden's Rescue for 1 2 ^ and Lucy Neal, a Romance
of Negro Life for 123^ or ten copies for a dollar. All these cheap editions
could be sent to any part of the United States for as little as 2 to 5^ postage.

In 1848 Wilson resumed regular publication of Brother Jonathan at about
the same time that Park Benjamin revived the New World. Unlike its
erstwhile competitor, Brother Jonathan did not appear weekly but only
monthly. Wilson also published another cheap monthly, the Dispatch,
whose circulation of 70,000 exceeded Brother Jonathan's by 40,000. Size
was still at a premium, and the Dispatch was reputed to be the largest
paper appearing regularly in America. Brother Jonathan continued to put
out special issues at Christmas and 4 July. In its number celebrating
Independence Day 1848, it featured the largest wood engraving ever
published: 22 by 44 inches; seven square feet depicting the storming of
the castle of Chapultepec! There was even some of the old fervour for
the blessings of cheapness: 'The business of forwarding books, prints, etc.
by mail, commenced by us many years ago, has been exerting a great and
salutary influence, in the spread of popular intelligence - the only safe-
guard of the Republic.'63 Wilson relinquished his business to his partner,
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Benjamin H. Day, in 1851 and what became of him thereafter is uncertain
but it seems that he developed an interest in the invention of a knitting
machine about 1857-8 and purchased a partnership in the enterprise,
spending the Civil War years trying to defend his patent. He apparently
did not return to the book trade.64

Although it was not realized at the time, Benjamin H. Day was probably
the financial mainstay of Brother Jonathan and Wilson & Co. as early as
1841. In that year Park Benjamin gloated in the columns of the New
World how poor struggling Jonathan was secretly up for sale, and how he
had been obliquely approached to buy it. At this time Benjamin would
not deign to consider such a marriage of convenience when the New
World's fortunes were riding so high. Sometime during 1841 Day stepped
in with enough financial aid to rescue Brother Jonathan and later to sustain
Wilson & Co.'s other activities.

Day had made his reputation as a printer and editor in the 1830s by
inaugurating the Sun, the first successful penny daily newspaper in
America. When the depression of 1837 struck, he sold out and took his
losses rather than hold on tenaciously like Greeley. He was later to regret
parting with such a potentially profitable newspaper, but in so doing he
kept his assets liquid for a few years and eventually invested them in
Wilson's printing and publishing enterprise. When Wilson finally sold
out in the early 1850s Day assumed the firm entirely in his own name. He
continued publishing the Jonathan and, if anything, enlarged the mail-
order business and the distribution of cheap publications. Ironically,
Brother Jonathan had the satisfaction of seeing the revived New World of
1848 fall by the wayside while it kept going for another decade. 6s

The editing of Brother Jonathan was primarily in the hands of Horatio
Hastings Weld (1811-88). Before joining Brother Jonathan he had acquired
editorial experience with several Massachusetts newspapers as well as
having been employed as a printer. It may be recalled that Benjamin and
Griswold were the first editors of the Jonathan and the Tattler, remaining
only briefly in this capacity. After their departure Weld took over the
editorial duties and remained with the enterprise until sometime in 1843.
Upon his departure he seems to have remained in newspaper editing for
several more years, and then entered the ministry of the Protestant
Episcopal Church, where he combined the life of a parish priest with that
of author and editor of religious works. Like Deming of the New World
Weld's experience with the cheap weeklies had been only an interlude in
his life.
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Attached to Brother Jonathan as a regular contributor from May 1840
to September 1841 was Nathaniel Parker Willis. Nominally one of its
editors, Willis was still at the height of his popularity and one of the best
paid journalists of the day. As he became more closely associated with
Brother Jonathan he diverted more and more of his energies to editing
rather than to writing. He helped revive the New York Mirror in 1842 and
a few years later took on the editorship of the Family Journal which he
retained till his death. Having originally cast his fortunes with the cheap
press, Willis was one of the few who survived the many upheavals and
carried on more or less in the tradition.66

By the late 1840s and early 1850s there was scarcely a trace of the cheap
weeklies and their supplements. With the exception of B. H. Day and
Brother Jonathan, all else from that era of rampant price-cutting had receded
into obscurity. Even the men who exploited the times most successfully
seemed to have disappeared. Yet a closer examination reveals the profound
impact which the depression of 1837-43 had upon the American book
trade. There is a tendency among some literary historians to ignore these
years of trade upheaval and to concentrate almost exclusively on the broad
themes of American intellectual development such as romanticism,
transcendentalism and the frontier. Yet the lives of virtually every Ameri-
can author and publisher were deeply touched by the economic dislocations
of this depression and the drastic decline in book prices.

On the other hand, there is the opposite tendency to equate American
literary development with the cheap literature which characterized these
years of economic panic. Contemporary British observers were most
prone to assume that American book production before, during and after
1837-43 was epitomized by Brother Jonathan and the New World. Charles
Dickens was particularly susceptible to this fallacy. His trip to America in
1842 coincided with the deepest years of distress and he tended to genera-
lize thereafter on the basis of his limited exposure. Typical of his attitude
for some years to come was a circular letter which he sent to various
British periodicals shortly after his return. He urged his fellow writers
not to sell advance sheets of their forthcoming works to American editors
and publishers who:

can gain a very comfortable living out of the brains of other men, while they
would find it very difficult to earn bread by the exercise of their own.... They
are, for the most part, men of very low attainment and of more than indifferent
reputation; and I have frequently seen them, in the same sheet in which they
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boast of the rapid sale of many thousand copies of an English reprint, coarsely
and insolently attacking the author of that very book, and heaping scurrility
and slander upon his head.

He admitted that some American publishers were respectable but the
general tone was set by the opportunists. Brother Jonathan's reply was
caustic.

If Mr. Dickens prefers dollars and cents to literary fame - selfish, sordid grati-
fication to a position of commanding respect - and a flash waistcoat to a laurel
wreath, it is his own misfortune - the result of traits inseparable from his
character. . . Mr. D. has not strength of character and mind enough to prove
the European axiom that a parvenu must betray himself by his vulgarity

And the New World concluded that Dickens was 'either a fool or a knave';
'insolent and malignant'; a 'low-bred vulgar man'.6?

By the early 1850s the American book trade was a very different scene
from what Dickens and others in Britain thought. It had become far
more stable; prices of most new books had risen; cut-throat competition
had given way to more gentlemanly agreements within the trade; and
various amicable arrangements had been made with British authors and
publishers. This new equilibrium would eventually be shattered by another
major depression, but in the meantime the book trade enjoyed its image of
prosperity and respectability.



Chapter II

BRITISH PERIODICALS IN AMERICA

The cheap weeklies certainly satisfied the reading tastes of many Ameri-
cans during the first half of the nineteenth century. Yet there were always
those who wished to peruse British periodicals in their entirety rather than
content themselves with the scissors and paste eclectics. For such Americans
there were two alternatives: either they imported copies directly from
Great Britain, or they availed themselves of American reprints of the
more popular British journals. Securing periodicals from abroad was
expensive. An annual subscription to the Edinburgh edition o(Blackwood's
Magazine cost about $11.00 to $12.00, or somewhat over £2 sterling. A
few Americans indulged themselves and insisted upon the bona fide
British publication rather than the cheaper American reprint, but they
numbered well under a hundred throughout the country for any given
periodical.

In these circumstances, it is not surprising that a New York printer,
Edward B. Clayton, of 64 Pine Street, hazarded a reprint ofBlackwood's.
Since no one in America had previously tried to put out a facsimile edition
of a British periodical, Clayton's venture was risky indeed. The first
number appeared in September 1819, and to his great relief it did very
well. Circulation during the first year rose to about one thousand, and
with annual subscriptions costing $8.00, he began to realize a handsome
profit.l Some time in 1820 William Blackwood became aware of Clayton's
undertaking and sought to persuade him to import the monthly direct
from Edinburgh. No doubt he offered him a special rate, but Clayton
declined. He was enjoying the pleasant notoriety of success. There was
something almost patriotic in putting out an American reprint which
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employed native workmanship and materials at a time when little or no
stigma was attached to 'literary piracy'. However, once the novelty wore
off subscriptions began to flag. Now it was Clayton's turn to approach
Blackwood about the possibility of importing copies. Six months passed;
no answer from Edinburgh; and Clayton struggled on as best he could.
Only then did he learn that his letter to Edinburgh had been sent by mis-
take to one of his debtors in Washington D.C. By this time he had resolved
to carry on by himself, which he did for another year. But with subscrip-
tions down to about five hundred the venture of three years failed, and it
was a decade before anyone else reprinted another British periodical.-

Meanwhile, in 1824, two new booksellers in New York decided to
import copies directly from Blackwood. Messrs Wilder & Campbell of
142 Broadway were unique, because unlike other American book-
sellers who imported a few copies of various periodicals from wholesale
houses in London, they were prepared to make a formal agreement
with the Edinburgh publishers. This was tendered in an exchange of
letters. William Blackwood agreed to supply Wilder & Campbell with
100 copies at 15. 6d. each, or 500 copies at 15. 3*/. each. At this rate Wilder &
Campbell would be paying a wholesale price of $4.50 a year for twelve
issues, excluding freight and tariff charges. On top of this they had to add
their profit of a third or more, so that it is hard to imagine that they could
have sold the imported magazine for less than $8.00 a year. A month's
notice was necessary whenever larger or smaller quantities were required,
and the New York firm was obliged to pay its bills on a London bank
every two months. Blackwood was also prepared to supply back numbers
at 15. 6d. each and divide whatever profit was made on their sales.

There was one thing Blackwood wished to make perfectly clear.
Under no circumstances should copies which had been sent to America
be permitted to return for sale in Great Britain. He further stipulated:

Being satisfied that you will do everything in your power to promote the sale
of my magazine, I hereby bind myself not to send either directly or indirectly
any copies to America; and you on the other hand bind yourself not to be
concerned directly or indirectly with any American edition of the work.

Finally, there was a penalty clause whereby either party would forfeit
£100 if it failed to abide by the terms.3 The beginnings of this arrangement
were auspicious enough, but nothing more is heard of it. Wilder &
Campbell seem to have been in business in 1825 but were no longer so by
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the end of the following year - the victims, no doubt, of the 1825-6
financial panic.

Until 1833 there was a distinct lull in the reprint trade, but a remarkable
revival occurred in that year. One of the British journals which attracted
bargain-conscious Americans was the Penny Magazine, the extremely
successful brain-child of the London publisher Charles Knight and the
Society for the Diffusion of Useful Knowledge. Begun in 1831, it did not
take long for imported copies to find their way to the United States
under an agreement with a gentleman in Philadelphia named Conde
Raquet.4 However, by 1833 Raquet's imported original yielded to an
American reprint by a New York bookseller. Although it is not entirely
clear, the reprint was most likely the result of an arrangement between
the New York publisher, William Jackson of 71 Maiden Lane, and the
SDUK in London.s Jackson's Penny Magazine sold for 3^ and appeared
as soon as it arrived by sailing ship and could be reprinted. It was moder-
ately successful and Jackson managed to carry it on till 1841. By that time
he was located at 102 Broadway and apparently negotiated to sell his
business to Edmund Baldwin who relocated at 155 Broadway the follow-
ing year. As far as one can tell Baldwin continued to reprint the Penny
Magazine until it ceased publication in London in 1846.

The year 1833 ushered in two other reprints of British periodicals:
Blackwood's Magazine and the New Monthly Magazine. They were both
put out by Allen and Ticknor of Boston, and as with Clayton a decade
before, there were no arrangements with British publishers. Three vol-
umes of each journal were printed spanning the period January 1833 to
June 1834 before they were discontinued, presumably victims of another
year of notable trade depression.6

A somewhat longer-lived effort begun in 1833 was the Metropolitan and
Foreign Quarterly. The bookselling firm of Peck & Newton in New
Haven, Conn., had the novel idea of taking three British periodicals, the
Metropolitan Magazine, Blackwood's Magazine and the Quarterly Review,
and combining parts of each into this weekly reprint. It appeared in the
form of a royal octavo pamphlet on cheap paper, each issue roughly
divided into thirds. At the end of a year subscribers could collate the
various sections which were separately paged and have replicas of three
complete British periodicals.

Peck & Newton's interest in the reprint side of their business was bought
in 1835 by a newcomer to the New York publishing scene, Theodore
Foster.7 Like so many young men at this time he counted on the cheap
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reprint trade to reward him for his initiative and hard work, despite
slender cash reserves. He began by expanding his new business and present-
ing the public with six different British periodicals: Edinburgh Review;
Foreign Quarterly Review; London Quarterly Review; London and West-
minster Review; Blackwood's Magazine; and Metropolitan Magazine. Annual
subscriptions ranged from $3.00 to $5.00 and, for a time, it seemed as if
Foster had discovered the secret of successful republication. He even
ventured upon a few reprints of complete books, charging 50^ for what
otherwise cost well over a dollar. However, that grim reaper, the financial
crisis of 1837, brought him down along with so many others." His
business at 2 Pine Street was then taken over by his clerk, William Lewer,
who 'undertook to manage the business for the benefit of Foster's creditors,
on commission, being bound when they were paid off to return the
business to Foster'.!* To the six British periodicals already published by
Foster, Lewer added a seventh, Bentley's Miscellany, but he managed to
accomplish little else before he died in 1838 with none of Foster's debt
repaid. In fact, he left his widow, Jemima M. Lewer, with additional debts
incurred in the procurement of paper, printing, and binding. Much to
everyone's surprise, Jemima managed nevertheless to carry on the business
with the assistance of two men: Leonard Scott and Joseph Mason. Scott
collected the bills, solicited new subscriptions, and generally dealt with
matters outside the office; Mason specifically managed the business for
her. Manager and widow got on so well together that some time in 1839
they were married. For a few years they retained the same business
premises at 2 Pine Street, and then in 1842 moved to 102 Broadway which
had been recently vacated by Edmund Baldwin, the reprinter of the
Penny Magazine. The business went as well as could be expected during
the depression although they were forced to discontinue the Metropolitan
Magazine and Bentley's Miscellany in 1841 because of declining sales.
However, the following year they were able to add the Dublin University
Magazine to their list of reprints.

Having weathered the economic storm, the Masons' position seemed
secure, but appearances were deceptive. The ostensible success of the
periodical reprint trade stimulated competition from an unexpected
quarter: the New York publishers, Wiley & Putnam, decided to negotiate
with various British publishers to import their periodicals on special
terms. This was facilitated by a decision in 1840 to send their junior
partner, George Palmer Putnam, to London to set up a branch office in
Paternoster Row. Putnam took this opportunity to contact periodical



34 BRITISH PERIODICALS IN AMERICA

publishers as well, and in early October he was in communication with
John Murray, publisher of the Quarterly Review. He succeeded in per-
suading Murray to supply each issue at 25., or a yearly wholesale price of
$2.00. He made similar arrangements with other publishers, and during
the course of 1841 quarterlies were made available at $4.00 a year and
monthlies such as Blackwood's, $5.00. One advantage which Wiley &
Putnam exploited was variety. They offered a wider selection than Mason
did. To his list they added: British Critic at $4.00; British and Foreign
Review, $4.oo;British and Foreign Medical Review, $5.00; Fraser's Magazine,
$6.00; Monthly Magazine, $6.00; New Monthly Magazine, $10.00; United
Service Journal, $10.00; Ainsworth's Magazine, $6.00; Civil Engineer and
Architect's Journal, $5.00; Practical Mechanic and Engineer's Magazine,

$2.5O.10

The Masons soon felt the effects of such competition and in an effort
to counter it reduced the rates of their subscriptions from $5.00 to $4.00
on the monthlies and $4.00 to $3.00 on the quarterlies. Unfortunately
this had little effect, and in 1842 they found themselves on the brink of
insolvency. In a desperate effort to salvage their affairs they called upon
their employee, Leonard Scott, for assistance.

Scott had long been in the printing business. A Canadian by birth, he
found employment with Theodore Foster in 1835. Over the years he had
acted as clerk, bill collector, and canvasser of subscriptions. While in these
positions he managed to save several thousand dollars which Mason now
asked to borrow in return for a long-term mortgage on the business.
Scott was led to believe that Mason would eventually withdraw, and
that he would take over as proprietor. Imagine Scott's dismay when he
was told a year later (1843) that Mason intended to retain control and had
mortgaged the business to other creditors.

Scott realized that if he did not act promptly he would lose his whole
investment. He foreclosed his own mortgage but to no avail because
Mason had possession of the account books and was determined to carry
on. Scott considered taking the matter to court, but soon became aware
that the value of the mortgage would easily be consumed in legal costs.
He then hit upon a bold course of action.

I proposed to Mason's other creditors to give them a share of whatever I might
recover if they would share with me in the expense of litigating the suit. Two
of them, Messrs. Walker and Craighead accepted the proposition and, after
a few weeks of hard fighting, a compromise was effected with Mason and his
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assignee, by which, in consideration of the relinquishment of our several demands
in full, the payment of all the costs that had accrued, and the giving our notes

for some $1,500, besides, we obtained the possession of a broken down
business out of which we hoped to build up something which should ultimately
prove successful and restore to us the large amounts we had lost.

Robert Craighead and Edward Walker were valuable partners for Scott.
The former was a printer at 112 Fulton Street and the latter a bookseller
and binder next door at 114. By the beginning of 1844 Mason's reprint
business was firmly in the control of these three partners who occupied
Craighead's premises on Fulton Street.

Alas, a further impediment arose. While Scott consolidated his affairs,
Jonas Winchester, the publisher of the New World, ever restless for
expansion, had begun his own reprint of Blackwood's Magazine and the
Edinburgh Review. He offered these for the unprecedentedly low price of
$2.00 a year each, and if subscribers took the New World with its monthly
supplements and Blackwood's, they could have the lot for $5.00. His
reprint of Blackwood's 'was a quarto newspaper form very badly
printed and utterly unfit to preserve.... Still its cheapness among a certain
portion of Mason's [former] subscribers was sufficient to induce them to
drop Mason's edition and take Winchester's.'11

Thus when Scott and his partners took over Mason s reprint business
their best-selling product, Blackwood's Magazine, was reduced to a circu-
lation of about 1,200, thanks to the inroads of Wiley & Putnam and Jonas
Winchester. One of the first things Scott did was to reduce the price of
Blackwood's to $3.00. Wiley & Putnam had already brought their price
down to $4.50. But even more threatening, Winchester considerably
improved the appearance of his facsimile while still retaining the $2.00
price.

At this point Joseph Mason evidently secured the financial help of a new
partner, Edmund B. Tuttle, and proceeded to break his agreement with
Scott by importing periodicals from abroad. Instead of the original
British format these were the cheaper 'colonial edition' which had recently
been made available to the North American possessions. John Murray, for
example, was willing to supply Mason with 100 copies of the Quarterly
Review at 2s. each; the same terms on which he supplied the Montreal
firm of Armour & Ramsay.12

No doubt Wiley & Putnam resented British publishers supplying
Mason & Tuttle with a somewhat cheaper edition on inferior paper but



36 BRITISH PERIODICALS IN AMERICA

they were left with no alternative but to lower the price on Blackwood's
to $4.00. Mason & Tuttle reduced their price in turn to $3.00, and the
familiar descending spiral of price-cutting set in. In the early months of
[844 New York City could offer four alternatives of Blackwood's: Win-
chester's reprint at $2.00; Scott's reprint at $3.00; Mason & Tuttle's
import at $3.00; and Wiley & Putnam's import at $4.00.

It is scarcely surprising that this state of affairs could not continue long.
Within six months Mason & Tuttle stopped importing British periodicals
altogether and started an advertising agency.13 At about the same time
Wiley & Putnam raised the price of their imported periodicals and gradually
reduced their number, finding that this side of their business had ceased
to prove very remunerative. Scott tenaciously held on, and in order to
compete with the rapidity of Winchester's presses farmed out his reprints
to four different printers. This lasted until the summer of 1844 when
Winchester unexpectedly offered to sell his interest in the reprint of
Blackwood's to Scott for $1,500. Six weeks after the transaction Scott
discovered that Winchester was bankrupt. Had he suspected, Scott
could have witnessed Winchester's downfall gratis.

During the years 1845-7 Scott found that he had the British periodicals
trade virtually to himself, but there was much ground to make up in
order to compensate for expenditures and losses of the previous few years.
His momentary sense of triumph was then again upset by rumblings
from a quarter completely unknown to him, and involved his most
profitable reprint, Blackwood's Magazine. Two strangers, one a lawyer
and the other an Episcopal priest, took him to task in the first decisive case
involving copyright.

John Jay was a practising attorney in New York City. The grandson of
the renowned diplomat and Supreme Court Justice, and the son of Judge
William Jay, he was born in 1817 and after graduating from Columbia
College was admitted to the Bar. While an undergraduate at Columbia he
had acquired the reputation of a reformer, especially with regard to the
issues of slavery and the Protestant Episcopal Church.14 His close friend
and Rector of a church in Hartford, Connecticut, was a writer named
Arthur Cleveland Coxe.

Coxe was born in 1818 and graduated twenty years later from the
University of the City of New York. For a year or two he wrote poetry,
succeeding especially with a volume entitled Christian Ballads which
went through five printings between 1840 and 1845. Authorship as a career
didn't satisfy him, however, and in the early 1840s he entered General



BRITISH PERIODICALS IN AMERICA 37

Theological Seminary to become an Episcopal priest. Shortly thereafter
he became Rector of St John's Church where he intended to combine
parochial duties with occasional literary labour. One of his first projects
stemmed from his respect for Blackwood's Magazine. He greatly admired
this monthly journal and wished to establish some connection with it.
Feeling that the publisher of Blackwood's should receive his rightful due,
he determined to harass Leonard Scott for freely reprinting 'Maga'.
Accordingly, he hit upon a plan whereby he could write a few articles
for the magazine and at the same time render the Edinburgh publisher a
signal service. In April 1846 he wrote to the firm suggesting a way to
trap Scott.15

Coxe offered to pose as an Englishman temporarily resident in America
who would send Blackwood several articles describing what he saw in
the new world for inclusion in the magazine. In due course these would
be reprinted by Scott along with theresto£ Blackwood's. Only then would
Scott be informed that the articles by Coxe had been copyrighted in
America and that he would be served with an injunction and liable for
damages. Depending upon Scott's response, Blackwood could apply
pressure in one of three ways, according to Coxe. The first would be to
force an arrangement on Scott whereby he would have to pay for the
privilege of reprinting the Magazine with Blackwood supplying him with
advance sheets. If Scott did not agree to this, Blackwood could by-pass
him entirely and appoint another agent to handle the authorized reprint.
If this occurred, Coxe recommended that his own publisher in New York,
Daniel Appleton, should be given the job. Appleton already had a good
reputation for handling British publications of high quality and could
either set up in type in New York as Scott did, or import stereotype plates
from Edinburgh. Coxe showed a preference for Appleton over the other
New York importer of British publications, Wiley & Putnam, because
he felt the latter firm was too much associated with various Protestant
groups and thus not sufficiently sympathetic with the conservative tone of
'Maga'. A third alternative was for either Scott or Appleton to import
entire copies of the Edinburgh edition at a low enough rate to compete
with other unauthorized reprints in the United States.16

During the summer of 1846 Coxe discussed this project with his good
friend, John Jay, but no provocative action was undertaken. In the meantime
Blackwood seems to have acquiesced to the plan, acknowledging his
confidence in Coxe's literary talent by publishing one of his articles in
March 1847.1? By June preparations were under way to carry out the
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copyright scheme. The article which was to become the test case left
New York on 10 June, with Coxe not knowing in which issue of the
magazine it would appear. He warned Jay to be ready at any time, how-
ever, to register the title, ' "Maga" in America', and to follow this by
depositing the article itself with the Clerk of the Court. Both Coxe and
Jay had studied the laws relating to copyright in the United States. They
knew that the first step was to register the title page with the nearest
United States District Court, in their case the Southern District Court of
New York. Then, within three months they had to deposit the published
version with the Clerk of the Court.

To be sure, there were uncertainties. What if Scott did not believe that
the article was written by an Englishman resident in the United States ? Must
Coxe then divulge his anonymity whichhewas particularly anxious to main-
tain? He had warned Jay to tell no one, not even his wife, and although
the secret was shared with a few intimate friends, he wanted no one else
to know. Perhaps he felt it unbecoming for a parish priest to engineer
such literary skulduggery. After all, when he had asked the Bishop of
Connecticut to write a letter of introduction for him to Blackwood the
previous year he had certainly not intimated his intentions. But his wish
for secrecy also had its mischievous side. He rather relished his anonymity
and privately delighted in the fact that no one would know that a Yankee
had put one over not only on the readers of the Magazine, but also on
Leonard Scott! More seribusly, if Coxe pretended to be a resident alien,
could he then convince Scott that he had a valid copyright? The law said
either citizens or residents, and there was no indication as to what
constituted residence. He did know of Capt. Marryat's attempt a decade
before to secure copyright through temporary residence and the failure
of that stratagem. Yet the law seemed plain: a resident was entitled to
copyright. Thus Coxe felt secure as long as he did not have to be brought
into personal negotiations with Scott.

There was another problem, though. Would Coxe be subject to a
libel action for what he wrote about Scott in the forthcoming artic e? He
had taken precaution not to identify Scott by name but rather as 'Reprint
and Co.', but there could be little doubt as to who this was since Scott
was the only one who published a facsimile of the Magazine. Jay assured
Coxe that his statements were not libellous, and that he need not worry
because Scott could not sue for libel on the basis of an article that he had
willingly published.18

Coxe's article was slated to appear in the October issue and as soon as
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proof sheets arrived, Jay registered the title. That was on the twelfth. A
few days of suspense ensued until a regular copy of the Magazine reached
Scott. Then on 21 October Jay deposited a copy of the article itself with
the Clerk of the District Court and before Scott had had time to reprint,
Jay confronted him.

To muddy the waters a bit and keep Coxe out of the picture Jay saw to
it that Coxe transferred the copyright of the article to Jay. Going one step
further, so as not to seem the author himself, Jay re-assigned the copyright
to a New York printer, William Van Norden. Van Norden paid the
princely sum of $1 for the right to print as many copies as he wished above
and beyond the fifty that Jay purchased from him. Van Norden also
agreed to sue any infringement of the copyright, although Jay was to
reimburse him for such legal expenses. Finally, he promised to yield the
copyright to Jay or someone else upon demand.19

Scott proved to be surprisingly accommodating, and turned out not
to be the reprint knave that Coxe had made him out to be in his article
for Blackwood's. Within a few days he capitulated to the extent of telling
Jay that he was willing to pay Blackwood $200 for the privilege of
receiving advance sheets and reprinting an authorized version. Jay
apparently was not prepared for such a prompt acquiescence, and re-
sponded by saying that he was not authorized by Blackwood to conclude
an agreement but he would forward Scott's offer to Edinburgh. In the
meantime, however, Scott wanted to get on with the reprinting of the
October number of the magazine which had been suspended by Jay's
sudden intrusion. For the consideration of $20 Jay permitted Scott to go
ahead, but made it clear that there would be another copyrighted article
appearing in November and that he reserved the right to take Scott to
court should negotiations break down. Since letters going by steamship
across the Atlantic took about ten days, and it required several exchanges
of correspondence before details could be worked out, Jay settled on a
temporary accommodation: Jay agreed not to harass Scott for the issues of
October, November and December, if Scott would pay $20 for each of
the three issues, even if the December issue had no American copyrighted
article.20

So far Scott figured that his position remained intact. He had nothing
to lose by being accommodating, and he had bought time by agreeing to
negotiate with Blackwood. There was nothing to be gained by risking a
court injunction which would force him not only to cease publication for
a time but also to pay damages of $1 per printed sheet. Besides, he
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conceived that Jay's position was not all that impregnable. What was to
prevent him simply omitting any copyrighted article from a future issue,
since all he need do to find out which one to leave out was to inspect the
District Court's Registers which were open to the public.

Jay's counter to this was to label Scott's issue a facsimile of the Edinburgh
periodical 'a lame and halting imitation' of what it claimed to be, subject
to 'occasional mutilations'. He further stated that, if need be, Blackwood's
would carry more American articles or even devote a whole issue to
American writers. In other words, the Blackwoods were determined to
put an end to unauthorized reprints whatever it would take.

Scott guessed that Jay was bluffing somewhat but he never knew quite
how much. When he had time to consult his lawyer he presented a more
sophisticated argument as to why Jay's tactics would not work. Had not
Jay overlooked the fact that he had waited too long to deposit a copy of the
article, since the Edinburgh edition had appeared in Britain prior to
21 October? Jay was prepared for this and cited a little-known court
decision which held that an American could have his work printed and
published abroad as long as a copy of the work was deposited with the
District Court before the work appeared in America. Since Jay had
deposited the copy before Scott reprinted the October issue, Jay seemed
to be on firm ground. However, he took no chances with Coxe's next
article for the November issue and had Van Norden's printed copy
ready for deposit prior to its appearance in Edinburgh.21

Besides using veiled threats, Jay kept hammering away at the advan-
tages which Blackwood could offer Scott. The Edinburgh firm would
provide him with advance sheets rather than his waiting for the published
version to reach New York. He could hope to have the American
edition in print more or less simultaneously with the British. He would
have the satisfaction which comes from the enhanced respectability of
being an authorized agent instead of a pirate. The only thing Scott
would have to do was pay Blackwood more than $200 a year.

Scott saw no great advantage in being the exclusive agent for Black-
wood's because no one else in the United States was publishing a facsimile,
and those issues imported from Great Britain were more expensive than
his reprint. Scott's real problem came more from the so-called 'eclectics
such as the Albion and Littell's Living Age. The latter was a particular
threat since it came out weekly, selling for 1 2 ^ as compared with his own
reprint which sold for 25^, and it reprinted the choice articles not only
from Blackwood's but also from other British reviews and magazines.
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This galled Scott, especially as there was nothing which Blackwood or
Jay could do to trap Littell in the way they had cornered him. It was not
worth carrying a number of American copyrighted articles in 'Maga' on
the off-chance that Littell would reprint one of them, and once it was
known how Scott had been foiled, Littell and the others would keep close
track of the District Court registrations.

Scott had one predicament that neither Jay nor Coxe nor Blackwood
could gainsay: he was not making much money from his reprint and
therefore could not make grandiose payments to Blackwood. Coxe and
Jay had predicated much of their reasoning on the large sales and handsome
returns that they supposed Scott would make. In his first article for
Blackwood, Coxe placed the likely circulation of the American reprint
at 10,000 copies. Eventually they had to face up to the sobering fact that
only about 4,250 copies were printed and that no profit accrued until the
first 3,000 were disposed of.

As negotiations progressed, Jay, Coxe and Blackwood became per-
suaded that Scott wanted to come to an honest compromise. His candour
concerning his firm's ledgers and accounts was remarkable. In a letter to
Blackwood he set forth all his printing and binding expenses:22 on the
basis of 3,000 copies it cost him about $335-40 per issue, or about n | 0
per copy. Thus, with an average monthly printing and binding outlay
of $336, his yearly publication costs amounted to $4,032. Adding to this
his fixed costs of rent, salaries, advertising, carriage, etc., at $700, his
expenses totalled $4,732.

As to income, 300 copies of the first 3,000 printed were gifts and
exchange copies given to editors of other journals and newspapers. A
further 100 copies had to be written off as dead stock. Therefore, of the
original 3,000, only 2,600 would bring in revenue from subscriptions.
Complicating the picture further, there were two subscription rates:
$3.00 for those who took only Blackwood's Magazine, and $10.00 for
those who received Blackwood's plus the reprints of four other British
journals. From the first group, Scott derived $5,700 from about 1,900
subscriptions; from the second, $1,400, with 700 subscriptions. Thus,
total gross sales of 2,600 copies amounted to $7,100. When the usual
trade discount of one-third off the subscription price was figured in, it
left a net return on sales of $4,733.34, or about 15^ per copy. This then
was Scott's break-even point, with costs amounting to $4,732, with an
income of $4,733. Consequently, only beyond the first 3,000 copies would
he begin to make a profit. Then, for every copy over 3,000 he had to pay



42 BRITISH PERIODICALS IN AMERICA

for press work, paper, covers and stitching, which he estimated cost
8^0 per copy, leaving a clear profit of only 6jf£ each. As Scott usually
printed 4,250 copies each month, he figured his profit on only the last
1,250. Thus he made slightly over $80 a month or about $1,000 a year.
Of this he was prepared to pay Blackwood a quarter, either in the form of
a royalty on copies sold above 3,000, or outright payment of $250
annually.

Jay suggested that Scott raise subscription rates to $4.00 per annum in
order to increase profits, but Scott doubted that this would work, since
such a rate had been charged prior to 1843 and had only attracted about
2,000 subscribers.2'Jay also recommended that Scott might effect some
saving by importing stereotype plates from Edinburgh rather than setting
type in New York. Scott was perfectly willing to consider this alternative
but pointed out that it would necessitate not only an extra set of plates
but also paying duty and freight from Edinburgh to New York. Import-
ing the finished copies from Britain might cut costs but Scott questioned
whether Blackwood could supply them cheaply enough to compete in
the American market. Furthermore, as Scott took special pride in the
quality of his reprint as well as the paper he used, he wondered if
Blackwood wouldn't be forced into using inferior paper in order to bring
down the price.

In addition to everything else there was a tariff on imported books and
journals to be reckoned with. Works which had already been reprinted
in the United States were subject to a duty of 20 per cent. As far as
Blackwood's Magazine was concerned, if no one else reprinted before Scott
imported it, the duty was 10 per cent of the trade or wholesale price on
each copy. To Blackwood's trade price in Britain of 2s. per copy had to
be added the import duty of 5^ plus the cost of printing extra copies in
Edinburgh and shipping them to New York. Scott's trade price was only
1 6 ^ or Sd. and consequently it seemed obvious to him that resetting type
in New York was the better course.24

Admittedly disappointed by the realization that Scott's profits were
modest and that there would be no great windfall, the Edinburgh pub-
lishers nevertheless instructed Jay to secure the best agreement he could,
and for this purpose issued him with a Power of Attorney.

For a brief moment Blackwood wondered whether Scott might be
playing him false because of a difference in the way each calculated
composing costs. Jay was asked to clarify Scott's estimates which had been
based on a rate of 40^ per thousand 'ems' (i.e. the space taken up by the
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letter m'), because a journeyman printer in Britain who was familiar
with the New York scale of composing charges claimed that the usual
charge was from 10 to 14^ per thousand, depending on whether the text
was handwritten or printed. The explanation was that American com-
positors based their charges on 'ems' whereas the British did so on 'ens',
the latter obviously using less space. Furthermore journeyman printers
in New York received only 25^ per thousand 'ems' whereas master
printers got 4O0.25

Jay verified these charges by comparing them with those of Wiley &
Putnam, and being satisfied negotiated a formal agreement with Scott
which was duly signed on 30 December 1847. The two main points
concerned the payment which Scott would make to Blackwood and the
duration of the agreement. Blackwood, counselled by Coxe, wanted a
one-year contract only, so that some other arrangement could be made if
circumstances proved disadvantageous. Scott, on the other hand, wanted
from three to six years so that he had some long-term assurance to continue
his reprint. They compromised at two years, 1848 and 1849, with pro-
vision for either termination or renewal. Scott agreed to make an annual
payment of $300, and Jay, on behalf of the Blackwoods, promised not to
prosecute Scott for any violation of American copyrighted articles during
the course of the agreement.26

Gradually it became known throughout the trade that Scott had ceased
his pirating and become legitimate. Coxe outlined the way it came about
in his facetious article on 'American Copyright' for the November number
of Blackwood's. However, it became official in an announcement by
Blackwood in the January 1848 issue, which Scott confirmed by inserting
a special announcement into his reprint for that month. Scott related
that he would be turning over a portion of his profits to the Edinburgh
firm in return for early sheets, and asked other 'republishers' to refrain
henceforth from printing articles from Blackwood's. 'This is a courtesy
which has generally been observed by the trade when the foreign author
of a book is known to have an interest in its republication, and we trust
that it will not be overlooked in the case of a periodical republished under
similar circumstances.'2?

For a time it looked as though Scott might not be pirated by others in
America, and so in March 1848 he suggested to Jay that he would not
copyright American articles for the time being, as this tended to provoke
opposition from the other reprinters. 'We now appeal to their sense of
justice and to the usages of the trade, and we have reason to believe that
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the appeal is having its effect in the proper quarters.' However, by the
beginning of May it became clear that Littell was prepared to help him-
self to whatever he wanted o£Blackwood's - the age-old story of honour
among thieves until it suits them otherwise - and Scott could do nothing
about it.28

In the months and years to come Scott continued reprinting an author-
ized edition of'Maga', paying Blackwood $300 a year. When the initial
two-year agreement came to an end, another was negotiated but with
no cut-off point and each reserved the right to cancel.29 Once an opening
wedge had been made by Coxe, Jay and Blackwood, other publishers of
British periodicals sought similar arrangements with Scott. The first to
act was John Chapman of London.

Besides being publisher of the Westminster Review, Chapman was a
major importer and publisher of American books. He was thus naturally
in close touch with the American literary scene. In 1851 he decided to
authorize a reprint of the Review in America, although Jay cautioned him
"not to anticipate from this source any but the most trifling income'.'0

Jay based this warning in part on the relatively small number of subscribers
to reprints of British periodicals, and pointed out that Scott's sales had
declined in recent years: 'in consequence of the fatal rivalry of eclectic
magazines, such as Harper's and the International, professing to give
choice selections from all the British miscellanies and quarterlies and in
addition a current history of the times, political, literary and scientific in
both hemispheres.' Apparently such eclectics were 'preferred by numerous
readers to any single reprint of a foreign review'. Harper's Monthly
Magazine, although only about a year old, was said to be printing over
10,000 copies, and Jay knew that the Westminster could not hope for
more than several thousand subscribers. If, under these circumstances,
Chapman still wanted Jay to instigate formal negotiations with Scott to
produce an American reprint, Jay agreed to proceed.3 *

Meanwhile, Chapman seems to have tried the same tactic on Scott as
Blackwood had done: find an American contributor who was willing to
write for the Westminster and thus secure a copyright in America. He
thus proceeded to instruct Jay to register such articles and he agreed to
send copies of the Review printed in London for sale in the United
States. The first article appeared in January 1852 and dealt with American
literature.

Before Jay could conclude an arrangement between Chapman and
Scott the situation was further complicated by the Eclectic Magazine
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reprinting one of the supposed copyright articles from the Westminster.
A warning notice had not been inserted, and so Jay was inclined not to
confront the Eclectic but instead hasten negotiations with Scott; his
reasoning being that once Scott was known to be the authorized reprinter,
at least some of the other journals would respect his claim.

By mid-March Jay was able to announce that all was well. Scott agreed
to pay Chapman $100 for each quarterly issue of the Westminster, which
amounted to more than Scott paid Blackwood. There was no indication
why this was the case, but it may have been because the quarterly issues
of the Westminster contained fewer aggregate pages than the monthly
issues of Blackwood's, making Scott's printing costs lower.32

By 1853 John Jay was less active as an intermediary between Scott and
the British publishers, and his place was gradually filled by Henry Stevens
of Vermont. Since the late 1840s, Stevens had established himself in
London as an importer and exporter of books. Most of the leading Ameri-
can book collectors and librarians were his customers. Thus it was not
surprising that he included among his shipments to the United States
copies of the latest British periodicals.

For a time Leonard Scott and Henry Stevens seemed to be working at
cross purposes. By the autumn of 1853, however, Stevens had managed
to negotiate an arrangement which seemed satisfactory to all parties.33

To Scott he explained the details concerning not only Blackwood'sand the
Westminster but also the Quarterly Review, the Edinburgh Review, and the
North British Review.

The publishers of the jive periodicals, which you reprint, have all at last, I
believe, concluded to accept your proposition for continuing the reprints, and I
doubt not that all of them except Mr. Murray and Messrs. Longman have
written you in accordance.

Your proposition was to give each of the publishers $300 a year for early
sheets and the permission to reprint, etc. and also to give me $500 a year. This
matter involves an entirely new arrangement between the publishers and myself,
yet after weighing everything I have concluded to accept your offer. . . .

I am authorized by Murray and Longman to inform you that they will
supply you through me with early sheets to be sent by post.

Stevens concluded by lamenting the fact that Murray and Longman still
insisted that he take one hundred copies of their London editions and
export them to America. Nevertheless, he was sure that these copies of
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the Quarterly Review and the Edinburgh Review would not interfere with
Scott's cheaper reprints.

Thus, by the beginning of 1854 Leonard Scott was the authorized'
reprinter of the five major British periodicals. The transition from
piracy to respectability had taken only six years, and no one in America
was in a position to dispute his pre-eminence.

Ever since Scott's co-operation with Blackwood was publicly avowed
in January 1848, the name of John Jay was linked with the proceedings
as Blackwood's attorney. Anyone wishing to know more about this
arrangement or to be put in touch with the Blackwoods went through
Jay. Always in the background, however, was the shadowy figure of
the man who started the whole thing by writing articles for 'Maga' -
Arthur Cleveland Coxe. Not even Scott was allowed to know his
identity. Coxe insisted on this, and yet his attitude to the whole affair
and his involvement in it changed substantially as time went on. As Jay
became more emotionally committed to the enterprise as well as being its
public spokesman, Coxe withdrew increasingly into his rectory and parish
for reasons which perhaps were very much bound up in his motives for
launching the experiment.

Coxe had literary talents and wanted to demonstrate them, if not to the
public at large then at least to his intimate friends. He had an inordinate
fondness and respect for 'Maga' dating back to his adolescence, and shared
the religious and political conservatism of the Blackwoods. It undoubtedly
appealed to him to link his pen, if not his name, to the journal. At first all
went well, as his articles were accepted and paid for by Blackwood, and he
had the satisfaction of knowing he had outwitted one of the leading
literary pirates. He thought it enormously amusing that an American
reprinter could be trapped in the pages of the Magazine by means of the
very articles that the offending New York publisher himself printed! But
Scott turned out to be too co-operative and too forthright; the potential
loser by the arrangement with Blackwoods. It didn't take long for Coxe
to feel pangs of conscience for the outlandish caricature that he had drawn
of Scott in the pages of Blackwood's. To put things right became a dilemma:
he could not apologize directly to Scott because that would give away his
identity. Perhaps he could write something for the Magazine which
would inform the readers of the honourable way in which Scott nego-
tiated for the authorized reprint. Months dragged on and he grew ever
weary of the task of an official if veiled apology. In April 1848 it was still a
'duty'; by August, 'I hate that Godfrey business so heartily that I don't
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dare finish my letter though I could do it in a few hours.' ** Apparently he
never did.

Other things troubled Coxe besides a guilty conscience. He found he
just didn't have the time to be an unofficial American contributor to
Blackivood's though the Edinburgh firm seemed quite prepared to publish
his articles. His parochial duties were many; he was busy raising a family;
and the glamour began to pale. After the two articles on copyright in
October and November 1847, he published five others between March
1848 and May 1849, but thereafter did not appear in 'Maga'.

Long before he wrote his last article other sources of irritation arose.
He began to realize that he might have to share the honours with other
American authors who wished to appear in the distinguished pages of the
Edinburgh monthly. As early as November 1847, well before a final
agreement was worked out between Blackwood and Scott, this happened.
Coxe wrote to Jay:

On thinking over Bristed's offer of a contribution, I think you had better decline
the responsibility of introducing him, or anybody else as a contributor. I
don't want to appear as if connected with a clique, or with any other writer at
all; and it is much for our dignity and our pleasure too, to let no one into our
affairs at all. There will be a great rush for Maga's favour; and let them
that desire it succeed.

Jay, however, felt obliged to transmit Bristed's article to Blackwood
since he was the publisher's agent. Rather than providing a standard
letter of introduction he merely forwarded Bristed's article to Blackwood
without explanation. Unwittingly he also enclosed a letter from Coxe in
the same parcel and since the Bristed article was anonymous, it was
assumed to have been written by Coxe. The article dealt with American
periodical literature and appeared in January 1848. Coxe received proof
sheets and later payment, Blackwood thinking it was his. To Jay he
wrote: 'Do pray undeceive them and get them to keep him [Bristed] out,
in future', and characterized the article as 'a poor, shabby thing'.

Coxe and Jay gradually came to consider their partnership a closed cor-
poration, and warned Blackwood against indiscriminately accepting articles
by Americans. In all likelihood Blackwood probably would not have taken
the Bristed article had he known, as he was anxious to be highly selective.

Your advice to be on our guard against a deluge of Yankee contributions is
excellent. We are fully alive of the possibility of a storm ofMSS. from the
States. We always pay particular attention to keeping the general tone of
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the Magazine uniform, and it was the complete Buchanan spirit in which you
wrote, that first satisfied us that you would make an excellent contributor.

In March 1848 Coxe advised Jay,

/ hope, if you agree with me, that you will tell him [Blackwood], you are
adverse to having any new contributor at present: and that every additional
American contributor will detract so much from the charm ofMaga, in American
eyes. That is my conviction .. .the fewer the better; and none should come in
but men with whom we would like to associate as friends.

Coxe harped on this theme of exclusiveness relentlessly. He hesitated to
see Blackwood take on too many American contributors; personally he
intended to write only occasionally, but he feared 'Maga' might lose its
distinctive 'charm' and 'its preeminently British character', 'It is on this
account, that I always write with an assumed John Bullism.' He could
think of only two or three American writers, 'the Danas, for instance',
and Charles Fenno Hoffman who could 'naturally fall into the "Buchanan"
tone and style of light writing and thinking'.

A little later a slightly political note crept into his argument. America
needed a magazine like Blackwood's. 'I want the other [the conservative] side
to get fairly before our Yankee public, through this means. All the
nonsense about "Egalite - liberte" will come to nothing; and thinking
men will settle down upon the views and principles of Burke, as they will
now be expressed and expounded in Maga.'

During the course of 1848 and the immediate years thereafter, Jay
found himself in the position of having to function as Blackwood's agent
and therefore obliged to transmit those articles placed in his keeping.
These only amounted to a few, and of course it was always up to Black-
wood to decide whether or not to publish them.

In view of Coxe's concern that American writers did not 'deluge' Black-
wood with contributions, it is particularly ironic to come across a letter
from Blackwood to Jay in May 1852 asking whether Coxe might be
prevailed upon to write for 'Maga' again as so few manuscripts had been
forthcoming from America. Two years later, during the summer of 1854,
Blackwood asked Jay to secure an article by an American on the Crimean
War. Jay asked several authors, but without success; few men in New
York, he observed ruefully, had the leisure to write. His implication was
clear: America had not bothered to cultivate her men of letters and had
not made any effort to provide them with international copyright
protection, without which few could make a living from writing.35



Chapter III

COPYRIGHT IN AND OUT OF
CONGRESS, 1815-42

In the years immediately following the Napoleonic Wars, the issue of
international copyright was of little concern to America. She imported
most of her general literature from England at a time when comparatively
few books were published at home. By the mid-1820s the situation had
changed considerably. The writings of Porter, Edgeworth, Scott and
Byron had become extremely popular and were the subject of many an
American reprint. An increase in the tariff on imported books had also
encouraged the American manufacture of books. Carey & Lea of Philadel-
phia dominated the reprint market; a pre-eminence they were not to
relinquish to Harper & Bros of New York until the mid-i83Os.

Occasionally during the 1820s some slight interest in international
copyright was manifested. James Fenimore Cooper, one of the few
American authors to make an impression on the British reading public,
quite naturally showed some sympathy for the cause. In 1826 he raised the
question with his London publisher, John Miller:1

We are about to alter our [copyright] law and I hope to make it more liberal to
Foreigners - Verplanck (the author) is in Congress, and chairman of the Com-
mittee-he is a friend, and indeed, connexion of mine, and has written me on the
subject - As I shall go to Washington in a few days I hope to be in time to
throw in a hint to that effect - There are some strong Literary Men in both
Houses at present, and as the President [John Quincy Adams] is a good deal of
a Scholar, I am in hopes of a more liberal policy; than heretofore will
prevail.

Cooper's interest in international copyright was certainly not typical.

CAP
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If Americans thought of the topic at all they were concerned with pro-
tecting domestic copyright and not the rights of foreigners. As a country,
nineteenth-century America was akin to a present-day underdeveloped
nation which recognizes its dependence on those more commercially and
technologically advanced, and desires the fruits of civilization in the
cheapest and most convenient ways. Reprinting English literature seemed
easy and inexpensive, and so America borrowed voraciously.

Some Americans took an interest in improving the terms of domestic
copyright as an incentive to native authors. Both the Federal Government
and the States had shown an early willingness in this direction. As far
back as the 1780s, prior to the adoption of the Constitution, several
States had their own copyright laws or conferred copyright on the works
of specific authors. The Constitution itself embodied a general provision
for the encouragement of literature and science, and in 1790 specific
federal legislation was passed establishing literary copyright throughout
the nation. Citizens and residents of the United States only were guaranteed
protection for fourteen years, with the option of a further fourteen years
if the author was still living. In the latter 1820s, there was some wish to
extend the term of copyright and to allow the heirs of a deceased author
to renew the protection.2 On 3 February 1831 'An Act to Amend the
Several Acts Respecting Copyright' was signed. The normal term was
extended from fourteen to twenty-eight years, again with the option of
renewal for an additional fourteen. If an author died, his widow or
children could apply for the extension. For the first time musical compo-
sitions were covered by copyright legislation. But not a word on inter-
national copyright. In fact, foreign authors were explicitly barred from
protection, which in essence safeguarded reprints.

The details concerning the passage of the Act of 1831 indicate what sort
of battle was ahead for the advocates of international copyright. Among
the American literati, Guilian C. Verplanck was best placed to promote
copyright legislation. Elected to the House of Representatives in 1824, he
was, as Cooper noted, Chairman of a committee considering the subject.
He later summarized his role in the affair at a banquet honouring him for
his stewardship of the successful bill.3

My only merit is that of having almost four years ago during the first session of
the 20th Congress [1827-8], called public attention to this subject of having with
some industry collected the requisite information from those who had practically
experienced the difficulties and imperfections of the laws then in force, and of
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having framed and introduced a bill for the purpose of correcting those evils.
. . . Although, therefore, the hill I prepared received the approbation of some of
the most distinguished Senators and Representatives, of both political parties,
I found it utterly impossible during the whole of that Congress to act upon the
bill, or even to draw the attention of any large portion of either house to the
measure. [During the next session of Congress] the Judiciary Committee
of the House of Representatives, at an early period, consented to adopt my bill
of the last year, and, with some useful modifications, introduced it as their own.
In doing this, they not only gave to it the great weight of their unanimous
sanction, but also added to its support the very ardent and able assistance
of the member of their body [Judiciary Committee] who reported the bill, Mr
Ellsworth, of Connecticut.

Verplanck did well to give some of the credit to William W. Ellsworth
(1791-1868). He had been a practising lawyer in Hartford, Connecticut,
and then a teacher of law at Trinity College. Elected to the House of
Representatives in 1828, he was to supersede Verplanck as the member of
the Judiciary Committee most dedicated to promoting the cause of dom-
estic copyright. Ellsworth came by his interest, one might even say vested
interest, quite naturally since he was married to the eldest daughter of
Noah Webster, the patriarch of American school books and dictionaries.
As long ago as 1783-5 her father had trudged from one state legislature
to another seeking copyright protection for his spelling books. When the
1831 law was passed Noah gave his son-in-law most of the credit, and in
this case parental pride was not misplaced, for Ellsworth seems to have
been one of the most conscientious supporters of the bill.

Webster himself contributed much to the effort. He prodded Congress
from time to time and devoted about ten weeks of 1830-1 to supervising
the measure personally in Washington. Once the bill passed both Houses
of Congress and was waiting the President's signature, he wrote,

This law will add much to the value of my [literary] property.... My presence
here has, I believe, been very useful and perhaps necessary to the accomplish-
ment of the object. Few members of Congress feel much interest in such a law,
and it was necessary that something extra should occur to awaken their attention
to the subject. When I came here I found the members of both houses coming to
me and saying they had learned in my books, they were glad to see me,
and ready to do me any kindness in their power. They all seemed to think,
also, that my great labors deserved some uncommon reward. Indeed, I know of
nothing that has given me more pleasure in my journeys, the last summer and
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this winter, than the respect and kindness manifested towards me in consequence
of the use of my books. It convinces me that my fellow citizens consider me as
their benefactor and the benefactor of my country.

And elsewhere he noted,*

In my journeys to effect this object, and in my long attendance in Washington,

I expended nearly a year of time. Of my expenses in money I have no account.

From his description several things emerge. Members of Congress
were generally indifferent to copyright, and it took something 'extra', in
Webster's word, to goad them into legislative action. It was convenient
to have men like Verplanck and Ellsworth placed on key committees,
but even more important was their willingness to devote much time and
trouble to the measure. A distinguished author like Webster being present
in Washington fostered good public relations. On the other hand, the
Act succeeded partly because it avoided high controversial issues such as
protection for foreign authors.

In the 1820s there was still confusion over the rights of foreign authors,
but by the mid-i 830s the policy was clear. In 1826 Cooper wrote to Carey &
Lea, his American publishers, describing his recent conversation with Sir
Walter Scott.*

/ was of opinion that by proper assignments and with sufficient care in pub-
lishing, copyrights might be obtained by an English subject for the same work
both in England and the United States. -1 fell into the error by my recollections
of an examination which I had once made with a view to ascertaining what
privileges an American might enjoy, in a similar situation-1 still think that he[a
foreign author] is permitted to control the sale of his works in the two countries,
but I regret to see that a narrow, and as I conceive an impolitic jealousy, has
confined the rights to works which are written by Citizens in our statute on the
subject.

American authors may have been confused, but any American publisher
could have told Cooper that foreign authors had no rights in America.
The best they could hope for was an occasional honorarium for advance
sheets. Carey & Lea were apparently the first to make a systematic effort
in this direction. In the 1820s they paid their London agent, John Miller,
to forward the novels of Sir Walter Scott to them as soon as they were
published. However, due to the vagaries of trans-Atlantic sailing, it was
feared that some other American publisher would receive copies before
Miller's found their way to Carey & Lea, so the Philadelphia firm decided
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to go straight to the source of supply, the Edinburgh publisher, and
contracted to receive the sheets in instalments as they were printed, not
waiting for the complete volume before setting type.6

During the last decade of his life Scott or his publishers generally
received some sort of payment from Carey & Lea for advance sheets. The
amounts paid varied from as little as $250 for Canongate to $1,475 for the
Life of Napoleon, the usual reimbursement for a three-volume novel being
$375 or ^75- In due course this arrangement proved valuable to the
Philadelphia firm because other American reprinters abandoned the
competition for Scott's writings and purchased complete copies from
Carey & Lea at wholesale prices. For example, Carey & Lea reprinted
5,750 copies of Ann ofGeierstein in 1829, of which they kept only 3,250
for their own customers. Another 1,250, on cheaper paper and without
title pages, went to Harper & Bros, and a further thousand to J. Crissy of
New York. These firms subsequently inserted their own title pages and
imprints before distributing them to their own customers. So although
Scott's income from the sale of advance sheets was modest, it is certainly
inaccurate to say, as the Knickerbocker did in 1835, that 'Walter Scott never
received a cent on the sale of his works in America'.7

At about the time Scott died, Edward Lytton Bulwer began receiving
similar payments from Harper & Bros of New York. This culminated in
a formal written agreement dated 7 April 1835.8

Memorandum of Agreement between Edward Lytton Bulwer Esq of London,
and Harper & Brothers, publishers, of New York. Mr Bulwer agrees to forward
to Harper & Brothers early copies in sheets, as they come from the press in London
of all works hereafter to be written and published by him, so as to ensure to
them possession of the said copies, a sufficient time before the works can be
received by any other person in America, to enable them to reprint for publication
in that country. And Harper & Brothers in consideration thereof, agree to pay
for the said copies at the rate of Fifty pounds sterling per volume, to be remitted
by Bill of Exchange or otherwise, on the receipt of the first sheets forwarded by
Mr Bulwer.

Since Bulwer's novels usually consisted of three volumes he received ^150
for each new work of fiction with lesser amounts for short stories, poetry,
or plays.

The first work to come under the provisions of this Agreement was
the historical novel, Rienzi. Published at the end of 1835, it sold well in
America and Bulwer received his ^150. The Harpers pointed out,
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however, that something had gone wrong with the transmission of the
early sheets resulting in the Philadelphia firm of Carey & Hart procuring a
copy of the book before all the sheets from Bulwer had reached the
Harpers.9 This was not the first time that Bulwer had been urged to take
more adequate precautions. Since English copyright could be secured
only if a work was first published in Britain, Harpers often had to hold
back their reprint in order not to anticipate the date of publication in
England. But as soon as the English edition was out, Harpers rushed into
print before any other American publisher. The same communique which
reprimanded Bulwer for allowing a competitor to reprint Rienzi also
presented another awkward problem. In an attempt to impress Bulwer
with their strong position among American publishers, Harpers warned
him not to accept offers from competitors.10

We have invested a large amount of capital in your productions, having
stereotyped them all - an unusual measure by the way - and given assurances,
both publicly and privately, to our customers in all parts of the United
States, that they should be supplied by us with uniform editions of all you might
write hereafter. For our own interest, as well as to redeem this pledge, we should
be under the necessity of reprinting them upon the publisher to whom you might
give the preference; and as delay would necessarily subject us to the risk of loss,
by suffering the market to be stocked before we could appear in it with our
editions, we should, of course, put in requisition all our means of competition;
from the magnitude of our disposable force, we could throw before the public
one of your novels in twenty four hours after obtaining a copy - which no other
house in the U.S. could do - and even then sell it cheaper than any other,
getting it up in the same form. Add to this the fact that the booksellers who have
hitherto been supplied by us, would give our Editions the preference, and we
think that no responsible publisher would feel willing a second time to pay a
higher sum than we could afford, for a priority which would be little more than
nominal. We have always made it a rule not to pursue any course that must
prove injurious to another publisher, unless driven to it by aggression, but in
this case we should have no alternative. We have too much already invested,
and you will perceive at once how important it is for us that booksellers who
have been for years dependent on our press for suppliers of a popular series,
should still be able to obtain them from us.

Not unnaturally, Bulwer took offence at what he considered an implied
threat. In the heated exchange that followed Harpers reiterated their
position."
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Nothing could be farther from our intentions than presenting to you anything
that even savoured of a threat; neither our respect for you nor our judgment
would permit us to think of adopting such a course. We presented that postscript
to you, merely as a plain and candid statement of facts, serving to show, first
how much we feel and acknowledge it to be for our interest to continue the
publication of your works; for although we have said, and truly, that we could
prevent the priority from being any great advantage to any other publisher; we
have not said, and do not say, that we should not be the losers by the operation.
Our only motive for doing it would be the imperious necessity of keeping our
editions complete, for the sake of continuing to sell those which we have already
incurred the expense of stereotyping, and of maintaining our connection
with the booksellers who now look to us for supplies. Secondly that it was
likely to be quite as advantageous, to say the least, to you, to have your works
republished by us as by any other, inasmuch as our interests are identified with
yours to a certain extent, and therefore yours would be studied by us with a
vigilance proportioned to that we should bestow upon our own. And lastly we
designed, with the best intention in the world, to furnish you a criterion by which
you might judge whether it would be any respectable and responsible publisher in
this country who would interfere between you and us, knowing as they all do,
how much capital we have invested in your works, how much it would be in
our power and how strongly interest would urge us to diminish or prevent the
injury we should sustain from a transfer of them from us. We know perfectly
well that there are publishers, who, having nothing to lose would be willing to
incur any risk - agree to any terms - make any promises. But we also know that
there would be but small advantage to you in having the promise of higher
terms from men whose performance would depend upon the issue; who
wouldremit if they made money by the publication, but fail to remit if, from any
cause, it should not prove equal to their expectations.

This warning was not without substance, for in the spring of 1836
Nahum Capen, one of the partners in the Boston firm of Marsh, Capen &
Lyon, was in London and sought out Bulwer with just this purpose in
mind. By way of vouching for his firm's reliability, Capen asked the
representative of another American publisher, William H. Appleton, to
write to Bulwer. Appleton gave assurances that Capen's firm was one of
the oldest and most respected in America and that they would honour
any agreement. Bulwer was somewhat receptive to Capen's overtures.
Although he had an agreement with Harpers, he was always seeking higher
remuneration because he felt that the Harpers undervalued his writings.
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A new proposal to reprint his forthcoming works in America pleased
and flattered him. Furthermore, a confusion among the Harper Brothers
led to their rejecting one of Bulwer's new plays.12 Although the details
are vague, it seems that James Harper personally turned it down when
passing through London on his way back to New York from Italy. This
presumably occurred in late February or early March 1836, about the
same time that Capen approached Bulwer. Six months later the Harpers
apologized but the damage was done. Had Bulwer directed the volume
to the New York office rather than submitting it to James Harper person-
ally, it would have been published in accordance with the terms of the
agreement.13

By August 1836 a draft of a contract between Bulwer and Marsh & Co.
was drawn up. Although no specific remuneration was mentioned,
Bulwer probably would have received as much if not more than he did
from the Harpers. Capen, who by this time had returned to the United
States, insisted that distinct safeguards be taken in the transmission of
advance sheets: the London printers were to enforce strict security regu-
lations so that no unauthorized person would obtain them; duplicates
should be sent from London and Liverpool; publication in London had to
be postponed for at least twenty to thirty days in order to give enough time
for the advance sheets to reach America. In a letter accompanying the
draft contract, Capen alluded to some correspondence between Bulwer
and the Harpers which might be injurious to Harpers if the contents
were known. Capen seemed to suggest that Bulwer publish them if
Harpers tried to intimidate him for having had dealings with Capen. The
letters referred to may well have been those in which the Harpers told
Bulwer that they would brook no resistance in the American reprint
market.

Three months later Capen temporarily suspended negotiations with
Bulwer as there was no legal way to prevent the Harpers from interfering
with Marsh & Co.s reprints, and he had decided that the best tactic would
be to lend support to the proposed Anglo-American copyright agree-
ment. 'Perhaps it would be quite as well for your interest not to take your
books from the Messrs. Harpers until Congress shall have decided on the
new bill.'14

By this time things were even further complicated by Bulwer's London
publishers, Saunders & Otley, opening a branch office in New York. If
they had succeeded in this endeavour they would have been able to pay
Bulwer more than either Harper & Bros or Marsh & Co.
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To appreciate Bulwer's predicament fully one must realize the events
which led Saunders & Otley to attempt the New York venture. The idea
seems to have originated with the American author and publicist,
Nathaniel Parker Willis. ̂  During the mid-i83os he spent a good deal of
time in Britain sending home newspaper dispatches describing whom he
met and what he saw. He also arranged to publish several of his own
volumes with Saunders & Otley.16 This liaison provided Willis with a
natural and convenient opportunity to discuss Anglo-American literary
relations with his London publishers. He urged them to establish a branch
office in New York, in part in order to shame the Americans into acknow-
ledging the legitimate rights of British authors and publishers. Accordingly
Simon Saunders, the senior partner, persuaded his son Frederick to manage
such an office. Frederick later recalled,

I had but little time for preparation and, after a hurried farewell to wife, child
and home circle at 16 Argyle Street, I, accompanied by my father, soon reached
Portsmouth and saw the packet ship, the 'Montreal'; Capt. Champlain, was
to carry me across the broad Atlantic. After parting with my father, I found myself
for the first time in my life on the deck of an ocean-going ship; I know a feeling
of utter loneliness came over me.

After thirty-nine days at sea he reached New York on 14 May 1836 and
relates how he would have preferred to take things slowly and size up the
New York book trade,1 ?

but I was compelled to follow instructions of the London house and commenced
my business agency by opening an office in Ann Street near William Street,
where I had my operations arranged for the publishing of my father's London
publications simultaneously with him in London. This was a work of no easy
accomplishment however, for it took too long to correspond on the subject.

Saunders was frustrated by the problems arising from distance, but he
always felt that the chief obstacle to success came from the 'opposition of
some unscrupulous publishers'.

A good start was made with the agency; but soon trouble began; for the N.Y.
publishing firm of Harper & Bros got hold of proof sheets of our books; our
own pressmen having been tampered with; and published books that were the
property of Saunders & Otley, several days sooner than we could get them out
ourselves. This action of the N.Y. firm was widely announced with placards
proclaiming 'great American enterprise'.
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His only recourse, he felt, was to appeal to the American conscience
through the public press.

Mr William Cullen Bryant kindly gave me free access to the columns of the
'Evening Post' and that afforded me an excellent opportunity for urging upon
the public the Equity of our claims in seeking simply the protection of our
personal property.

But even this aroused a spate of letters to the editor criticizing the inter-
loping London firm and its attempted invasion of the American book
trade. Saunders sometimes stood next to the compositor of the Evening
Post and dictated his replies to such letters so that his rejoinders would
appear alongside the incoming letters.

Among the works which Saunders & Otley brought out during the
summer of 1836 were the Memoirs of Prince Lucien Bonaparte, two plays
by Bulwer - Cromwell and the Duchess de la Valliere - Hazlitt's Literary
Remains, Memorials of Mrs Hemans by Chorley, and Madrid in 1835: a
guidebook. Unfortunately the Harpers were in direct competition over
Bulwer's plays and Bonaparte's memoirs. In an attempt to buttress his
moral claim to the Bonaparte work, Saunders published a letter in the
Evening Post from the author stating that Saunders & Otley were his only
authorized agents. An anonymous parody of this appeared soon thereafter.l8

PROCLAMATION TO THE WORLD- The Americans are a ridiculous
people, and their Government is a ridiculous government; both which facts are
abundantly proved by the absurd laws made by that government, excluding
foreigners from the advantage of copyright in books, charts, etc., and the perti-
nacity of the people in availing themselves of the benefits thus reserved and
secured to them, especially in the matter of getting books at fifty cents a copy,
for which, but for those laws, they would have to pay two dollars and fifty
cents, and as much more as the London publisher could squeeze out of them. The
American publishers are ridiculous too, in preferring the system of large sales
and small prices, to that of small sales and high prices, so wisely and properly
followed in Europe, and especially in London. - It must be evident that nothing
can be more preposterous than the notion entertained by the American people,
government and publishers, namely that the interests of the American people
should be consulted in preference to that of the foreign author and publisher.
Clearly it is better that these last should get a few thousand dollars more by the
sale of a book than that the ridiculous Americans should be able to buy it for a
fifth of the price that they would have to pay, if it were not for the absurd Laws



COPYRIGHT IN AND OUT OF CONGRESS, 1 8 1 5 - 4 2 59

aforesaid. These barbarians of the western world are getting knowledge at little
cost, and the system must be amended.

Therefore, Pope Joan, Prince Cunningo, of the Pope's bedchamber, and
the Hon. Lady Dorothy Dawdling, authoress of 'Flirtation and Philosophy',
being of a high distinction in rank and literature, and having very important
secrets to communicate, but determined that the Western barbarians shall not
have them without paying handsomely, hereby declare that they have appointed
Messrs Pica and Blackletter, of London, to be the publishers of their 'Memoirs'
and other invaluable productions in England, France, Kamschatka, the land of
the Hottentots, all the rest of the universe, and that anywhere and everywhere,
they, the said Messrs P. and B. are the only authorized publishers of the
same. And the deuce is in it if the Americans get cheap books much longer.

J. POPE OF ROME,
D. DAWDLING, A.O.F.A.F. ETC.,

I. PRINCE DE CUNNINGO.

Theodore Foster, the periodical reprinter, also harassed Frederick
Saunders. A new work about London entitled The Great Metropolis was
published by Saunders & Otley in New York for the very low price of
$1.25. Foster reprinted the work in a 50^ edition, adding some notes
especially directed towards the American reader. In a letter of 31 January
1837 to the Evening Post, Foster reminded readers that the passage of an
Anglo-American copyright agreement would preclude such an inex-
pensive reprint and that they would be forced to pay much more for
their reading.

Bulwer became the pivot around which all of these recriminations
revolved. As Harpers began to receive advance sheets of his next work,
Athens: Its Rise and Fall, they reacted predictably.19

Your favour of the 2jth of July has been received. In reply, we beg leave to
inform you, that only ninety-four pages of the copy of 'Athens' have as yet
arrived - And we are at a loss to know (not having been informed) of how
many volumes the work will consist. This, of itself, would be a sufficient
reason for not making the payment in advance. But, in the present instance,
there are other reasons why we prefer delaying to remit. You are probably
aware that your publishers in London have established a branch House in this
city. Its agent has claimed it as his right, and has announced it as his intention, to
republish exclusively in this country the works published by the House in
London. We can recognise no such right. But we are threatened, by Mr Saunders,
in case we do not respect his claims - {which we shall certainly feel ourselves
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under no obligations to do) - that, among other works, he will reprint upon us
your 'Athens' - We expect him to do so. But if we pay for the work, we wish to be
put in possession of the first copy that arrives in the country. This, you will
recollect, was the main condition of our agreement. We were to receive the copy
'a sufficient time before the work could be received by any other person in
America to enable them to reprint for republication. With Mr Sounders'
facilities for obtaining an early copy, and thus executing his threat we trust that
you will not consider us unreasonable in wishing to receive the work in
the manner and time specified, before we render the consideration therefor.

Thus Bulwer had three options which, on the face of it, were mutually
exclusive. He could continue with the Harper arrangement; accept a new
one from Marsh, Capen & Lyon; or work through his London publishers,
Saunders & Otley. Quite understandably, he was reluctant to sever his
connection with the Harpers before knowing whether either of the other
two alternatives would succeed. His only hope was to temporize and
await a clarification of events.

By the autumn of 1836 it was becoming increasingly apparent that
Saunders & Otley would have to abandon their agency in New York if
an international copyright law was not soon forthcoming. With the
accumulation of gloomy reports from Frederick Saunders, the London
firm did what it could to enlist the help of its prominent authors like
Harriet Martineau. She agreed to ask a number of distinguished British
writers to sign two formal petitions which would be submitted to the
American Congress - one to the Senate and the second to the House of
Representatives.

In a letter to Henry Brougham she related,

I never met with an American (not a bookseller) who did not agree with me on
this subject. Mr Webster and Col Preston moved for a copyright law in the
Senate the winter I was at Washington \i83^-6\. They only want to be backed
by the English authors. Messrs Saunders & Otley set up a house in New York
a few months ago. They have been stoutly fighting our battle but such aggressions
are made upon their property that they must give up unless the desired law
can be obtained.

She then went on to explain that Saunders & Otley hoped to have his
name at the head of the list along with that of Maria Edgeworth and
William Wordsworth. She argued that the signatories to the petition
would form a glittering array and added 'I rather think both Houses
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[of Congress] will fall on their knees on the receipt of our petition'. This
was on 5 November, and when Brougham failed to respond Miss
Martineau urged him on.

We are disposed to persevere, - but have changed our petition to an address.
This removes the objection about us who are not legislators. I am afraid it will
not remove yours but we can but try. I believe this mode will succeed. If it does
not, the other remains - by the one you propose, we could not have the law for
a year and a half: whereas, the excitement in America is now great, and favour-
able to our object; and the publishing house there [Saunders & Otley] must
be sustained, if it is in human power to do it. The Americans in London give us
their sanction completely so far.

Brougham was never fully convinced, and therefore apparently did not
sign, but fifty-six other British authors led by Thomas Moore eventually
put their signatures to the statement.20

Before all the British signatures were collected, Harriet Martineau sent
a number of printed copies of the memorial to influential acquaintances
in America. Among those who received them were the scholar, Edward
Everett; the editor of the Evening Post, W. C. Bryant; former President
of the United States, John Quincy Adams; Supreme Court Justice,
James M. Wayne; the physician, Dr James Rush; and the historian,
Jared Sparks. Each printed text was accompanied by a personal letter from
Miss Martineau along the lines of her letter to Brougham. She asked their
support in petitioning Congress and promoting an international copyright
agreement.21

On 16 January 1837 Everett acknowledged Harriet Martineau's letter.
He wrote that he was under the impression that John Quincy Adams
intended to make a formal presentation of the British authors' memorial
to the House of Representatives but that he doubted that anything could
come of it during this session. Congress was due to adjourn in early
March and there were major issues demanding attention. 'You propose a
petition of American writers in aid of that of their British brethren. A
movement to that end was talked of, last autumn, but I have not lately
heard anything of it.' He promised to speak with a few authors in Boston
to see what could be done.22

The signed copies of the British Address made their way to Washington
through the assistance of Frederick Saunders. Senator Henry Clay of
Kentucky presented one of them to the Senate on 2 February 1837, while
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a Representative from New York State, Churchill Cambreleng, submitted
the other to the House on 13 February.23

In response to the presentation of the British authors' Address, the
Senate approved the appointment of a Select Committee on 2 February
to look into the question of international copyright. Clay became its
Chairman, with William C. Preston of South Carolina, James Buchanan
of Pennsylvania, Daniel Webster of Massachusetts, and Thomas Ewing of
Ohio, as co-members. Two days later Clay presented another petition
favouring international copyright signed by American citizens, and we
now know that it was Frederick Saunders who supplied the Senator with
these signatures. Clay also requested that another Senator be added to the
Select Committee, and John Ruggles of Maine was duly designated.
Finally Clay submitted additional signatures of British authors which
had just reached him and which reinforced the already imposing list of
two days before.24

When the members of the Select Committee scrutinized the British
authors' memorial they could not help noticing the allusion to Saunders
& Otley.

That certain authors of Great Britain have recently made an effort, in defence
of their literary reputation and property, by declaring a respectable firm of
English publishers in New York to be the sole authorized possessors and issuers
of the said works, and by publishing, in certain American newspapers, their
authority to this effect. That the object of the said authors has been defeated by
the act of certain persons, citizens of the United States, who have unjustly
published for their own advantage the works sought to be thus protected
under which grievance the said authors have at present no redress.

The British authors went on to urge the adoption of an international
copyright bill which would end the indiscriminate pirating and mutilation
of their writings.

On 16 February Clay's Committee reported that justice required pro-
tection for foreign authors and it was time that America entered into an
agreement to this effect with Britain and France, both of whom were in a
position to give reciprocal safeguards to American authors. It also sugges-
ted that copyright legislation need not raise the price of books, but even
if it did Americans would not begrudge fair compensation to foreign
authors. American publishers in turn could look forward to protection
through increased tariffs. The Committee buttressed its case with a
popular analogy.25
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ABritish merchant brings or transmits to the United States a bale of merchandise,
and the moment it comes within the jurisdiction of our laws, they throw around it
effectual security. But if the work of a British author is brought to the United
States, it may be appropriated by any resident here and republished without
any compensation whatever being made to the author. We should all be shocked
if the law tolerated the least invasion of the rights of property, in the case of the
merchandise, whilst those which justly belong to the works of authors are ex-
posed to daily violation, without the possibility of their invoking the aid of the
laws.

Their report concluded with the recommendation that copyright
legislation be adopted. Clay presented Senate Bill 223 which extended
copyright privileges to British and French authors on condition that their
works were reprinted and published in the United States within a month
of their appearance abroad. As one historian has noted:36

Thus, by making the protection of foreign authors' works dependent upon the
manufacture of their books in the United States, the first American measure for
international copyright attempted the task of reconciling the rights of authors
with the interests of the American book trade. Its failure to do so to the satis-
faction of the latter was, and continued to be, the chief obstacle in the path of
the movement for international copyright.

Before the close of the second session of the Twenty-Fourth Congress
a few more petitions arrived favouring international copyright. There
were none for the opposition. On 16 February Clay's Bill had its first
and second readings in the Senate and was passed by unanimous consent,
but there was scarcely any time to submit it for a third reading and full
discussion since the session was due to end on 3 March. Even though the
Senate could be persuaded to stay longer in executive session, the House of
Representatives would adjourn, and as the Bill required the sanction of
both Houses of Congress, it was virtually doomed during the shortened
1836-7 session. Clay knew this when he proposed the Bill, but he appar-
ently thought the gesture would enhance the cause of international
copyright.

During the following few decades Clay's achievement stood out as a
landmark of hope. Between 1837 and 1868 Congress issued but two
reports on international copyright, Clay's being the only favourable one.
Coming on the eve of the panic of 1837, his was not tainted by that
melancholy event. Advocates of international copyright later looked



64 COPYRIGHT IN AND OUT OF CONGRESS, 1 8 1 5 - 4 2

back with envy to the masterful way in which he had presented the various
petitions from British and American authors, secured a Select Committee,
issued a favourable report and Bill.

The realities of the situation were far different. Clay actually had
planned no clear strategy. He was probably taken by surprise when
Harriet Martineau entrusted the task to him, and when he submitted the
British petition to the Senate he casually referred it to the Library Com-
mittee. In the debate that ensued Senator Preston disagreed on this
designation, and proposed that the Judiciary Committee consider it. But
Senator Grundy, the Chairman of this Committee, said that it had quite
enough business on hand and could not be bothered; why not a Select
Committee? Had Clay given more thought to it, he could have arranged
with the President of the Senate to appoint a committee friendly to the
matter at hand, since this was the usual courtesy extended to members of
both Houses. Instead the President of the Senate asked both friends and
foes to serve on the Select Committee. One of the latter was James
Buchanan who clearly indicated his negative position during the course
of the debate.27

he saw an interest involved far beyond that of publishers,. . . and that was the
interest of the reading people of the United States. Cheap editions of foreign
works were now published and sent all over the country so as to be within the
reach of every individual; and the effect of granting copyrights asked for by this
[British] memorial would be, that the [British] authors who were anxious to
have their works appear in a more expensive form would prevent the issuing of
these cheap editions; so that the amount of republications of British works in
this country... would be at once reduced to one half. But to live in fame was as
great a stimulus to authors as pecuniary gain; and the question ought to be
considered, whether they [British authors] would not lose as much of fame by
the measure asked for, as they would gain in money.

Although one cannot be certain, it is quite probable that Clay and
Preston were the only two supporters of international copyright on the
Select Committee, while the other four demurred. If this was so, how
did it happen that the Committee issued both a report and a Bill supporting
the rights of foreign authors? The answer was revealed by Clay in a
conversation with the young New York attorney, John Jay, ten years
afterwards. Knowing that the Select Committee was divided, Clay
persuaded them to endorse the report and the Bill with their 'permission'
but not their 'concurrence'. Since the Senate as a whole must have dis-
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covered this discrepancy, it is no wonder that it never took action on Bill
S. 223.28

Once it was apparent that the efforts to petition Congress had failed,
Saunders & Otley began to limit their operations in New York. The
exact termination date is unclear since Frederick Saunders remained in
the city to take up permanent residence.29 In 1838-9 he was in partner-
ship with George Adlard, a New York bookseller, and for a time there-
after had his own bookshop. By 1846 he was employed as a publisher's
reader by, of all firms, Harper & Bros of New York. He stayed with
them for three years and then went into journalism, eventually securing
the post of Assistant Librarian for the newly created Astor Library.

In the meantime, Bulwer had seen the handwriting on the wall. He
decided to retain his connection with the Harpers and made sure that they
were supplied with advance sheets of Athens. Although their relationship
was sometimes uncertain and occasionally stormy, it continued virtually
intact until Bulwer's death. Capen was undaunted by his failure to wean
Bulwer from Harpers and tried to work out a publishing agreement with
Frederick Marryat. As for the Harpers, they managed to emerge from
the various episodes stronger than ever, and continued to dominate the
reprint trade for decades to come.

By 1837 it was also apparent that the quest for an Anglo-American
copyright agreement was not a purely national affair. Authors, publishers,
and politicians on both sides of the Atlantic were taking an active role in
its support or opposition. This interrelationship was part of a growing
sense of an Atlantic community in which both Britain and America
shared the same language, the same literature, and even the same economic
cycles. There were times when these similarities fostered as much antag-
onism as co-operation, but in either case the significant areas of contact
and influence increased.

During the spring and summer of 1837, there were still some, like
Harriet Martineau, who remained optimistic about a forthcoming copy-
right agreement. As she told Clay on 15 May:

It gives me great pleasure to acknowledge, on behalf of many authors, besides
myself, your exertions on the copyright business. I thought I was sure, both of
what your convictions and your efforts wou Id be; and I rejoice that my confidence
has been justified. We are exceedingly pleased with your Report, and have
strong hope that our object may be obtained next session. The American news-
papers seem to show a more and more favourable disposition toward our claim,
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and some solid proofs have reached the hands of one, at least, of our authors
(Professor Lyell), of the feeling which honorable American publishers entertain
of the injury we suffer. Several hundred copies of Lyell's fifth edition of his
Geology, in four volumes, have been ordered from England by booksellers in
Boston, New York, and Philadelphia, and the money, in full, transmitted with
the order. A highly creditable proceeding. It was transacted through Professor
Silliman.

Edward Everett and Jared Sparks were not so hopeful. For one thing
they complained that it was far from clear whether an American could
secure a valid copyright under existing British law, and urged Miss
Martineau to seek clarification on this point.30

A special session of Congress was summoned in the autumn of 1837,
primarily to cope with the banking crisis and collapse of the currency.
There was no time to deal with such peripheral matters as copyright. But
once the regularly scheduled session in December opened, Clay lost little
time. He reintroduced his Copyright Bill on 13 December and this time
it was assigned to the Standing Committee on Patents. As a normal session
of Congress would continue until the following summer, there was ample
time to consider the Bill. Clay himself was far from confident, how-
ever, as revealed in a letter to Epes Sargent.

I concur with you in opinion entirely about the expediency of passing the bill.
But the Booksellers, or rather some of them, are making effort to defeat it by
procuring signatures against it, and if they are not counteracted they may
possibly succeed.

His words were prophetic, for two days later the first of a flood of negative
memorials reached Washington. Both Houses of Congress were deluged
by petitions objecting to the Bill. Not until the latter half of April did the
supporters of international copyright begin to make themselves known.
However, the petitions continued to be clearly against Clay's Bill in a
ratio of about three to one.

Clay's tactic throughout was to speed things along and secure an early
report. The more delay, the greater the opportunity there would be for
organized opposition. On 24 April he said:

The Committee to which this subject had been referred, had had it under
consideration for some time, and he believed that they had been working with
very proper motives under a desire that all the parties interested should be fully
heard, before making their report. But as every thing that could be said or written
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on the subject had been exhausted, he hoped they would report the result of
their deliberations to the Senate at an early day.

By contrast, the opponents of international copyright played for time. On
19 March petitioners urged the Senate not to act hastily but to await the
report of the Patent Committee. Philip H. Nicklin, in his Remarks on
Literary Property published at about the same time, wrote:31

It is therefore to be hoped, that Congress will do no more at this session than
appoint committees of inquiry, to report at a future time, when enough informa-
tion has been obtained to form a solid basis for sound legislation.

The New World, temporarily advocating international copyright, de-
scribed the rise of the opposition:

In the meantime, some of the great publishing houses in Philadelphia saw Jit to
raise an alarm on this subject.... A counter-petition was got up, and a host of
artisans connected with the business of printing and publishing were called upon,
and not without success, to attach their names. Every person, who came into the
book-stores to buy a book, was also requested to subscribe to the memorial.

Few were surprised by the report of the Patent Committee issued on 25
June 1838. While reporting Clay's Bill out of committee without amend-
ment, it issued a supplementary report emphatically rejecting the intention
of the measure. This was scarcely to be wondered at, at a time when trade
was stagnant throughout the country and many members of the book
trade unemployed. Few Senators were brave enough to invite competition
from abroad when American commerce languished. 32

Nevertheless, it is valuable to explore the composition of the Patent
Committee in order to assess their predilection in the matter of copyright
and to trace some of the ideas expressed in their report. Prior to the Civil
War no other Congressional committee was to bring itself to the point
of issuing a report, thus giving added significance to the remarks of 1838.

The Patent Committee contained five Senators, most of whom were
far more obscure than those who served with Clay the year before. The
Chairman was John Ruggles, a Democrat from the state of Maine who
had been in the Senate since 1835. He had helped to frame the law for the
the reorganization of the Patent Office in 1836, but had secured little
reputation beyond that. Like so many of his Congressional colleagues he
was a lawyer by training. It will be recalled that he was co-opted on to
Clay's Select Committee of 1837 and was probably one of those who
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basically disliked the prospect of an Anglo-American copyright agree-
ment. If this was the case, Clay would have been well advised to direct
his Bill to another committee.

John M. Robinson of Illinois and Samuel Prentiss of Vermont were
not necessarily predisposed one way or the other. But John Davis of
Massachusetts had already established himself as an ardent protectionist,
and so one might infer that he extended these principles to safeguarding
the American book trade. On the other hand, he was the brother-in-law
of George Bancroft, the promising young historian, and perhaps Bancroft
influenced him to support international copyright. However, in these
years the historian took little interest in the topic, therefore the likelihood
was that Davis opposed the measure.

The fifth member of the Committee was the only potential supporter
of international copyright. A Senator from North Carolina, Robert
Strange was also a budding novelist. He negotiated an unusual publishing
contract with Peter Force of Washington, D.C., whereby the profits
from the novel would be divided equally between them, and Strange
would receive $600 before publication in what eventually became known
as the now familiar publisher's advance. Even more interesting was the
stipulation that they would share the profits from the English as well as
the American sales. The novel, Eoneguski: or the Cherokee Chief; A Tale of
Past Wars, made its appearance in two volumes in 1839. Clearly Strange
was aware of the implications of an Anglo-American copyright, and like
other American authors he probably felt that American literature would
thrive best in an atmosphere free of literary piracy.33

Unfortunately we do not know how often the Patent Committee met
nor how they arrived at their negative report. When it comes to analysing
this document, however, one thing becomes very apparent. The argu-
ments against international copyright bear a striking resemblance to P. H.
Nicklin's Remarks on Literary Property. The preface of this work was dated
17 March 1838 and its publication was clearly designed to influence the
Committee's deliberations.

Nicklin enjoyed a long-established relationship with one of the chief
opponents of international copyright and a leading reprinter of English
works, the firm of Carey & Lea of Philadelphia. In 1822 Henry C. Carey
explained the connection:

We have consolidated all the law [books] of Riley, Nicklin and our own into
one stock under the management of Nicklin as our agent. By this arrangement
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nearly all the law in the Union has come under our control and as Mr N. has
devoted nearly the whole of his attention for many years to this business we
think it may be carried on to great advantage. We have the exclusive control of
nearly 200 volumes of law.

Since many of their publications as well as others handled by Nicklin
were American reprints of British works they had a distinct vested interest
in the status quo. In 1829 when Carey & Lea decided to discontinue hand-
ling lawbooks and to concentrate on general literature Nicklin more or
less fell heir to the law side of the business. Thus, when he wrote his
Remarks on Literary Property he was hardly an impartial observer.34

Both Nicklin's book and the Patent Committee report concentrated
on the British authors' petition which Clay presented to the Senate. Each
claimed this as interference from abroad and predicted that a copyright
agreement would promote higher book prices and smaller editions. The
point was driven home by comparing retail prices of new books in England
and America, for it was universally acknowledged that English books
were disproportionately more expensive. One of Nicklin's key arguments
was that

an immense amount of capital is employed in publishing books [in America],
in printing, in binding, in making paper and types, and stereotype plates, and
printing presses, and binders' presses and their other tools; in making leather
and cloth, and thread, and glue, for binders; in copper plates, in copyrights,
and in buildings in which these various occupations are conducted.

He estimated that 'the whole of this investment' amounted to $30 to $50
million and that 200,000 Americans were employed in various branches
of the book trade, of whom 50,000 were women and children."

It is probable that one-fourth of the business done by the publishers is in re-
printing foreign books and this large portion of their business would be reduced
perhaps as much as nine-tenths, certainly as much as three-fourths, if copyright
be granted to foreign books.

The Patent Committee report leaned heavily on Nicklin's statistics but
ignored the fact that foreign reprints comprised only one-fourth of the
total American printing and publishing output. Both Nicklin and the
report also agreed upon the lack of reciprocity which would exist under
an international copyright treaty since the term of domestic copyright
could extend to forty-two years while England's lasted for only twenty-
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eight. They went further. Many more English authors stood to gain by
such a treaty because American authors rarely if ever received favourable
publishing terms in Britain. The report cited Nicklin: 'It is stated in a
recent publication that two hundred and fifty copies of Marshall's Life of
Washington' had to be returned to America for lack of interest in the
English market. Finally the Patent Committee echoed Nicklin's warning
that a copyright agreement would still not prevent cheap foreign reprints
from flooding the American market due to the reduction in the 1833
tariff on imported books.

Only in one major respect did the Patent Committee depart from
Nicklin's line of argument. He urged a limited right of exclusive control
over publications followed by perpetual copyright during which anyone
could reprint by paying a small royalty. It is hard to know how serious
Nicklin was, for he must have known that the whole tendency of the time
was away from perpetuity and in favour of statutory limitation on copy-
right. His plan was in fact a way of justifying reprinters sharing in
domestic as well as foreign productions. Understandably, the Committee
took little interest in this aspect of Nicklin's treatise.

On its own, the Patent Committee presented several negative arguments
not prompted by Nicklin. Although not alluding specifically to the
report of Clay's Select Committee of 16 February 1837, it sought to
refute one of Clay's leading contentions and in its report made special
mention of Saunders & Otley's attempt to establish a branch in New
York.

as between nations, [copyright] has never been regarded as property standing on
the footing of wares or merchandise, nor as a proper subject for national pro-
tection against foreign spoliation. It has been left to such regulations as every
government has thought proper to make for itself, with no right of complaint or
interference by any other government. .. . It is true the proposed [copyright]
bill provides for the printing of the first edition in this country; but that does
not remove the objection. The memorial of foreign authors states that there is
already established in New York an English house of publication, to whom they
have endeavoured to secure the exclusive benefit of publishing their literary
productions, 'by declaring them to be the sole authorized possessors and issuers
of the works of the said petitioners; and by publishing in certain American
newspapers their authority to this effect' [British authors] only want the aid
of an act of Congress to enable them to monopolize the publication here as well
as in England, of all English works for the supply of the American market!



COPYRIGHT IN AND OUT OF CONGRESS, 1 8 1 5 - 4 2 71

Most emphatically, it took exception to those who would confuse copy-
rights with patents. Chairman Ruggles had distinguished himself in the
reorganization of the Patent Office and was not about to ignore this
dimension of the issue.

American ingenuity in the arts and practical sciences, would derive at least as
much benefit from international patent laws, as that of foreigners. Not so with
authorship and book-making. The difference is too obvious to admit of contro-
versy.

The negative report of a Senate Committee was bound to colour
people's attitudes for years to come and due to the economic hardships
of the time it overshadowed the positive one of Clay's Select Committee.

During the next few years Henry Clay introduced his Copyright Bill
three more times: on 17 December 1838; 6 January 1840; and 6 January
1842. On all three occasions it was referred to the Senate's Committee on
the Judiciary. In December 1838 the composition of the Judiciary gave no
clear indication as to its likely reaction. Although Robert Strange had
now become a member of this Committee and was presumably favourably
inclined, the other members probably were ill-disposed in view of the
recent negative report of the Patent Committee. Garret D. Wall of New
Jersey was Chairman, joined by Thomas Morris of Ohio, Thomas
Clayton of Delaware, and Franklin Pierce of New Hampshire. With the
exception of Strange, none of these Senators had previously been invol-
ved with the copyright issue. They apparently decided to do nothing
until the end of the short session and then on 1 March 1839 requested the
Senate's permission to cease consideration of the question.36 At the end of
1839 Clay had to admit that things were not going well.

lam afraid the prospect is bad for the passage of an international copyright law.
The two last Committees to which it was referred were adverse to it; and the
activity of some of the large publishers has been such as to make strong im-
pressions against it on the minds of many Senators.

Nevertheless he persisted and reintroduced his Bill ten days later. It was
again referred to the Judiciary Committee, which was composed of
essentially the same members. This time their tactics seem to have been
more forthright. On 8 January they reported it out of Committee carrying
neither a recommendation for or against. This left it up to the Senate as a
whole to decide.

Supporters outside of Congress urged Clay on. Some, like George
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Adlard, the New York bookseller, were prepared to make concessions
in the interest of securing further support. Clay resisted but was ultimately
willing to compromise.

I received your letter transmitting a sketch of alterations which the opponents
of the Copyright bill are desirous of effecting. I do not think that which would
limit the holding of copyright to American citizens is just or liberal. Without
the restriction, that would however probably be the practical operation of the
measure. And, rather than do nothing, I would accede to these alterations.

When the Bill came up for debate before the whole Senate on 15 April
1840, Clay asked that it be postponed for a week. Subsequently he never
called for the debate, and the Bill was eventually tabled in July shortly
before the end of the session.

Clay's tactics are intelligible if one assumes, as he no doubt did, that
the Bill could not pass. This is why the Judiciary Committee was willing
to report it out of Committee. Apparently, Clay did not dare risk a formal
rejection by the whole Senate, preferring instead to smother the measure
by procrastination. If this is so it again calls into question the seriousness
of Clay's support of international copyright. Why did he continue to
introduce a measure year after year if its chances were exceedingly slight?
Repetition only strengthened the hand of the opposition by demonstrating
its ability to secure defeat of the measure. One is once more led to
conclude that Clay valued the gesture of championing the issue with its
attendant publicity identifying him with the cause, but placed little faith
in the practical outcome.37

Clay's last effort on behalf of copyright was almost farcical. When he
next introduced the Bill on 7 January 1842, he had already made up his
mind to resign from the Senate the following March. He set forth his
reasons in a letter to the General Assembly of the State of Kentucky.

I have for several years desired to retire to private life, but have been hitherto
prevented from executing my wish from considerations of public duty. I should
have resigned my seat in the Senate at the commencement of the present session
[December 1841], but for several reasons, one of which was, that the General
Assembly did not meet until near a month after Congress, during which time
the State [of Kentucky] would not have been fully represented. . The time
has now arrived, when I think that, without any just reproach, I may quit
the public service, and bestow some attention on my private affairs, which have
suffered much by the occupation of the largest portion of my life in the public
councils.
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Clay's private affairs were indeed in jeopardy. He had loaned one of his
sons $20,000 to finance an experiment in hemp manufacture which went
bankrupt in 1843. He also wished to retire from the Senate in order to
prepare for his possible Presidential candidacy in 1844. His influence in the
Senate had also waned. When Harriet Martineau met him in 1835-6 and
entrusted him with the British authors' petition a year later he was still
the acknowledged leader of the Whig Party. But having failed to become
his party's nominee for President in 1840, he was especially bitter when
the Whig candidate, William Henry Harrison, won the election. In the
early days of the Harrison Administration Clay tried to exert his custo-
mary power but to no avail. He complained,

And it has come to this!. .. I am civilly but virtually requested not to visit the
White House - not to see the President personally, but hereafter only to
communicate with him in writing. The prediction I made to him at Ashland
last fall has been verified. Here is my table loaded with letters from my friends
in every part of the Union, applying to me to obtain offices for them, when I
have not one to give, nor influence enough to procure the appointment of a
friend to the most humble position.

President Harrison died suddenly in the spring of 1841, and Clay antici-
pated better relations and more influence under President Tyler. However,
they soon fell out over the issue of a national bank and Clay again found
himself in a position of comparative weakness.38

The final irony came in the early months of 1842 when Dickens, on
tour in America, decided to make an issue of copyright. He naturally
looked to Clay to provide the motive power in the Senate, but Clay had
already resolved to retire. Not that Clay was naive about the difficulties of
passing a copyright bill:

The difficulties which have been encountered, and will continue to be encountered,
in the passage of a liberal Copyright law proceed from the trade, especially
the large book printers in the large Cities. It is very active and brings forward
highly exaggerated statements both of the extent of Capital employed and the
ruin that would be inflicted by the proposed provision for For.eign authors.
These statements exercise great influence on members of Congress, many of
whom will not enquire into the truth of them. These are the difficulties to be
overcome; and they can only be subdued by enlightening public opinion, or
causing it to flow in a correct channel. To this end, petitions numerously signed,
the agency of the press and all other practicable demonstrations would be highly
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useful. And if a Committee of authors, well informed, sensible and judicious
men could be got to attend Congress to answer and remove objections, before
Committees of that body, I think it would be attended with the best effect.

Clay's implied criticism was just. There had been little or no co-
ordination of effort outside Congress. Occasionally someone, like George
Adlard, would collect signatures for a petition, as was the case in early
1839. Or, some editor would pen another plea for international copyright.
Yet time and time again the efforts of copyright advocates were allowed
to work at cross purposes and cancel out one another. George Palmer
Putnam, the young publisher, was supposed to be the Secretary of a
committee of interested parties in 1837, but his activities were so obscure
as to have left no trace, except in the vague recollection of his son. A
leading author like Washington Irving might sign one petition but then,
as in 1838-40, decline to sign another because he did not like its phraseo-
logy. It was not enough for him to protest his support of the cause in
general. Clay was right. Authors must go to Washington, as Noah
Webster had done in 1831, and attach themselves to members of Congress.
It was no good writing in literary periodicals about one's advocacy. That
was merely preaching to the converted.

Symptomatic of the problem was Francis Lieber's efforts in 1839-40 to
stir up interest in a copyright bill. He met discouragement from Clay and
Preston, two of the staunchest supporters in the Senate. Eventually the
most Lieber could do was write a pamphlet on the subject as a vehicle to
analyse the theoretical dimensions of the problem. From a practical
point of view this was exceedingly feeble when compared with the influ-
ence which opposing members of the book trade brought to bear on
Congress. Clay knew how things worked and pointed the way. Much
more effort and co-operation were needed by the friends of copyright
outside Congress. He might also have added that a far greater effort
was called for on the part of Congressmen like himself if the measure was
ever to override the natural hostility or indifference of most legislators.'9



Chapter IV

FURTHER EFFORTS TO
INFLUENCE THE AMERICAN

CONGRESS, 1842-51

Charles Dickens's trip to America in the early months of 1842 coincided
with the depths of a depression. As one scholar has noted, 'Dickens could
hardly have chosen a more unfortunate time to plead for copyright'.1

He rarely showed any awareness of the economic plight which beset most
Americans, and was bitterly contemptuous of the cheap newspaper and
periodical trade which characterized these years. He assumed that rampant
price-cutting was typical of the depraved state of American literature.
Nevertheless his visit has understandably captured the interest of many
Dickens scholars. Since it would serve no purpose to trace in detail that
which so many others have carefully delineated, especially the recently
published Pilgrim Edition of Dickens's letters for the years 1842-3,2 I
shall confine myself to describing Dickens's efforts in behalf of inter-
national copyright in the fuller perspective of the 1830s and 1840s. What
emerges most strongly is his naivete about influencing American literary
and political life.

After Dickens returned to Britain in June 1842 many Americans
claimed that he had undertaken the visit in order to supplement his own
literary earnings by promoting international copyright. He stoutly
denied this, and there is little reason to question the sincerity of his motives.
However, his tactics were indeed ineffective. This is not to say, as many
have, that he intentionally undermined the cause he sought to plead, but
rather that he grossly underestimated the sources of opposition.

It seems fairly clear that no one could have persuaded Congress to
approve an Anglo-American copyright agreement in 1842. Legislators
were not about to jeopardize home industry and threaten the jobs of
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thousands of men and women for the sake of a few authors and publishers.
Perhaps when prosperity returned and certain American states were not
embarrassed by the default of their bonds, and when cooler heads could
analyse the economic structure of book production and distribution,
then copyright might have greater appeal.

Dickens's unwillingness to acknowledge the depression was coupled
with his exaggerated confidence in the power of public opinion. Like
the signers of the British authors' petition of 1837, he believed that literary
popularity conveyed political power. He was confident that public
speeches reinforced by declarations from distinguished American authors
would command recognition. He was thus delighted when Frederick
Saunders provided him with just such a petition signed by twenty-five
leading New York literary lights with Washington Irving at their head.
For good measure he wrote to John Forster in London asking that he
prepare a seemingly spontaneous memorial from some of the same British
authors who had joined with Harriet Martineau in 1837. The Saunders
petition was presented to Congress in March 1842 and a Select Committee
was appointed in the House of Representatives. John Pendleton Kennedy,
an author himself, was designated Chairman. Dickens appreciated the
distinct advantage of having a friend of literature in this key position.
Meanwhile in the Senate Clay's Copyright Bill was still under considera-
tion by the Judiciary Committee.

Neither the House nor the Senate Committee ever reported its findings.
What went wrong? Could Dickens have been expected to do more?
For his part, he blamed American authors for not supporting him more
vigorously. He felt that his fight was theirs, and that if they believed in
the cause of international copyright they should work for it. That they
did not is patently true. Dickens was completely justified in this criticism.
Nothing better characterized the years 1837-42 than the lacklustre efforts
of American authors. An inverse ratio seemed to function in the literary
community: the more illustrious one was, such as Irving, Cooper, and
Prescott, the less he was involved. On the other hand, Dickens, like many
others, had an exaggerated confidence in the political finesse and prestige
of Henry Clay. His own distaste for political manoeuvring led him to rely
on others, as is revealed in a letter to John P. Kennedy, to whom he
offered assistance in drawing up the Select Committee report. He con-
fessed, 'on consideration and on sitting down to the task I found I could
not write anything which was at all likely to prove of service to you in
the matter of your report'. Each time he tried to argue the practical merits
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of a copyright agreement he found that his keen sense of justice cried out
for redress regardless of the specific issues involved. His unwillingness to
come to grips with the tedious details of legislative procedure and pressure
rendered his efforts futile. He later acknowledged the ineffectiveness of
his gestures but shifted the entire responsibility on to the American
character with its insatiable desire to get the better of foreigners, and its
inability to produce a native American literature.

Clay must certainly bear a good deal of the onus for Dickens's mis-
information about the state of Congressional opinion. Shortly before
Clay retired, he had a conversation with the Chairman of the Senate
Judiciary Committee, John M. Berrien of Georgia, who was prepared to
report negatively on Clay's Copyright Bill. Clay prevailed on Berrien to
postpone this pronouncement, and then proceeded himself to present the
Irving petition which Dickens had brought to Washington. On that
occasion he casually mentioned that his resignation from the Senate the
next day would unfortunately prevent him from witnessing the passage
of an international copyright law. Berrien then waited two more months
until, in response to a question, he acknowledged that the Judiciary
Committee was not prepared to recommend Clay's Copyright Bill.

Everything now depended on Kennedy's Committee in the House of
Representatives. Dickens's brief presence in Washington was sufficient
to encourage its formation, but that was all. No additional petitions were
forthcoming and no campaign of co-ordinated letter-writing sprang into
being. No public meetings were held. If anything, the opposition was
more vocal than the supporters. The only thing Kennedy's Committee
succeeded in doing was to elicit from the President the previous corre-
spondence with Britain on the subject which was wholly inconclusive.
The second session of the Twenty-Seventh Congress was still sitting
when Dickens departed for England. Kennedy did not issue a report, but
he did request a renewal of the Select Committee in the following Decem-
ber, and there the issue rested.

During much of 1843 nothing significant happened on the copyright
front. Articles kept pouring from the periodical press but had no visible
impact. Then in August a group of New Yorkers sent out invitations
announcing that on the twenty-third a meeting would take place at the
Athenaeum Hotel. In the course of that evening the American Copyright
Club was formed. In the following few weeks additional invitations
were forwarded to literati not only in New York but throughout the
nation urging them to join. Branches were established in a number of
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cities, contributions were solicited, and a permanent executive committee
was chosen. Five executive officers co-ordinated the Committee and the
Club. William Cullen Bryant, the poet, was President; Guilian Verplanck,
the former New York Congressman and staunch copyright advocate,
was Vice-President; Evert Duyckinck, the editor, was Recording
Secretary; Cornelius Mathews, the author and magazine editor, was
Corresponding Secretary; and A. W. Bradford, the author-lawyer, was
Treasurer. 3

Two months after its inception the Club published an imposing docu-
ment entitled 'An Address to the People of the United States on Behalf
of the American Copyright Club' in which it not only set forth its aims
and aspirations, but also printed a comprehensive list of its many members
scattered throughout the country. Each member then knew who his
fellow Club members were in his locality. Typical of the cordial response
received by the Club was that sent by the historian, Jared Sparks.4

I have received your circular letter, informing me that I have been elected an
associate member of the 'American Copyright Club'. I am glad that an association
for so important an object has been formed, and shall be happy to aid in carrying
out its designs as far as my opportunities and means will admit.

I fear little can be done, however, till the publishers shall be convinced that
their interests are identical with those of authors. If their cooperation could be
secured, I believe Congress might be brought to reasonable measures, but not
otherwise. The argument of cheap books will outweigh in the public mind every
appeal to equity and right.

By December 1843 Club members were being urged to take more
active and concrete steps. To William Gilmore Simms, editor of the
Southern Literary Messenger, Mathews wrote:5

On the other page of this sheet you will find the form of a memorial adopted by
the American Copyright Club. It is believed to be as free from points of objection
or debate as any that could be devised, and to state properly the leading interest
of the question. With the hope that it will meet your concurrence it is requested
that you date it as of your city, procure as great a number of signers as practicable,
placing their calling or profession against the name, and forward it to
Washington at as early a date as possible to your member of Congress, accom-
panied with a letter or letters from proper persons enforcing the same upon his
attention. A counterpart of this letter and memorial has been addressed to each
of the appropriate members in your city, a list of whom you will find at the
back of the pamphlet address heretofore directed to you. This is mentioned so
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that the friends of copyright in your city may cooperate on a mutual under-
standing of the business.

The Club secured a particularly valuable ally in George Palmer Putnam,
the publisher. During the autumn of 1843 he travelled throughout the
eastern part of the country soliciting the signatures of ninety-seven
booksellers, publishers, printers, and other members of the trade to a
petition which he eventually presented to both Houses of Congress. In
the Senate it was initially referred to the Judiciary Committee but after-
wards was transferred to the Committee on Printing. This was a fortunate
change since Berrien was still Chairman of the Judiciary Committee and
was just as likely to oppose international copyright as he had done the
year before. The House of Representatives appointed yet another Select
Committee. Two of its members are worth noting. The Chairman was
Robert C. Winthrop of Massachusetts, a powerful figure in the lower
Chamber who had served on John P. Kennedy's Copyright Committee in
1842. Also appointed was former President, John Quincy Adams. No
more prestigious member could be imagined. Here were two men who
could scarcely be identified with the usual opposition to copyright from
small town lawyers or frontier rustics.

The following January the Club got another strong boost from Nahum
Capen, a partner in the Boston publishing firm of Marsh, Capen & Lyon.
It may be recalled that Capen, along with N. P. Willis, had urged Saunders
& Otley of London to establish a branch office in New York in 1836. Now
Capen resumed his active promotion of the copyright cause, a testimony
to the willingness of members within the book trade to take positive
action. No longer was international copyright the darling of a few
struggling authors; most of the leading publishers now came out in
favour of some sort of Anglo-American copyright agreement.6

Finally, in the spring of 1844 the American Copyright Club took the
unprecedented step of paying an agent in Washington, D.C., to press the
measure. As determined advocates of copyright they were beginning to
fight fire with fire. They chose Rufus W. Griswold, someone well versed
in the workings of the book and periodical trade, as their agent. At one
time or another he had been an editor of Greeley's New Yorker, Wilson's
Brother Jonathan, Winchester's New World, Roberts's Notion, and the
highly successful Graham's Magazine. He was also a freelance literary agent
and the best known anthologist of American literature of his time. If
anyone knew the book trade, Griswold did.7


