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The Santiago Principles contain two principles that are especially 
relevant to this article. The first, GAPP 19, relates to SWF investment 
decisions.163 The second, GAPP 21, relates to SWF participation in 
corporate governance.164 

GAPP 19 states that "[t]he SWF's investment decisions should aim 
to maximize risk-adjusted financial returns in a manner consistent with 
its investment policy, and based on economic and financial grounds."165 

The baseline policy position of the Santiago Principles is commercial, 
non-strategic investing. However, Subprinciple 19.1 provides SWFs 
with some liberty to deviate from purely return-based investing: "[i]f 
investment decisions are subject to other than economic and financial 
considerations, these should be clearly set out in the investment policy 
and be publicly disclosed."166 Notwithstanding this liberty, the 
commentary on this subprinciple does not discuss strategically-oriented 
deviations from return-based investing. It instead references deviations 
due to "legally binding international sanctions and social, ethical, or 
religious reasons,"167 and specifically mentions Kuwait, New Zealand 
and Norway, which all have internally restrictive investment policies.168 

The commentary goes on to state that "[m]ore broadly, some SWFs may 
address social, environmental, or other factors in their investment 
policy. If so, these reasons and factors should be publicly disclosed,"169 

a vague principle that would arguably encompass some kinds of 
strategic behavior provided the strategic policy is disclosed. 

GAPP 21, which addresses governance, states: 

SWFs view shareholder ownership rights as a fundamental element 
of their equity investments' value. If an SWF chooses to exercise its 
ownership rights, it should do so in a manner that is consistent with 
its investment policy and protects the financial value of its 
investments. The SWF should publicly disclose its general approach 

163. See id. at 22. 
164. See id. at 23-23. 
165. Id. at 22. 
166. Id. 
167. Id. 
168. See irifra Part III.B.6 for a discussion of Norway's internal investment 

restrictions. 
169. SANTIAGO PRINCIPLES, supra note 11, at 22. 
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to voting securities of listed entities, including the key factors 
"d" . . f h" . h 170 gm mg its exercise o owners ip ng ts. 

The commentary explains: 

SWFs' demonstrated ability to contribute to the stability of global 
financial markets results in part from their ability to invest on a long­
term, patient basis. The exercise of voting rights is seen to be 
important by some SWFs for their capacity to hold assets and 
preserve value rather than becoming a forced seller and, by 
definition, a shorter-term investor. The exercise of ownership rights 
is also seen by some SWFs as a mechanism for keeping the 
management of a company accountable to the shareholders, and thus 
contributing to good corporate governance and a sound allocation of 

171 resources. 

6. Internal Political Constraints 

949 

Some SWFs, and perhaps particularly those founded in democratic 
regimes, may come under pressure to conform their investment and 
corporate governance practices with the governance preferences of the 
public. As Norway's GPF-G explains, 

[I]nvestors should also share responsibility for how the companies in 
which they invest are conducting themselves, for what they are 
producing and for how they are treating the environment. The 
Government deems it important to integrate this type of 
responsibility into the management of the Government Pension 
Fund, because it promotes values that are important to the 

170. Id. 
171. Id. at 22-23. The Commentary continues: 

To dispel concerns about potential noneconomic or nonfinancial objectives, SWFs 
should disclose ex ante whether and how they exercise their voting rights. This could 
include, for example, a public statement that their voting is guided by the objective to 
protect the financial interests of the SWF. In addition, SWFs should disclose their 
general approach to board representation. When SWFs have board representation, 
their directors will perform the applicable fiduciary duties of directors, including 
representation of the collective interest of all shareholders. To demonstrate that their 
voting decisions continue to be based on economic and financial criteria, SWFs could 
also make appropriate ex post disclosures." 

Id. A review of the compliance often large SWFs with GAPP 19 and 21 shows that all 
ten were in full compliance with GAPP 19, while four were not in compliance, three 
were in partial compliance, and three were in full compliance with GAPP 21. 
MEHRPOUYA, HUANG & BARNETT, supra note 99, at 60. 
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Norwegian people, and because it represents an important 
contribution to raising awareness amongst investors and companies 
domestically and abroad. 172 

As a more general matter, the ability to engage in corporate 
governance correlates with long-term investment. Internal political 
pressures may make long-term investment objectives more difficult to 
obtain. As Dixon and Monk argue,173 sovereign investors may have 
difficulty explaining performance results and investment strategies to 
their constituencies. But even when funds attempt to provide higher­
quality disclosure, explanation, and education regarding results and 
investment policies, "such a strategy still may prove ineffective and be 
trumped by the salience of and desire for short-term performance 
metrics."174 Additionally, "domestic opponents of a country's SWF 
could utilize the poor performance to reinforce their argument against 
the existence of the fund or the fund's strategy."175 These concerns may 
lead SWFs to adopt a short-term investment approach, and/or decrease 
transparency to avoid signaling investment strategies. 

7. Institutional Constraints 

Finally, most SWFs have two significant internal constraints which 
limit their effectiveness in corporate governance. The first is structural, 
and it is simply the reality that unlike private equity firms and some 
hedge funds, SWFs are typically designed to act as broad-based 
investors that tend to follow the tenets of modem portfolio theory, which 
prescribes diversification of investments across various asset classes. 
The very structure of SWFs-often, as decreed by the governing 
documents of the SWF-is designed to limit the SWF's investments in 
equity to relatively small positions as part of a larger portfolio that 
includes numerous asset classes. This does not prevent SWFs from 
engaging in activism, of course; pension funds generally invest 

172. Norwegian Ministry of Finance, On the Management of the Government 
Pension Fund in 2006 ,r 4.1.1 (2007), available at http://www.regjeringen.no/pages/ 
1966215/PDFS/STM200620070024000EN_PDFS.pdf. 
173. See Adam D. Dixon & Ashby H.B. Monk, Reconciling Transparency and 

Long-Term Investing Within Sovereign Funds, 2 J. SUSTAINABLE FIN. & INVESTMENT 

275 (2012). 
174. Id.at280. 
175. Id. 
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similarly, for example, and many are active shareholders in governance 
matters. However, because they hold relatively small amounts of any 
given company in the portfolio, SWF managers may believe that they 
have relatively little economic incentive to engage in shareholder 
activism. 176 

The second structural concern with SWFs' ability to engage in 
corporate governance matters is that SWFs tend to be relatively thinly 
staffed, and more importantly, it appears that none (with the exception 
of Norway's GPFG) invest in governance matters by creating 
specialized internal governance-focused groups. To be sure, the 
absolute ratio of staff to assets is not dispositive on the issue of whether 
the SWF will be able to engage in governance. In 2010, GPFG had a 
staff of only 217 employees and $322 billion in assets and engaged 
extensively in governance activities, 177 while the Qatar Investment 
Authority had a staff of 110 and assets of $60 billion and did not engage 
in governance.178 However, the many reasons suggested above for why 
SWFs are passive and reluctant to engage in governance also help to 
explain Norway's interest in governance. Most particularly, Norway is 
a democracy in which the population holds relatively strong views on 
social issues, and yet the country is not viewed as a political rival or 
potential threat to host countries. At the same time, most other SWFs 
come from non-democratic ( or less democratic) regimes, and some are 
viewed as political rivals to host countries. Both domestic and 
international politics are inseparably linked to the ability and will of 
SWFs to engage in corporate governance. 

IV. TOWARD BI-LATERAL TRANSPARENCY IN SOVEREIGN INVESTING 

As SWFs continue to acquire equity interests in the United States 
and around the world, questions concerning their proper role in 

176. Some scholars, most notably James Hawley and Andrew Williams, have 
argued that some large intuitional investors hold a "small but highly diversified cross 
section of publicly traded stock (and debt) in the economy, and therefore, have the 
characteristic of representing the entire economy." JAMES P. HAWLEY & ANDREW T. 
WILLIAMS, THE RISE OF FIDUCIARY CAPITALISM: How INSTITUTIONAL INVESTORS CAN 
MAKE CORPORATE AMERICA MORE DEMOCRATIC 17 (2000). These investors are thus, 
in Hawley and Williams' theory, "universal owners." and cannot escape poor corporate 
governance by divesting from particular companies. They thus have an incentive to 
push for "good governance" across markets. Id. 

177. See MEHRPOUYA, HUANG & BARNETT, supra note 99, at 42. 
178. See id. 
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corporate governance will continue to arise. SWFs have many reasons 
to remain overly passive. Some may even hesitate to exercise their 
basic voting rights. This is unfortunate, however, because SWFs are 
designed to be long-term investors and should be well-incentivized to 
provide an important voice in corporate governance matters. How then, 
can SWFs manage to avoid the political and regulatory ramifications 
that would likely arise from efforts to engage in corporate governance? 
In this section, I outline two key roles for transparency and how it links 
to the role of SWF in corporate governance. First, SWFs must become 
more transparent in their investment decision-making and corporate 
governance activities. Second, and equally important, regulators must 
be more transparent in how they deal with SWFs. 

A. SWF TRANSPARENCY 

Because of concerns with the potential politicization of SWFs, 
regulators and observers have called on SWFs to become more 
transparent in how they invest and in how they engage with their 
portfolio companies-for example, how SWFs vote proxies and disclose 
proxy-voting policies. Others have attempted to provide benchmarks to 
encourage transparency. The Sovereign Wealth Fund Institute, for 
example, publishes the Linaburg-Maduell Transparency Index, which 
rates SWFs on ten measures of transparency.179 

Transparency can be evaluated across a number of dimensions. 
Dixon and Monk identify five: political transparency (the fund's 
objectives and relationship with the sponsoring government); procedural 
transparency (governance and decision-making procedures); policy 
transparency (internal fund operations and policies); operational 

179. The criteria are: 
(1) the fund provides history including reason for creation, origins of wealth, and 
government ownership structure; (2) the fund provides up-to-date independently 
audited annual reports; (3) the fund provides ownership percentage of company 
holdings, and geographic locations of holdings; ( 4) the fund provides total portfolio 
market value, returns, and management compensation; ( 5) fue fund provides 
guidelines in reference to ethical standards, investment policies, and enforcer of 
guidelines; (6) the fund provides clear strategies and objectives; (7) if applicable, the 
fund clearly identifies subsidiaries and contact information; (8) if applicable, the fund 
identifies external managers; (9) the fund manages its own website; (10) the fund 
provides main office location address and contact information such as telephone and 
fax. 

Linaburg-Maduell Transparency Index, SWF INST., http://www.swfinstitute.org/ 
statistics-research/linaburg-maduell-transparency-index (last visited June 2, 2013). 
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transparency (implementation of investment strategies); and 
performance transparency (fund outcomes, benchmarking, and risk 
profile).180 All of these aspects relate to and build upon one another, and 
all have an impact on the ability of a SWF to engage in activism, as well 
as signaling what kind of activism the SWF might engage in. For 
example, political transparency equates to disclosure of fund motives, as 
well as disclosure of the relationship of the sponsor government to the 
SWF. These disclosures help establish confidence that the SWF will be 
used for commercial purposes. If there is no political transparency, host 
country regulators will be inclined to examine transactions more 
carefully because of the risk that the SWF will act non-commercially, 
and may put in place mitigation agreements (as is not uncommon in the 
U.S.) that limit the ability of a SWF to engage in governance. Lack of 
transparency thus creates external pressures on SWFs that manifest 
themselves through increased regulatory scrutiny and attendant 
transaction costs. On the other hand, transparency may also invite 
scrutiny of a fund's holdings and investment practices, which in tum can 
create internal popular or political pressures on the fund to alter its 
practices. Transparency thus reduces investment frictions, but may also 
enhance domestic pressures on the SWF. 

While transparency is connected to corporate governance 
engagement, obscurity is linked to passivity and disengagement. This 
may be a conscious trade-off for many funds: they are willing to forego 
corporate governance activities in order to avoid unwanted attention by 
either foreign regulators or by politicians, bureaucrats, or citizens of 
their own country. It is certainly also the case that even if all SWFs 
were highly transparent, some SWFs would still not engage in 
governance. First, they may not believe that the benefits of engaging in 
corporate governance efforts outweigh the costs. Alternatively, they 
may choose to free-ride off the efforts of other investors and avoid the 
costs of engagement. For some SWFs, however, engagement has costs 
that extend beyond those expended by other investors because SWFs 
present risks that most other investors do not. Some kinds of 
engagement may be risky for SWF investors in U.S. firms because of 
the reach of CFIUS. The U.S. Treasury regulations implementing 
FINSA broadly define "control" to encompass activities in which an 
investor has the ability to "determine, direct or decide important matters 

180. See Dixon & Monk, supra note 173, at 281-82. 
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affecting an entity"181 including major transactions, closing or relocating 
operations, dividend payments, equity and debt issuance, selection of 
new business lines, entry or termination of significant contracts, 
appointment and dismissal of senior officers, or amending the articles of 
incorporation.182 These matters typically fall far outside the range of 
actions that even the most active shareholders would engage in 
(excepting transactionally-oriented activist hedge funds), but what about 
aggressively criticizing pay practices at a firm? Or asking a company to 
cease dealing with companies in certain countries? These activities 
would seem to invite scrutiny, even if the engagement falls comfortably 
within "mere influence" and does not suggest control. In other words, if 
SWFs engage as "activist" investors, they may worry that they will not 
be treated like other investors. Further, the reality faced by SWFs is that 
risks presented by sovereign investment differ from one SWF to 
another; U.S. regulators likely do not consider the risks presented by 
Chile or Norway's SWFs to be equivalent to the risks presented by 
China's. Thus, the range of governance activities that may be 
undertaken by Norway's GPFG with respect to U.S. firms would be far 
greater than what could be undertaken by China's CIC. 

If SWFs are concerned about signaling investments and practices to 
the market, it is possible in the U.S. to selectively disclose some 
information to regulators without disclosing it to other parties. The SEC 
provides a limited exemption for institutional investors who would be 
otherwise required to disclose all of their holdings under Form 13F.183 

The exemption is intended to protect investment strategies, and so is 
limited as to duration (one year) and is generally not used for a large 
number of stocks because the SEC requires that "[i]f confidential 
treatment is requested as to more than one holding of securities, discuss 
each holding separately unless the Manager can identify a class or 
classes of holdings as to which the nature of the factual circumstances 
and the legal analysis are substantially the same."184 The SEC also 
requires filers to describe, among other things, the investment strategy 
being followed, why public disclosure of the securities would be likely 
to reveal the investment strategy, and an explanation of how failure to 

181. 31 C.F.R § 800.204 (2012). 
182. See id. 
183. See Information Required of Institutional Investment Managers (Form 13F), 

available at http://www.sec.gov/about/forms/13f.pdf. 
184. Id. at 2. 
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grant the request for confidential treatment would likely cause 
substantial harm to the filer. The exemption does not contemplate 
political motivations for requesting confidential treatment, such as the 
desire to avoid domestic political pressures. 

Unfortunately, most SWFs are not filing 13Fs at all, let alone filing 
confidential treatment requests for portions of their holdings. Only two 
foreign-based SWFs, Norway's GPFG and Singapore's Temasek 
Holdings, have filed recent 13Fs.185 As will be discussed in the next 
section, SWFs are treated differently from other investors by regulators. 
However, in this instance, most SWFs are not acting like other investors, 
and because of their status as entities controlled by a sovereign 
government, the SEC is limited (by politics, if not by legal authority) in 
its ability to enforce its rules against them. 

B. ENHANCING REGULATORY TRANSPARENCY 

Just as regulators and some observers call for more transparency 
from SWFs, SWFs and other observers have raised the need for 
enhanced transparency from regulators. The risk of SWF politicization 
has been amply discussed, but equally important is the risk that 
politicians and regulators from countries in which an SWF seeks to 
invest will use the cover of "national security" review to prohibit SWF 
investment. In each case, SWF investment has become politicized. This 
is not to ignore the reality that SWFs are, indeed, unlike other investors 
in important ways, and that regulatory structures must be adapted to take 
these differences into account. However, reciprocal transparency helps 
to facilitate both the investment decision by the SWF and the analysis of 
national security risk (if any) by the regulator. 

Lawyers who regularly advise foreign investors (not only SWFs, 
but any foreign investor that would be subject to a CFIUS investigation) 
are familiar with the transactional frictions that mark the current CFIUS 
process. An opinion piece written by two attorneys, Stephen Paul 
Mahinka and Sean P. Duffy, outlines these challenges.186 The piece 

185. Complete lists of all 13Fs filed by Norges Bank and Temasek Holdings can be 
found through SEC's EDGAR recording system. See Filings & Forms, U.S. SEC. & 
EXCH. C0MM'N, http://www.sec.gov/ edgar/ searchedgar/ companysearch.html. 

186. See Stephen Paul Mahinka & Sean P. Duffy, CFIUS Review Needs Greater 
Transparency, INT'L FIN. L. REV., Oct. 11, 2012, available at 
http://www.morganlewis.com/pubs/CfiusReviewN eedsGreaterTransparency _ IFLR _ 11 o 
ct12.pdf. 
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notes that CFIUS could reduce the uncertainty surrounding its reviews 
and investigations by "providing brief general summaries of the bases 
for its determinations with respect to proposed transactions."187 CFIUS 
provides little clarity to its proceedings except through the annual report 
provided to Congress, a portion of which is made public. As described 
above, this report provides general statistics about notices submitted, 
investigations and reviews initiated, industries involved, and the 
nationalities of the bidders. The public report does not provide any 
information regarding specific transactions or the mitigation agreements 
that may have been entered into as a consequence of an investigation. 
Mahinka and Duffy compare this opacity with other agencies: 

In contrast, numerous US regulatory and enforcement agencies, 
including the Department of Justice Antitrust Division and the Food 
and Drug Administration, commonly provide public statements 
describing their decisions, while accommodating confidentiality 
concerns. Any similar brief summaries of Cfius' parameters of 
decision would necessarily be circumspect, in view of security 
concerns and the need to protect the Agency's deliberative process. 
Nonetheless, it is difficult to conclude that US government, foreign 
government, foreign investors and acquirers, and indeed Cfius itself, 
would not be better served by a short statement of the parties to the 
transaction, the industry involved, and the Agency's general 
rationale for its determination. Such transparency, which would 
require an amendment of the Agency's statute, would enhance the 
predictability and likely the legitimacy of Cfius' decisions, enabling 
both US sellers and foreign investors and acquirers to better gauge 
Cfius' probable concerns and more efficiently undertake investments 
in US businesses.188 

The recent Ralls suit shows the difficulty in obtaining clarity on 
CFIUS decisions. On July 25, 2012, CFIUS issued an order identifying 
national security risks associated with the acquisition by Ralls of wind 
farms located near a U.S. navy facility. 189 Ralls, a subsidiary of Sany, 
China's largest machinery manufacturer, filed a complaint against 

187. Id. 
188. Id. 
189. See Letter from Aimen N. Mir, CFIUS Staff Chair, Dep't of the Treasury, to 

Stephen Heifetz & Todd J. Guerrero (July 25, 2012), available at 
http://www.volokh.com/wp-content/uploads/2012/09/July-CFIUS-Order.pdf. 
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CFIUS on September 12.190 The complaint sought, among other things, 
an order and judgment declaring that CFIUS violated the AP A; that 
CFIUS lacks the authority to issue an order prohibiting the Ralls 
transaction or regulating future transactions not resulting in foreign 
control of a person, and enjoining CFIUS from attempting to do so; and 
an order and judgment declaring "arbitrary and capricious" CFIUS' s 
determinations that the Ralls transaction falls within CFIUS jurisdiction 
and that it presents national security risks.191 Ralls then filed a motion 
on September 13 seeking a temporary restraining order and preliminary 
injunction.192 Ralls argued that to avoid irreparable harm it needed to 
resume construction by September 20, which would allow the company 
to finish construction by the end of the year and be eligible to claim $25 
million in federal tax credits. 193 The suit was thought to have little 
chance of success, but did have some interesting implications: 

The plaintiffs challenge CFIUS's procedures for reviewing 
transactions. Ralls objects to CFIUS's failure to provide any 
"evidence or explanation for its determination[s]" that the 
transaction was a "covered transaction" (and thus under CFIUS 
jurisdiction), that the transaction poses national security risks, and 
that those risks cannot be mitigated by less-restrictive means than the 
overbroad (in Ralls' view) measures in the amended order. The 
challenges should be understood in the context that CFIUS review is 
generally confidential ( CFIUS does not disclose even the fact that a 
review was requested). When CFIUS has a national security 
concern, the Committee will often explain to parties that there is 
evidence of a national security concern but, in the interest of national 
security, the Committee often will not share the reasoning or 
evidence with the parties. Here, Ralls is complaining about the 
inability to hear or understand the issues. If successful, the suit 
could increase the transparency of the review-such as a 
requirement that the Committee articulate for the parties its 
justification for orders beyond a bare finding of "national security 
risk." It could also open the door for CFIUS to explain the reasons 
for recommending to the President that a transaction poses national 

190. See Complaint for Declaratory and Injunctive Relief, Ralls Corp. v. Comm. on 
Foreign Inv. in the U.S., No. 1:12-cv-01513 (D.D.C. Sept. 12, 2012), ECF No. 1. 

191. See id. at 21. 
192. See Motion for Temporary Restraining Order and Preliminary Injunction, Ralls 

Corp. v. Comm. on Foreign Inv. in the U.S., No. 1:12-cv-01513 (D.D.C. Sept. 13, 
2012), ECF No. 7. 

193. See id. at 2. 
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security threats. If this were to come to pass, such disclosure could 
open the door to fruitful mitigation discussions.194 

Unfortunately for Ralls, on the recommendation of CFIUS, 
President Obama issued an order blocking the transaction, and by statute 
the order is not reviewable.195 As noted above, however, there are 
important justifications for enhanced transparency of CFIUS actions, 
particularly when the transparency takes the form of a short public 
statement setting out the reasons for the action. As stated by Mahinka 
and Duffy, more disclosure of the bases for its recommendations would 
make CFIUS reviews and investigations more predictable and provide 
foreign investors with a better sense of the types of investments that are 
likely to create national security concems.196 More generally, an 
explanation of its actions would help inoculate CFIUS against claims 
that its decisions are susceptible to political manipulation, and that 
increased frictions for certain deals, particularly from political and 
economic rivals, are not "by design."197 

More disclosure is not a panacea for politicization of SWF 
investment, and it is crucial to recognize the limits of transparency. 
Transparency does not eliminate political influence in business 
transactions, just as more transparency through campaign finance laws 
does not eliminate business influence in political elections. But 
transparency can raise the costs of improper behavior. In the case of 
CFIUS rulemaking, a statement accompanying an action would require 
CFIUS to provide principled reasons for its determinations, which could 
then be evaluated by the public and other nations. The U.S. has much to 
gain from eliminating politicized treatment of foreign investments, and 
could take a lead in providing a stable foreign investment environment 
that would strengthen the U.S. case when it demands similar treatment 
for U.S.-based firms investing in foreign markets. 

194. Vinson & Elkins, Chinese Energy Developer Sues Committee on Foreign 
Investment in the United States (CFIUS) for Blocking Oregon Wind-Farm Investment 
on National Security Grounds, V &E CFIUS AND NATIONAL SECURITY REVIEW E­
COMMUNlCATION, Sept. 17, 2012, available at http://www.velaw.com/resources/ 
ChineseEnergyDeveloperSuesCFIUSBlockingOregonWindFarminvestment.aspx. 

195. See Regarding the Acquisition of Four U.S. Wind Farm Project Companies by 
Ralls Corporation, 77 Fed. Reg. 60,281 (Sept. 28, 2012). 

196. See Mahinka & Duffy, supra note 186. 
197. See Costa, supra note 140. 
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C. CREATING SPACE FOR SWFs IN CORPORATE GOVERNANCE 

As noted at the outset, complete passivity may be detrimental to 
SWFs and the firms in which they invest. On the other hand, regular, 
active engagement may not be necessary or even desirable for all SWFs. 
But if SWFs are indeed investing for the long term, how can they play a 
meaningful role in corporate governance? In this Part, I will outline 
ways in which even the most constrained SWF can find space to play an 
important role in corporate governance matters: a role that is not 
problematically passive, but does not create regulatory risks for the 
SWF. 

As noted above, Treasury rules restrict what may be called 
"positive" or "offensive" governance.198 Positive or offensive 
governance efforts are typified by engagement with management on 
social issues, governance changes, and even business matters. Examples 
of positive governance outcomes include board nominations, 
shareholder proposals, and advice on business strategies. Most of the 
shareholders classified as "activist", including activist hedge funds, and 
even some labor union and public pension funds, are engaged in positive 
governance efforts. Positive governance efforts, especially those 
resulting in strategy changes and changes on board composition, are 
more likely to create regulatory concern because they increase the risk 
that the SWF is using or could use its influence for non-commercial 
purposes. 

For SWFs that are viewed by U.S. regulators as presenting more 
significant political risks, positive governance is not a realistic option, 
even if the SWF intends to only engage in what it believes are 
shareholder value-producing governance efforts. However, the same 
SWFs may be able to focus on "negative" or "defensive" shareholder 
rights. 199 Examples of defensive or negative governance include merger 
approvals, exercise of voting rights, approval or ratification of 

198. See Paul Rose, Qatar Holdings an "Activist Investor"?, THE STATE CAPITALIST 
BLOG (Sept. 17, 2012), http://www.statecapitalist.org/2012/09/17/qatar-holdings-an­
activist-investor/. The typology of"offensive" and "defensive" activism described here 
borrows from research on hedge fund activism by Brian R. Cheffins and John Armour 
in The Past, Present, and Future of Shareholder Activism by Hedge Funds, 37 J. CORP. 
L. 53 (2011). 

199. See Rose, supra note 198. See also Paul Rose, Qatar Holdings and SWF 
Passivity, THE STATE CAPITALIST BLOG (July 2, 2012), http://www.statecapitalist.org/ 
2012/07 /02/qatar-holdings-and-swf-passivity /. 
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transactions in which there is self-dealing, and the creation of bounded 
governance structures, such as supermajority approval requirements for 
certain transactions or for certain governance changes. Negative or 
defensive governance is typified by rules creation and approval of major 
events, but passivity with respect to most corporate governance matters. 

Qatar's SWF provides a useful recent example of negative 
governance. Qatar Holdings, an investment vehicle of the Qatari SWF, 
owned approximately 13% of Xstrata, a large mining company with 
operations around the world.200 Glencore, a large commodities trading 
and mining company, sought to merge with Xstrata. Glencore held 
shares in Xstrata, but because the deal required approval by a majority 
of disinterested shareholders, Qatar Holdings' ownership block was 
sufficient to successfully block the merger. Qatar Holdings engaged in 
lengthy discussions with Glencore and Xstrata, and consistently held out 
for a better deal over months of negotiations (which it succeeded in 
getting, even though it was not as much as Qatar Holdings had hoped to 
gain). Some viewed Qatar Holdings' efforts as "activist" investing.201 

However, the SWF was not engaged in positive governance, which is 
typified by efforts to catalyze change. Indeed, they were acting as a 
roadblock, as a check on a management decision that was exceedingly 
material to their investment. 

Significantly for SWFs, negative governance efforts are implicitly 
granted a safe harbor by the Treasury rules. The Treasury rules state 
that various activities which fall under the definition of negative 
governance outlined above will not trigger the "control" definition under 
FINSA, including (1) the power to prevent the sale or pledge of all or 
substantially all of the assets of an entity; (2) the power to prevent an 
entity from entering into contracts with majority investors or their 
affiliates; (3) the power to prevent an entity from guaranteeing the 
obligations of majority investors or their affiliates; (4) the power to 
purchase an additional interest in an entity to prevent the dilution of an 
investor's pro rata interest; and (5) the power to prevent the change of 

200. Jill Treanor, Xstrata investor refuses to back miner's £140m merger pay 
package, THE GUARDIAN, Nov. 15, 2012, http://www.theguardian.com/business/2012/ 
nov/15/xstrata-glencore-merger-qatar-holding. 
201. See, e.g., Richard Levick, Game-Changer: Qatar Plays Historic Role in 

Glencore's Bid for Xstrata, FORBES, Sept. 12, 2012; see also Max Nisen, Watch Out 
For This Dangerous New Type Of Activist Investor, Bus. INSIDER (Sept. 6, 2012, 2:49 
PM), http://www.businessinsider.com/watch-out-for-this-dangerous-new-type-of­
activist-investor-2012-9. 
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existing legal rights or preferences of the particular class of stock held 
by the SWF .202 As I have argued elsewhere, this regulatory posture 
makes good sense from a policy perspective, because negative rights do 
not tend to divert management authority away from the directors and 
officers, but instead place limits on the ability of directors and officers 
to impair the rights or interests of the negative right-holder. On the 
other hand, positive rights necessarily involve the exercise of 
management influence or power, which is precisely the kind of activity 
that one might worry about with SWFs, i.e., that management is 
influenced to do something that inures to the political benefit of the 
SWF. Exercising positive rights makes you an activist, but exercising 
negative rights makes you a responsible shareholder.203 

While positive governance activities may raise suspicion with 
regulators, depending on the political relations between the host country 
and the SWF sponsor country, negative governance efforts merely set 
limits to or check managerial behavior,204 and are less likely to concern 
regulators. These are generalities, of course, that will not hold for every 
SWF investing in the United States. Particular decisions by SWFs with 
respect to corporate governance are intensely context-specific. A given 
SWF must consider the effects of its activism on numerous parties, 
including corporate managers and other shareholders, host country 
regulators, home country citizens, and regulators in other countries in 
which the SWF has or invested or may invest in the future. The political 
relationship between the SWF sponsor country and the host country 
plays a large role in shaping governance behavior, as does economic 
necessity ( a desperate host country may welcome investments that it 
would otherwise prefer to discourage; see, for example, the investments 
by numerous SWFs in U.S. financial institutions in 2008-09).205 

Finally, layered on to these factors, internal pressures may encourage 
certain types of engaged governance behavior, as with Norway's 
environmental and social shareholder activism. 

202. See 31 C.F.R. § 800.204(c) (2012). 
203. See Rose, Qatar Holdings an "Activist Investor"?, supra note 199. 
204. Examples of negative governance include merger approvals, exercise of voting 

rights, approval or ratification of transactions in which there is self-dealing, and the 
creation of bounded governance structures, such as supermajority approval 
requirements for certain transactions or for certain governance changes. Negative 
governance is typified by rules creation and approval of major events, but passivity 
with respect to most other management decision-making. 
205. See Rose, supra note 155, at 1230-36. 
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CONCLUSION 

SWFs as a group are still finding their way as investors. While 
some SWFs are very sophisticated investors, others are still developing 
their investment capabilities. So it is with SWF engagement in 
corporate governance. While a few SWFs have sophisticated 
governance engagement programs in place, most do not invest in 
corporate governance. I have argued that this consequence is not solely 
the result of SWF choices, however; regulatory frameworks in the U.S. 
and elsewhere discourage engagement by SWFs. This is not to say that 
all SWFs should engage in positive corporate governance. However, 
they should at least have the ability to effectively engage in negative 
governance efforts, and markets and regulators should expect SWFs to 
engage in such efforts. 

Available empirical evidence indicates that markets tend to 
welcome minority SWF investment, but some studies suggest the 
presence of suspicions that SWFs will engage in tunneling or political 
activities. SWFs can alleviate these suspicions by enhancing 
transparency of when and how they engage in corporate governance 
efforts. Regulators can promote engagement and responsible sovereign 
investing by providing greater transparency regarding their regulatory 
efforts. 


