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JUDICIAL REVIEW OF ACTS OF MILITARY COMMISSIONS

The jurisdiction of a military tribunal may always be in-
quired into by the civil courts, upon application of any party
aggrieved by the exercise of its jurisdiction; and if such a court
exceeds its authority, and undertakes to try and punish a per-
son not within its jurisdiction, its judgment is void, and may
be so declared by any court having jurisdiction of the parties
and of the subject matter.62 But, although the jurisdiction is
always open to attack, there is no appeal, as such, from the
proceedings of tribunals administering, military law and mili-
tary government."8 Is the same true of tribunals administering
martial law; should the same hold true?

All the authorities on the subject apparently agree with
Colonel Winthrop's statement that:

As in the case of the judgment of a court-martial, and as held by the

Supreme Court in Ex parte Vallandigham, the proceedings or sentences
of military commissions are not subject as such to be appealed from to, or
to be directly revised by, any civil tribunal.",

* The first part of this article appears in 7 O.S.L.J. 188 (194a).
tHarvard Law School, class of I94i; Second Lieutenant, Infantry-

Reserve, U. S. A.
62 MILITARY LAWS OF THE UNITED STATES (7 th ed. 1929), pp. 269-7 I.
6

3 WINTHROP, pp. 50-54; MUNSON, MILITARY LAW (1923) pp. z8-29.

However, the accused in case of conviction gets the advantage of "automatic
appellate scrutiny" in every case, by a higher authority. Every record goes up
to at least one higher authority; and all records of general courts-martial go up
two stages, to the convening authority and to the Judge Advocate General or
to the President. MUNSON, ibid; and see A.W. 46, 41 Stat. 796, IO U.S.C.A.
sec. 1517.

04 WINTHROP, p. 846. Accord: DUDLEY, MILITARY LAW AND PROCEDURE

OF COURTS-MARTIAL (3rd ed. 1910) p. 143; FAIRMAN, p. 197; IvEs, MIL-

ITARY LAW (2d ed. i88i) p. 8S.
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All cite Ex parte Vallandigham,"' and nothing more in support
of their conclusion.

A closer examination of Ex parte Vallandigham is in order.
Clement L. Vallandigham, a Congressman from Ohio, had
been tried by a military commission sitting in Cincinnati, on
charges of publicly expressing sympathy with the Confed-
eracy." He was convicted and sentenced to imprisonment for
the duration of the war."5 The sentence of confinement in a
fortress during the war was commuted by his being put beyond
the Union lines, under penalty of being arrested and confined
according to his sentence in case of his return within the mili-
tary lines." In Ex parte Vallandigham,"8 the federal circuit
court for the Southern District of Ohio held that the proceed-
ings were justifiable on the ground of military necessity, and
refused a writ of habeas corpus. Counsel for Vallandigham then
sought to have the proceedings of the military commission re-
viewed by the Supreme Court, and to that end petitioned for
a writ of certiorari to be directed to the Judge Advocate Gen-
eral to certify the proceedings. In an opinion delivered on
Feb. 15, 1864, the Court held that a military commission was
not a "court," and that there was no jurisdiction under the i4th
Section of the Judiciary Act of 1789 to review its proceedings
on writ of certiorari."

The military "commission" that tried Vallandigham was
ordered by General Burnside, commanding the Department
of the Ohio."' This department occupied five States: Ken-

#x4a I Wall. z51 (U. S. 1864); Wiener, sec. 123.
'" See CARL SANDBURG, ABRAHAM LINCOLN-THE WAR YEARS (1939)

Vol. 11, pp. 125-128.
" G.O. 68, Dept. of the Ohio, 1863.
67 See z8 Fed. Cas. 925.
$ z8 Fed. Cas. 874, No. 16,816 (C.C. S.D. Ohio 1863).

610 1 Wall. 25i (U.S. 1864). Note that the "commission" was no longer
in possession of the physical record, they having sent it up to the Judge Advo-
cate General, for review by the military" authorities, in the same manner as
General Scott's "commissions" were required to transmit the record for
review. See pp. 197-198, supra.

7o G.O. 38, Dept. of the Ohio, April 13, 1863.
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tucky, Indiana, Illinois, Michigan, and Ohio. General Burn-
side's statement to the Circuit Court71 in opposition to Val-
landigham's prayer for a writ of habeas corpus indicates that
one of the states of the Department was invaded and three
others threatened when Vallandigham was tried. Burnside was
exercising military government with the Theatre of War, not
martial law in the Zone of the Interior."2 The Circuit Court
decision stands for nothing more than the proposition that the
commander of a military Department, as the agent and repre-
sentative of the President, in time of war, when the existence
of the government is threatened, has authority, under the
constitutional provision making the President the Commander-
in-Chief of the army and navy, in a locality of this country
where military government is properly in force, to arrest citi-
zens, not in the military or naval forces, for mischievous acts
of disloyalty which impede or endanger the military operations
of the government, and to try them under tribunals which he
may set up. The Circuit Court, taking judicial notice that it
was within the theatre of operations, held that such arrests and
trials are justifiable on the ground of military necessity; and
of the existence of that necessity, the commanding general, as
the agent of the President, is the exclusive judge; and that
consequently, it had no authority by writ of habeas corpus to
inquire into it. The Supreme Court's decision stands for the
proposition that proceedings of military tribunals exercising
military government are not reviewable by certiorari merely
because such is exercised within the United States, even as they
are not reviewable by civil tribunals when military government
is exercised without the United States."3

There is judicial opinion favoring the right of the judiciary
to review acts of military authorities to be found in Anglo-

71 28 Fed Cas. 876.
72 See Note p. 207 58, supra. Cf. WINTHROP, p. 799, n. 67; "the name

'martial law' was sometimes, I think inaccurately, applied to the status of
military government in the insurrectionary States."

73 General Burnside's order applied to all persons "withitz his lites." See
G.O. 38 paraphrased at the beginning of the Court's opinion in I Wall. 243.
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American jurisprudence. In the words of Mr. Justice Solomon,
in Queen v. Bekker7 a case arising in South Africa during the
Boer War:

It is thus impossible to predicate of any given act done under martial
law, whether it is justifiable or not, without a full inqury into all the
circumstances of the case, and the extent of the danger involved. But
then the question must necessarily arise, by whom is the test to be applied?
Is the opinion of the General in Command that an act is necessary to be
deemed a conclusive answer in every case, or is it open to a Court of
justice to decide this question for themselves? The case which I under-
stand is put forward on behalf of the Crown is that so long as martial
law is in force, the military authorities alone are the judges of what is
necessary and that no act done within that district by them can be
inquired into by the Court until martial law has ceased to be in force.
If that view be correct, then we are in this position, that however gross
or unwarrantable may have been the interference with the rights and
liberties of any person, the Court cannot intervene to protect him during
the subsistence of martial law. In other words, the jurisdiction of the
Court is ousted from the district, and where a person's liberty has been
interfered with, the Court is as powerless as if the writ of Habeas Corpus
had been suspended. I must say, however, that I am unable to accede to
that contention.... Of course the condition of the country may be such
that the Courts of justice are of necessity dosed; or the particular act
challenged may be so essentially of the nature of an active military
operation, that the Court would as a matter of course accept the opinion
of the military authorities as conclusive of the question. Or again the
Court may in its discretion, if it deems it inadvisable in the interests of
the State, refuse to allow the military authorities to be harassed by judicial
proceedings while active military operations are in progress, and postpone
an inquiry into their conduct until a more convenient time arrives. But
where in a case like the present the acts complained of are acts so
intimately connected with the administration of justice, I do not think
the Court is debarred, merely because martial law is in force, from
satisfying itself that the acts complained of are under the circumstances
proper and necessary.

It is plain that there may be need for martial law and not
for military government. Thus, in the author's supposititious

74 17 Sup. Ct. Rep. 340 (Cape of Good Hope, 9oo). Accord: Umbilini
v. General Officer Commanding, zI N.S. Natal Law Rep. 6 (i9oo). See
FAIRMAN, sec. 33; and Wiener, sec. 124-127.
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case of a violation of the Monroe Doctrine in Brazil, if the
enemy, for the moment, were not too formidable, Congress
could constitutionally declare the Gulf and Seaboard States to
be under martial law, and authorize the President to appoint
military commissions to act as District Courts and Circuit Courts
in that area, with jurisdiction over all criminal work formerly
handled by those courts, plus the other offenses cognizable only
by military tribunals (i.e., a wartime base of jurisdiction).
Certiorari lay for the old common law offenses before, and
should still lie though the tribunal has acquired a new cog-
nomen5 certiorari should also lie as to the new jurisdiction
created by statute. 5 This would be an administrative measure
fashioned by statesmanship to meet the emergency; the bodies
thus created (or re-created, if the existing framework of Fed-
eral courts be kept intact) would be administrative agencies-
they would be courts, but they would be more than just courts5
they would deal in MILITARY ADMINISTRATIVE LAW-coordinat-
ing the administration of criminal justice in time of war or emer-
gency with the administration of government in the area under
the regulations of martial law. The ratio decidendi of Ex parte
Vallandigbham that a military "commission" is not a court
within the meaning of the Judiciary Act of 1789 would no
longer apply, the courts being created under Congress' consti-
tutional power to ordain and establish "courts inferior to the
Supreme Court." 6

See Campbell v. Strong, Hempstead's Rep. 195 (Ark., 1832).
76 Art. III, sec. I. See also: Home L. Ins. Co. v. Dunn, 19 Wall. 226

(U.S. 1873); U. S. v. Haynes, 29 Fed. 696 (1887). Cf. the remarks made
by Chief Justice Innes in Krohn v. Minister for Defence, South African Rep.
(1915) App. Div. 19 1: "With the action of a military commander within the
area of actual hostilities interference would be alike undesirable and impossible.
But in places where there are no military operations in progress, and where yet
it may be necessary to exercise special powers of supervision and control the
position is very difficult. It ought to be possible to legislate for such localities in
a way that would lessen the burden of Martial Law both for the Government
and the people. The circumstances under which it may be proclaimed; the
things that may be done, and-more important still-the things that may not
be done, and the indemnification of those acting within the limits of the power
conferred, all these matters it should be possible to embody in a statute."
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Even though left unrestricted by constitutional or statutory
law, like the power of a civil court to punish for contempts,
martial law must be exercised with due moderation and justice;
and as "paramount necessity" alone can call it into existence, so
must its exercise be limited to such times and places as this
necessity may require; and, moreover, it must be governed by
the rules of general public law, as applied to a state of war. It,
therefore, cannot be despotically exercised.77 As Professor
Chafee has pointed out:"

Martial law is a very serious interference with the ordinary privileges
of American citizens. Once it is established, they can no longer come and
go freely upon a portion of the soil of the United States. They are
hindered in the ordinary enjoyment of their property. They are account-
able for all their actions within the proclaimed territory, not to judges and
juries, but to generals, corporals, and privates. If they disobey military
orders, they may perhaps be tried by court-martial. They can be shot down
if they fail to stop at the challenge of a sentry. If they want to protest,
their only immediate remedy is to beg favors of the commanding officer.

Such a situation in domestic territory, though in wartime,
seems to call out for judicial review as the guarantee against
undue highhandedness.7 9

Here another objection might be offered: If judicial review
of the acts of military commissions is allowed, would there not
also be the concomitant delays and stalling of the judicial
machinery that such military tribunal seeks to avoid? Answer:
No, not if the right of review is discretionary, by writ of cer-
tiorari, as the author has proposed above. It would be otherwise,
probably, if judicial review were a matter of right, as in the case
of Federal administrative agencies in time of peace. The Circuit
Courts and the Supreme Court could swiftly curb unhealthy

7 See 8 Ops. Att'y Gen. 365 et seg. (1857); HALLECK, pp. 373-374;
BENET, MILITARY LAW AND COURTS-MARTIAL (5 th ed., 1866) p. 14.

78 CHAFEE, p. 64.

70. See FAIRMAN, pp. 48-49. Cf. Chief Justice Hughes, speaking of martial
rule: "What are the allowable limits of military discretion and whether or not
they have been overstepped in a particular case, are judicial questions." Ster-
ling v. Constantin, 287 U.S. 378, 400 (932).
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abuses of power on the one hand, and on the other, deny relief
to those whom a judicial discretion shows to be unmeritorious.

The Act of Congress that declares martial law and author-
izes the President to appoint military commissions should
expressly stipulate for review by the Judiciary. This would
remove the necessity for finding a strong-willed judge to do
what Chief Justice Marshall did in Marbary v. Madiso80 - -

take the power of judicial review into his own hands; and
eliminate the confusion between military commissions in non-
hostile areas aiding in the administration of martial law, and
those tribunals sitting in hostile zones-the latter exercising
military government, their actions reviewable, like courts-
martial, by the military (rather than the civil) authorities, by
the 46th Article of War. This confusion dates, as has been
shown,"' from the indiscriminate application of the term "mil-
itary commission" during the Civil War period to all tribunals
judging law administered by soldiers for civilians.

I have hereinbefore stated that "a military commander has
power to make a tactical decision which may result in martial
law becoming military government." I believe it should lie
within the province of the military commander, in any domestic
war, to decide when an area within an area under martial law is
subject to military government because of threatened attack;
when the non-hostile zone of the interior becomes, because of
plans the commander considers vital to carry out his mission,
a hostile theatre of operations or even combat zone, he should
have the same powers and immunities as a conqueror over
invaded enemy territory.

Those who institute or enforce military government should have a
care to base their exercise of authority upon the certain ground of bellig-
erent right or its necessary incidents. Military commanders, under these
circumstances, should avoid the meshes of either constitutional or civil
law; first, because such complications are unnecessary; second, because

80 i Cranch. 137 (U.S. 18o3). See Smith, Decisive Battles of Constitu-

tional Law (Feb. 1923) 9 A.B.A.J. lO9.
81 See Note io, p. 193, supra.
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facilities for securing good advice on constitutional and legal matters
generally are very poor amidst the clang of armies in the field. So long
as military government lasts, the will of the commander should be the
supreme law. Constitutional and civil lawyers have their day in court
after civil law has been established. By following this simple and sound
principle many military commanders and some Administrations would
have been saved a great deal of unnecessary trouble."

This decision of the commander is subject to review by the
Judiciary,"2 (though they will probably not interfere durante
bello with military operations) and if unreasonable may be upset
as being the personal act of an individual, rather than the official
act of an officer. Thus, after he had fought and won the battle
of New Orleans and knew, though not officially, of the ratifica-
tion of the treaty of peace, General Jackson undertook to exercise
military government over the city. One Louallier, a member
of the legislature, thought his conduct illegal, and said so in
print. He was arrested, and Jackson had him tried as a spy. On
bringing habeas corpus proceedings before the United States
District Court, Federal Judge Hall granted the writ. Jackson
arrested the Judge, put him in the guard house and later sent
him out of the city. Afterwards, when the Judge got back into
his court, he called Jackson before him and fined him a thousand
dollars for contempt. Jackson paid the fine. 4

Whether or not a particular area is in a danger zone is a

. BIRKHIMER, pp. 53-54. See also FAIRMAN, p. 42.
. Thus, in Ex parte Vallandigham, discussed on pp. 210-212, supra, it was

decided that General Burnside acted reasonably and within his authority in
setting up his own tribunals within the s States of his Department-i having
been invaded, and 3 threatened with invasion; and that although the pro-
ceedings of those tribunals were reviewable by the military authorities, they
were not the subject of judicial review. Cf. the dictum of Derbigny, J. in
Johnson v. Duncan, 3 Martin 530, 552 (La., I816), censuring General
Andrew Jackson's decision to place New Orleans under military government
during the War of I812, because the British were as far away as four miles!

"' On February 16, 1844, Congress voted to repay the fine with interest.
5 Stat. 65I. The episode is recounted in FAIRMAN, pp. 9o-91; Fisher, "Sus-
pensdon of Habeas Corpus During the War of the Rebellion?' (1888) 3 POL.
ScI. Q. 454, 481. (Hereinafter cited as FISHER.) See also BIRKHIMER, p. 39;
CHAFEE, pp. 71-76, and Appx. G. Cf. Ex parte Young, 209 U.S. 123
(1908).
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question of fact to be decided by the reviewing judge; whether
or not a non-hostile area need be placed under military admin-
istration must be decided by the legislature or the executive."'
All will be aided by the fact that history has an uncanny way of
repeating itself. Consider the following extract from FAIRMAN:

In the shock of the outbreak of war in 1914 Parliament granted
power with prodigality and the government kept coming back for more.
The Defense of the Realm Act (unpopularly known as Dora) as
amended, consolidated and augmented gave the Crown carte blanche
to make ordinances for the national security. . . . It became the law in
England that a civilian might be sentenced to death by court-martial.
In February, 1915, the Attorney General remarked in the House of
Commons that the first Defence of the Realm Act had "created a very
unique situation" and proposed an amendment which reestablished, in
general, the right to a civil trial, with a saving proviso to authorize its
suspension in the event of invasion or other special military emergency.
... Under the authority of the Defence of the Realm (Amendment)
Act, 1915, martial rule was instituted in Ireland on April 29, 1916.
The immediate occasion was the fear of a German invasion."0

And compare the contemporaneous standards which can be
found in England's position in various stages of World War II:
in the early months of the fall of 1939, just after the outbreak
of the war, the situation was not deemed much more serious
domestically (outside of seafaring) than in peacetime; the un-
leashing of the blitzkrieg war machines, the invasion of the Low
Countries, bringing England within range of heavy artillery,
called forth regulations making martial law a domestic fact; the
surrender of France, air-raids and bombings in England, and
the capture of the British isles of Jersey and Guernsey made
military government of the south coast of England a necessity,
and brought the need for martial law again home to Ireland.
True, the situations are relative, and the lines of demarcation

" On the problem of who has the right to declare martial law, see p. 219,
htfra. On the right to review the decision to declare martial law over a given
area, see pp. 225-229, infra.

86 FAIRMAN, pp. 50-52.
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not sharp-but the line must be drawn somewhere. 6 ' In

Professor Chafee's words:

Judges wisely recognize that the particular decisions about emer-
gencies must usually be left to the Executive who wields the sword,
without any control or advice from sedentary scholars on the benches.
But there are l1rnits."

What the future will bring will depend in large measure on

the fury of future war, the power of the enemy and the ade-

quacy of our national defense; the history of measures taken by

governments in wartime, both our own government and others;

and above all on public policy. Whatever measures are needed
will be, must be, taken.

Martial law is elastic in its nature, and easily adapted to varying
circumstances. It may operate to the total suspension or overthrow of
the criminal authority; or its touch may be light, scarcely felt or not felt
at all by the mass of the people, while the courts go on in their ordinary
course, and the business of the community flows in its accustomed
channels."5

THE RIGHT TO DECLARE MARTIAL LAW

That martial law may be instituted only in case of justifying

necessity is conceded. The inroads then made on the rights of

"' Cf. the following language of Prof. E. M. Morgan, writing just after
World War I, "Court-Martial Jurisdiction over non-military persons under
the Articles of War" (1920) 4 MINN. L. REv. 79, Im6: "The time may
come when this theory [that the zone of operations in truth and in fact
comprehends the entire country] and none other will fit the facts, and
necessity will compel its adoption. But it is believed that the term ["theatre
of operations"] reasonably construed in the light of present day conditions,
should be confined to the area which comprehends the theatre of actual
hostilities, the lines of communication, and the reserves and service of supply
under actual military control, and that it cannot properly be enlarged to
cover the farms, factories and workshops under extensively civilian control,
even though engaged in the production of supplies to be used ultimately by
the army." Writing two decades later, WIENER comments: "Whether and
to what extent present-day conditions of warfare require a reappraisal of
the term ["theatre of operations"] will be reasonably apparent to every
reader of the daily press." P. 139.

,1 CHAFEE, p. 66.
Is I BISHOP, CRIMINAL LAW (9th ed. 1923) p. 33.
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the people under municipal law are such that an emergency
alone warrants. There are however, two important preliminary
questions involved: first, What circumstances constitute the
necessity? ; second, Who, the necessity having arisen, has the
right to invoke the martial law power?

The answer to the first question will depend upon the facts
of each particular case. That which would be permissible under
some would not necessarily be so under other conditions. All
that can be done is to lay down some general rules for the guid-
ance of those upon whom responsibility rests. Efforts at formu-
lating the precise circumstances under which martial law may be
invoked have proved unsatisfactory for the reason that such are
just the times when there should be exercised a reasonable, yet a
wide, discretion. Even the French statutes providing for the
"state of siege" are general in their terms, reposing a confidence
in the judgment of the commander who has actually at any
one spot to enforce martial law."

Writers as well as courts have differed as to what degree of
necessity will justify a declaration of martial law. Dicey would
require "immediate necessity,"9 thus agreeing with the Supreme
Court in the Milligan case: "Martial law cannot arise from a
threatened invasion."'" Sir Frederick Pollock would be satisfied
with apparent necessity in the face of some anticipated danger, 2

a view shared by the court in the Wessels case." The Supreme
Court of the United States has never overruled the majority
opinion in Ex parte Milligan-never having had occasion to do
so. Under modern conditions it cannot truly be said that the
absence of visible disorder shows there is no necessity for martial
lawi the continued sitting of courts is too artificial a test to be
serviceable. The demerits of the Milligan test in a time of

89 BIRKHIMER, pp. 35-36, and Appx. V; WIENER, pp. 16-17. There is an

illuminating chapter on "Nature of Necessity Justifying Martial Law" in
BIRKHIMER, pp. 438-456.

90 DicEY, LAw OF THE CONSTITUTION (8th ed.) Appx., n. X.
914 Wall. 2, 127 (U.S. 1866).
92 Pollock, What is Martial Law (1902) 18 L. Q. REv. 152, 154-155.
" See p. 201, supra.

41o
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extensive hostilities under modern "lightning war" conditions
are obvious.

The answer to the second question is a point upon which the
authorities are again divided. One class denies that Congress
lawfully may establish martial lawi the other asserts that such
authority constitutionally may be exercised. So far as national
authority is concerned, the first class maintains that the enforce-
ment of martial law and its inauguration under any circum-
stances is a matter exclusively within the province of the exe-
cutive branch of the government; the second, while conceding
this authority to the executive, asserts that it may be a matter
of legislative cognizance as wellY"

The leading proponent of the view which denies the right
of Congress to institute martial law is Hare,"4 learned writer in
the field of constitutional law. His argument is that the martial-
law power is essentially executive in its naturei that it is not
expressly given to Congress by the language of the Constitution;
that its exercise by Congress would be in derogation of those
rights of life, liberty, and property secured to the citizen by the
4th, 5th, and 6th amendments to the Constitution, and there-
fore beyond the range of implied congressional powers. To use
his language:
... when necessity gives the right, legislation is superfluous; when it does
not, the right cannot be conferred legislatively by Congress. 9"

In accord with the view that the legislative department of
the government possesses no such a function which may at times
displace some of the safeguards that protect life, liberty, and
property, is Professor John N. PomeroyY He contends that

"" What might be called a third view is found in Underhill, "Jurisdiction
of Military Tribunals in the United States over civilians" (1924) 12 CALIF.
L. REV. 75, 159, at 175: "May not the power to establish martial law remain
dormant in the people, to be resumed by them at will by a constitutional
amendment?"

HARE, AmERICAN CONSTITUTIONAL LAW (1889).
SId., Vol. II, p. 965. Accord: Lieber, What is the Justificationz of Mar-

tial Law? (1896) x63 No. AMER. REv. 549.
oo POXMEROY, CONSTITUTIONAL LAW (Bennett's ioth ed., 1888) p. 594.
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the position maintained by Chief Justice Chase and other
dissenting judges in Ex parte Milligan, that Congress may,
under certain circumstances, provide for martial law, military
arrests, and trials of civilians, is "indefensible."" 7 In arguing
that the executive alone has this power, he says:

... martial law is not in any true sense a judicial proceeding, or a
means of executing the civil laws, but is a method of waging war ...
The President, as Commander-in-Chief, wages war.... Whenever a
civilian citzen or alien is engaged in practices which directly interfere
with waging war, which directly affect military movements and oper-
ations, and thus directly tend to hinder or destroy their successful result,
and when, therefore, these practices are something more than mere
seditious or traitorous designs or attempts against the existing civil gov-
ernment, the President as Commander-in-Chief may treat this person as
an enemy, and cause him to be arrested, tried, and punished in a military
manner, although the civil courts are open, and although his offence may
be sedition or treason, or perhaps may not be recognized as a crime by
the civil code.98

On the other hand, Birkimer, learned author of "Military
Government and Martial Law," maintains that the inaugura-
tion of martial law is not exclusively within the province of the
executive branch of the government. He argues that the greater
includes the less: that the Constitution gives to Congress power
to declare war, grant letters of marque and reprisal, and to make
rules concerning captures on land and water5 to raise and sup-
port armies; that Congress is authorized to make all laws
necessary and proper to carry into effect the granted powers.
The measures to be taken in carrying on war and to suppress
insurrection are not enumerated; the decision of all such ques-
tions rests wholly with those to whom the substantial powers
involved are confided by the Constitution, and, concludes Birk-
himer, "the power to carry on war is conferred by the power to
declare war."99 In his words:

9 Id. sec. 710.
98 Id., sec. 714.
9 BIRKHIMER, p. 44.
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During the Civil War the President first assumed martial-law

powers. Suspending the privilege of the writ of habeas corpus was one of
these. The legislature gradually came in this work to his assistance. The
Constitution gives Congress power to pass all laws necessary and proper
for carrying into execution all powers vested in the President as head of
the Executive Department. The means and instrumentalities referred
to as within the authority of Congress are not enumerated or defined.
They are left to the discretion of the legislature, subject only to the
restriction that they be not expressly prohibited, and are necessary and
proper for carrying into execution the powers mentioned. And as to
this, "It is not to be denied," said the Supreme Court of the United
States, "that acts may be adapted to the exercise of lawful power, and
appropriate to it, in seasons of exigency, which would be inappropriate at
other times.'

There is a statement of judicial opinion as to the power to
establish military tribunals to try civilians found in Chief Justice
Chase's dissent in Ex parte Milligan. He said:

Martial law ... is called into action by Congress, or temporarily,
when the action of Congress cannot be invited, and in the case of justi-
fying or excusing peril, by the President, in times of insurrection or inva-
sion or of civil or foreign war, within districts or localities where ordinary
law no longer adequately secures public safety and private rights. We
think that the power of Congress, in such times and in such localities, to
authorize trials for crimes against the security and safety of the national
forces, may be derived from its constitutional authority to raise and
support armies and to declare war, if not from its constitutional authority
to provide for governing the national forces.2

But let us be pragmatic. Suppose Hare and Pomeroy are
wrong in their view that Congress has not the right to invoke the
martial-law power. Let us assume that Congress has the power
to declare martial law. Might not the President usurp this
power to declare martial law even as Presidents have usurped
Congress' power to make war?' Might he not do so, the Con-
stitution being silent on the point, in the same manner that Lin-

' BIRKHMER, p. 40, citing the Legal Tender Cases, I z Wall. 457 (U.S.
1870).

'Wall, 2, 141-142 (U.S. 1866).
I See BEARD, AMERICAN GOVERNMENT AND POLITICS (8th ed. 1939) pp.

i6o-i6i; BIRKIMER, pp. 46-49; FAIRMAN, pp. 100-102.
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coln suspended the writ of habeas corpus' in States that were
not within the theatre of armed conflict, under the theory that
this general power belonged to his office.5 In this he might be
protected by a subsequent act of Congress even as Lincoln's
proclamation was "rubber-stamped" by Congress.'

The conflict between the theoretical and the practical points
of view as to who has the right to declare martial law has been
well summed up by Professor Corwin-who points out why the
conflict must be resolved in favor of the Executive:

The question arises, where are we to look for a constitutional check
upon the President's power to employ martial law? Obviously we must
look to Congress. The basis of martial law is always the necessity of
the case, whether or not the President is entitled to determine the
existence of such necessity in a way to bind the courts. But whenever
necessity is the basis of national power then the final say rests with
Congress by virtue of its powers under the "necessary and proper"
clause; and an act of Congress, whether for the purpose of defining
beforehand the occasions warranting a declaration of martial law, or
for the purpose of terminating or qualifying a currnt exercise of it, would
be binding on the President by virtue of the very duty which he osten-
sibly discharges when he resorts to martial law-the duty to "take care
that the laws be faithfully executed." Nor has the President any pre-
rogative as Commander-in-Chief to employ martial law against domestic
disorder except in the performance of this duty, in other words, as an
instrumentality of law enforcement. Nor would a Presidential "de-
claration of war" survive a counter declaration by the war-declaring
power.

Such is the theoretical argument. At the same time the practical

4 Proclamation of Sept. 24, 1862.
" "The President is not limited in the conduct of the war to the direction

of the armed forces; he may do whatever a commander-in-chief is warranted
in doing under the laws of war to weaken and overcome the enemy. It was
under this general authority, inherent in his office, that President Lincoln,
during the Civil War . . . arrested those charged with giving aid and comfort
to the confederacy; established a blockade of southern ports; and in short,
brought the whole weight of the North, material and moral, to bear in the
contest." BEARD, AMERICAN GOVERNMENT AND POLITICS (3rd ed. 192o )
pp. 194-195.

6 See Act of Mar. 3, 1863, 12 Stat. 755. Lincoln subsequently suspended
the writ anew in conformity to the Statute--Sept. 15, 1863, 13 Stat. 730.
See also the Act of Mar. 2, 1867, c. 155; 14 Stat. 432.
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efficacy of this limitation upon a resolute President may well be ques-
tioned. A statutory rule definitive of occasions requiring martial law
would have to be in such broad terms as to leave it at the mercy of inter-
pretation. On the other hand, for Congress to interfere with an exsting
declaration would require in the face of a certain veto, a two-thirds
vote in each house. We thus see illustrated the critical importance where-
by the initiative has come to be attributed to the President in the presence
of emergency conditions, whether at home or abroad."

It would seem that only Congress, acting under the power
constitutionally conferred on it by Article III, Sec. I, has the
right to provide that military commissions shall be courts
inferior to the Supreme Court, exercising a jurisdiction accord-
ing to the laws of war. Assuming there is no doubt that the
President could appoint military commissions, acting under the
authority of Congress, in the same manner as he appoints federal
judges and members of the federal administrative agencies, in
those jurisdictions or areas which Congress has declared to be
under martial law--could he do so without previous authoriza-
tion of the legislature? This presents a dose question to which
the answer, in the best interests of our national safety, should
be "Yes." The President has the duty of meeting the emer-
gency alone until Congress can act.'

In the event of a declaration of war by Congress it certainly
seems in accord with our notions of the democratic ideal to say
that the commander of each corps area could not immediately
set up military commissions to reign supreme over the civil
tribunals; but, as has been pointed out, whether or not the
President himself could do so without previous authorization of
Congress is a closer question.' Undoubtedly, however, modern
authorities would agree with the minority in Ex parte Milligan
that the President could so act by Congress' specific authoriza-
tion." Thus, Charles A. Beard, one of this country's foremost
historians, writing in 1939, said:

7 Corwin, Martial Law, Yesterday and Today (1932) 47 POL. ScI. Q. 95,
102-103.

- See BIRKHIMER, p. 47.
' Cf. PP- 233-237, infra.

10 See quotation from Ex parte Milligan, 4 Wall. 2, I4I-142 (U.S. 1866)
on p. 2Z2, suplra.
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. . . in case of war or other national emergency, Congress would
probably confer upon the President practically unconditional power over
all citizens and their property and the right to use them at his will and
pleasure as long as the emergency lasted. Judging by the precedents set
during the World War, the Supreme Court would not interfere on
behalf of personal liberties."1

We have just considered the problems of where is vested
the right to declare martial law when the necessity arises, and
what circumstances constitute that necessity. A difficult ques-

tion, closely connected with the two just under discussion, is how
far courts can go in reviewing the decision of the executive or

legislature to declare martial law3 how far rights may be in-
fringed in times when there is no necessity that they should be.

What branch of government is the final judge of the necessity of
acts, otherwise unlawful, which, it is alleged, were requisite in the
emergency? The legislature, by granting or withholding an act of
oblivion? The executive, by a conclusive proclamation? Or the judi-
ciary? If left to the judges, one court might, on habeas corpus pro-
ceedings, free military prisoners, while another court would decline to
interfere.... If the courts are to have the last word, may they interfere
during the period of martial law, or only afterwards? In many cases
afterwards will be too late. Does martial law suspend the courts-or must
the courts be suspended before martial law may be proclaimed?12

In viewing the authorities on this question it is helpful to

consider the State cases involving martial rule. The cases involv-

ing the question posed fall into three categories: First, there are

cases which say that the decision of the executive or legislature
is not reviewable by the courts."3 Such a rule is based on the

11 BEARD, AMERICAN GOVERNMENT AND POLITICS (8th ed. 1939) p. i6i.
And compare the powers given to the President in World War i to coordinate
and consolidate the agencies of national administration, and to set up agencies
such as the emergency of the moment might show to be necessary, conferred
by the Overman Act of May 2o, 1918. 40 Stat. 556.

12 FAIRMAN, pp. 24-25.
"3Martin v. Mott, iz Wheat. 19 (U.S. 1827); Moyer v. Peabody, 212

U.s. 78 (i909); Re Moyer, 35 Col. 159 (19o4); In re Kalanianaole, io
Hawaiian 29 (Sup. Ct., Republic of Hawaii, 1895); Re Boyle, 6 Idaho 609
(1899); In re McDonald, 49 Mont. 454 (1914); Barcelon v. Baker, 5
Philippine 87 (905); State ex rel. Mays v. Brown, 71 W.Va. 519 (i912);
Ex parte Jones, 71 W.Va. 767 (1913). Cf. The Prize Cases, 2 Black 635
(U.S. i867)-President's decision to accord insurgents belligerents rights
conclusive on courts.
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separation of powers theory, which forbids one branch of the
government from interfering in a matter entrusted to the dis-
cretion of a co-ordinate branch.' Another line of authority,
however, recognizes that the courts must allow a degree of dis-
cretion, but that the courts stand ready to correct abuses of dis-
cretion.' A third point of view, not incompatible with the first,
is that the courts stand ready to review what is done in conse-
quence of a proclamation of martial law, 6 although they cannot
review the decision to declare martial law. (It must be borne in
mind that there is a distinction between justification for institut-
ing martial law and justification for individual acts which are
subsequently committed as incidents thereto. The proclamation
might be legal, yet the subsequent conduct of the authorities
culpable.'

Writers on this question are similarly divided. Birkhimer
is of the opinion that the decision of the executive or legislature
that there is a necessity to place some parts of the country under
martial law is conclusive.

The power of the Executive to prosecute a war precipitated upon
the country carries with it by necessary implication the incidental power
to make use of the customary and necessary means of carrying it on
successfully. If he deem the placing of any district under martial law
a proper measure, it is difficult logically to deny him the right to do it.
Someone must judge of the necessity; the determination of some authority
must be final. And where, with reason, can be lodged this discretionary
power with greater safety than with that branch of the Government to
which is entrusted the conduct of the war, and which is held responsible
for its successful prosecution?"

Professor Chafee, in discussing Ex parte Milligan, and dis-
agreeing with the minority's view therein that Congress could

,4See Marbury v. Madison, i Cranch. 137, 165 (U.S. 1803).
1' See the opinion of Betts, J., in Matter of Barry, Cir. Ct. S.D. N.Y. May

25, 1844, reported in a note to Re Burrus, 136 U.S. 586 (1889); see espe-
cially p. 6io.

' Sterling v. Constantin, 287 U.S. 378 (932); Ex parte Lavinder, 73
W. Va. 759 (I914); Note, 8I PA. L. REV. 468 (i933).

1 FAIRI.IAN, p. 6o.
Is BIRKHIMER, p. 378. Accord: WHITING, WA POWERS UNDER THE CON-

TITUTION (43 ed. 1871), p. 462.
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have set up a military commission to try civilians if it wished,
that Congress is sole judge of the expediency of military meas-
ures in war time, and that this war power is not abridged by the
Bill of Rights, writes:

The majority view that the war power (even of Congress) is con-
stitutionally limited may be accepted by one who questions the subsidiary
proposition that military tribunals are never justified in a place where
the civil courts are open. It may be that military tribunals are necessary
where the still operating machinery of the civil courts cannot adequately
cope with the situation; but the civil courts must eventually decide
whether their machinery was adequate or not. Otherwise, in any war,
no matter how small or how distant, Congress could put the whole
country under military dictatorship. 9

Reasons have already been advanced why courts must stand
ready to review what is done in consequence of a proclamation
of martial law,"0 the same reasons may be advanced for review-
ing the decision as to the necessity of the declaration of martial
law. There are those who would argue that the executive must
be left unhampered in time of war to deal with problems sum-
marily and to take protective measures without waiting for the
machinery of the courts. To those who urge that this view gives
too great a power to the executive, and that it is likely to be
abused, they would reply that it is equally improbable that the
ordinary executive would disregard the powerful restraints of
public opinion.

To carry on a war effectively, the executive must have power; and
reliance must be placed on the ability of the people to restrain him in the
use of it."

A powerful weapon in the hands of the people is the knowl-
edge that they may bring before a court the question of whether
martial law is justified in their locale. Granted that the line
laid down in the Milligan case is too restrictive of the war power

'9 CHAFEE, p. 138. Accord: FAIRMAN, pp. 143-145.
20 See JUDICIAL REviEW OF ACTS OF MILITARY COMMISSIONS, pp. 209-

219, supra.
2Note (19oz), 15 HARv. L. REv. 85o, 851. Cf. Case of Ship Money,

3 How. St. Tr. 825 (1637), and Stat. 16 Chas. I, c. 14 (164o).
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of the United States, it does not appear evident at this writing
that a diametrically opposite view must of necessity be taken-
that in time of war or emergency wherever the civil courts are
open they must show obeisance to the military, must close their
doors and allow the jurisdiction to be assumed by military
tribunals.

In their attitude toward the necessity for martial rule judges may
(and do) err, on one side or the other. So may the political branches of
the government. How far the former should be bound by the judgment
of the latter is a question to be approached in the light of experience.
Doubtless in America we would lean toward an effective judicial
control.2"

It would also seem to be the province of the civil court to
say when martial law is no longer necessary after the event of a
peace.2 3 In FAIRMAN'S words:

Martial rule does not linger until the political branches of the gov-
ernment terminate it by some formal act. It ceases to be lawful with the
passing of the emergency; and of this the courts will be the judge. 4

Thus, I believe that the ultimate decision as to when martial
law must rightly begin and end should rest in the hands of a
court. Objection will be made to this position-it will be argued
that to hold executive or legislative action in this important
particular subject to judicial review would be to hamstring the
government at a time when it can least abide delay. To those

22 FAIRMAN, pp. 144-145.
23 See Case of Davis, 7 Fed. Cas. 63, No. 3,6zia (1868). Jefferson

Davis was accused of treason and held in custody at Fortress Monroe by the
military authorities. He had been captured on May Io, i865. The privilege
of the writ of habeas corpus had been suspended by Lincoln on Sept. 15, 1863
(13 Stat. Appx. IV) and apparently restored by a peace proclamation by Pres-
ident Johnson on April z, I866 (i4 Stat. 81I). Yet Chief Justice Chase
refused to sit as a circuit judge "within a jurisdiction in which a soldier was the
ultimate arbiter, and a bayonet was the sole symbol of law," for the purpose of
hearing Davis' application for bail or for a writ of habeas corpus. Evidently the
discretion rested with him as to whether martial law still prevailed. See also
Hamilton v. Kentucky Distilleries Co., 2 51 U. S. 146, especially pp. 159-163
(1919).

24 FAIRMAN, p. 207, citing The King (O'Brien) v. Military Governor,
(1924) 2 Irish Rep. 32. See n. 42, P- 2oz, supra.
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who would make the proclamation as to the necessity of declar-
ing martial law in any particular area conclusive on the courts,
I would only urge my opinion that the President should not be
able on his ipse dixit to place all citizens beyond the protection
of the civil law; that the judgment of a court is as desirable as
that of one Executive. The court may be trusted not to inter-
fere in a national emergency unless the bounds of a very reason-
able discretion are overstepped. It is a matter of policy whether
or not Democracy should be a war-time form; for my part, I do
not believe authoritarianism is the "American way." In the
words of Chief Justice Hughes:

If this necessity actually exists, it cannot be doubted that the power
of the Nation is adequate to meet it, but the rights of the citizen may not
be impaired by an arbitrary legislative declaration.2"

MARTIAL LAW AND THE SUSPENSION OF HABEAS CORPUS

Is it true, as Professor Parsons once taught, that martial law
and the suspension of the right to habeas corpus are one and the
same thing? 6 The answer is "No," the former include the
latter and much more.

The suspension of the writ of habeas corpus is not, in itself a declara-
tion of martial law; it is simply an incident, although a very important
incident to such declaration.2 7

That is to say, while arrest and detention without warrant
constitute an important feature of martial law, they are not its
only manifestation. Limitations on the right of assembly, a
curfew order, a search for and seizure of weapons are other
typical characteristics. These measures have no relation to the
writ of habeas corpus and could not be justified on the ground
that the writ was suspended.

Martial law is not mentioned by name in the Constitution or

25 Hughes, War Powers Under the Constitution, p. I2, Sen. Doc. No. Io5,

65th Cong. ist Sess.).
26 Parsons, Lecture on Martial Law (1861) 3 Western Law Monthly 331.
27 HALLECK, p. 375. Accord: Parker, Habeas Corpus and Martial Law

(1861) 93 No. Am. REv. 471.
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statutes of the United States, nor is much light thrown upon the
subject by the Constitutions and laws of the several states of the
Union, or the decisions of our courts. It is true that the Consti-
tution recognizes the fact that there may be cases of rebellion
and invasion, but it has made no general provision for the sup-
posable or necessary incidents to such a condition of affairs. The
only clause having direct relevancy to this subject is the declara-
tion that

The privilege of the writ of habeas corpus shall not be suspended,
unless when, in case of rebellion or invasion the public safety may require
it.2-

The privilege of the writ of habeas corpus has been expressly
suspended by legislative enactment only three times in American
history: Once by the legislature of Massachusetts in Shays' Re-
bellion 2 1 once by the Confederate government 30 and once by
the Congress of the United States during the Civil War.3"

There have also been a number of occasions on which habeas
corpus has been suspended by the executive and military author-
ities of the United States. During the administration of
President Washington, in the Pennsylvania "Whiskey Insur-
rection" of 1794-1795, the military authorities engaged in sup-
pressing it disregarded the writs which were issued by the
courts for the release of the prisoners who had been captured as
insurgents." Again, during the Burr conspiracy of i8o6, Gen-
eral Wilkinson, "acting," according to Halleck, "under the
authority of President Jefferson... suspended the privilege of

28 CONST. ART. III, sec. 9.
29 There are no cases involving the suspension during Shays' Rebellion. See

MINOT, HISTORY OF THE INSURRECTIONS IN MAssAcHusETTs-references to

the suspension are found on pp. 51, 57, 61-64, 70, 82, iS. And see 3 HIL-
DRETH, HISTORY OF THE UNITED STATES, p. 474.

3o See 60 N.C. 525; 27 Tex. 6z7 and 705.
31 i2 Stat. 755.
3- HALLECK, p. 379, regards this as suspension by the military authorities.

But WINTHROP records: "... . no suspension of the writ was resorted to: sundry
of the insurgents were indeed arrested by military authority, but they were
duly brought to trial before a dvil court." p. 828.
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this writ, as against the superior court of New Orleans.33 3 Gen-
eral Jackson assumed the right to refuse obedience to the writ
of habeas corpus, first in New Orleans, in 1814, as against the
authority of Judge Hall, when the British army was approach-
ing that city31 ; and afterward in Florida, as against the author-
ity of Judge Fromentin3

The question whether the President is authorized to exer-
cise the power of suspending habeas corpus independently of
Congress has been much discussed. The Constitution stops short
of saying who is authorized to order or effect such suspension-
Congress or the President (or a military commander represent-
ing him). The first judicial expression of opinion on this score
is to be found in a dictum in Ex parte Bollman:'

If at any time the public safety should require the suspension of the
powers vested by this act (Judiciary Act of 1789, I Stat. 58, 81) in the
courts of the United States, it is for the legislature to say so.

That question depends upon political considerations, on which the
legislature is to decide. Until the legislature will be expressed, this court
can only see its duty, and must obey the laws."6

The dictum of Chief Justice Marshall in Ex parte Bollman

33 HALLECK, 10c. cit. It is not disputed that Wilkinson disregarded writs
issued by the local courts in that section of Louisiana over which he was in
command, and even, for a brief period, imprisoned a county judge. WiN-
THROP, p. 828 and authorities there cited. But as to whether these acts were
done under the authority of President Jefferson, Fisher writes: "When Aaron
Burr and his conspiracy became so formidable as to suggest the suspension of
habeas corpus, Jefferson, who was then President, submitted the whole matter
to Congress, claiming no right for himself, and in the discussion which fol-
lowed no one suggested that the President might exercise the power." (1888)
3 POL. Sci. Q. 454, 458.

"' See p. 217, supra.
14 Sumner, Andrew Jackson (American Statesman-1890) pp. 68-71.
354 Cranch. 756 (U.S. 1807).
36 4 Cranch. 75, IOI (U.S. 1807). The case involved the criminality of

two of the supposed conspirators whom General Wilkinson had caused to be
arrested during the Burr conspiracy under a charge of treason. The dictum
was long accepted as settling that the Constitution was to be construed as
empowering not the President, but Congress alone, to suspend the privilege
of habeas corpus. It has also been cited for the proposition that the introduction
of martial law does not of itself suspend habeas corpus. Johnson v. Duncan,
3 Martin 532 (La. 181s).
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was reasserted as a positive ruling in Ex parte Merryman.37

Merryman, a resident of Maryland, was arrested May 25,
1861, under a military order and taken to Fort McHenry.
Upon his petition, Chief Justice Taney issued a writ of habeas
corpus on May 26th, directed to the commander of the Fort,
General Cadwalader, and returnable next day. The General's
return *as duly filed, stating, in effect, that Merryman had
been arrested under order of Major General Keim of the U. S.

Army, and brought to Fort McHenry charged with treasonable
acts. The return further stated that General Cadwalader was
informed the charges could be dearly established; that he was

authorized by the President in such cases to suspend the writ of

habeas corpus for the public safety; that he realized this power
was "a high and delicate trust" which he had been enjoined to
exercise "with judgment and discretion," and suggested that
he be not embarrassed by any "unnecessary want of confidence."
The return then requested that further action be postponed until
the General could receive instructions from the President, when
a further return would be made. This request was disregarded
by the Chief Justice, who forthwith issued an attachment for
contempt against General Cadwalader because he had not pro-
duced Merryman. The marshal was unable to execute the at-
tachment. Whereupon the Chief Justice filed an opinion oft-
cited since as the leading case on the proposition that the Presi-
dent has no power to suspend the writ of habeas corpus or to
authorize anyone else to do so.

President Lincoln, however, procured an advisory opinion

from Attorney-General Bates to the effect that in time of insur-
rection the President has discretionary power to arrest and hold
persons against whom there is probable cause for suspicion of

complicity with the enemy; and that he is justified in refusing
to produce the body of his prisoner and show the cause of his

37 Taney's Circuit Court Decisions, 246; Fed. Cas. No. 9487 (1861).
See criticism of this case by Judge Hatcher, MARTIAL LAW AND HABEAS

CORPUS (I939) 25 A.B.A.J. 375 et sMY.
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detention." Fortified with this, Lincoln suspended the writ as to
persons liable to draft who should absent themselves from their
places of residence or from the country in order to avoid it;"
and subsequently, by his proclamation making subject to martial
law all insurgent enemies, their aiders and abetters throaghout
the United States, he ordered:

That the writ of habeas corpus is suspended in respect to all persons
arrested, or who are now, or hereafter during the rebellion shall be,
imprisoned in any fort, camp, arsenal, military prison, or other place of
confinement by any military authority, or by the sentence of any court-
martial or military commission.4"

This suspension by presidential proclamation resulted in a
flood of writings asserting and denying the constitutional power
of the President to suspend the writ.4" In Ex parte Field" the
court expressed an opinion that Lincoln's proclamation was
effective; but the President and the military authorities did not
have their way in the courts of those states where there was
strong anti-Lincoln or even pro-Confederate sentiment.Y

The conflict as to where the situs of power to suspend rested
was resolved in favor of the Legislative branch of the govern-
ment. By Act of Congress on March 3, 1863, the President
was given discretionary power to suspend the writ for the dura-
tion of the rebellion." On Sept. I5th of that year Lincoln pro-

8 io Ops. Att'y Gen. 74-July, 1861.
" War Dept. G.O. 1o4, August 13, 186z.
40 Proclamation of Sept. 24, I86z. See Foster, suspension of the Writ of

Habeas Corpus, (1917) 2 So. L. Q. 269.
"' See the list of almost 50 pamphlets collected by Fisher (1888) 3 POL.

Scl. Q. 454, 485-488.
42 5 Blatchford, 63; Fed. Cas. No. 4761 (D.Vt. Oct. 7, 1862).
43Inre Kemp, 16 Wis. 359 (1863). The Supreme Court of Wisconsin

admitted that martial law might ipso facto suspend habeas corpus temporarily,
but denied that the President had authority to proclaim martial law in peace-
ful and loyal states, or power to suspend the privilege of habeas corpus-that
power belonged to Congress alone. Wisconsin did not recognize suspension
of the writ until Congress suspended it in 1863. In re Oliver, 17 Wis. 681
(1864).
.4 12 Stat. 755. Similar legislation was resorted to by the Congress of the
Confederate States by Act of Feb. 15, 1864, in which the power of suspension
was expressly declared to be "vested solely in Congress." The Act is reprinted
in WINTHRoP, Appx. XIX, pp. IOO8-IOO9.
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claimed the suspension of the privilege of the writ in con-
formity to the statute." The Act contained a section validating
retroactively all arrests that had been made by authority of the
President prior to the Act, but this was later held unconstitu-
tional and void." The Act of 1863 expired with the termination
of the rebellion in 1866, and no subsequent suspension has been
ordered by the President except in the single case of the un-
lawful combinations of the so-called "Ku-klux" in South Caro-
lina in 1871, in which, by proclamations of October 17 and
November io of that year, issued in accordance with the special
authority given by Congress," and limited as to its exercise to
the end of the next regular session of Congress, he suspended
the writ in ten counties of that state.

As a result of the foregoing, Colonel Winthrop concluded

that:

As a general principle of law, it may be deemed to be settled by the
rulings of the courts and weight of Igal authority, as well as by the
action of Congress and practice of the Executive, that the President is
not empowered of his own authority to suspend the privilege of the writ
of habeas corpus, and that a declaration of martial law made by him or a
military commander, in a district not within the theatre of war, will not
justify such suspension in the absence of the sanction of Congress. The
result must be that martial law proper will in the future rarely be
initiated in the United States where Congress has omitted to provide the
means of rendering its exercise effectual.4"

There is, however, a respectable minority body of authority

who point out that while the power to suspend habeas corpus

might theoretically lie with Congress, as a practical matter
whether the writ is suspended by executive proclamation or act
of Congress is immaterial-that if the President takes it upon
himself to do so, the practical result is that the military will be
supreme and the courts powerless to interfere, at least durante

45 i3 Stat. 730.
41 McCall v. McDowell, 15 Fed Cas 1235, No. 8,673 (C.C.D. Cal. 1867).
47 Act of April 2o, 1871, c. 22, s. 4.
4SWINTHROP, p. 330. Accord: CHAFEE, p. 137, n. 13 and authorities

there collected.
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bello, and that thereafter, should the war have been waged
successfully, his assumption of dictatorial powers will be con-
doned." Thus, Halleck, writing before Ex parte Merryman
reached the courts, and arguing that the power to suspend does
not belong exclusively to Congress, but may also be exercised
by the executive, subject always to his liability to impeachment
by Congress, says:

But suppose it should be definitely decided that Congress alone is
empowered to suspend the privilege of this writ, and cases of "rebellion
or invasion" should occur, where an imperious overruling public necessity
requird, from the President, or those under his authority, an exercise of
this power, must he disregard "the public safety," and permit a judge
who is armed with this writ to endanger or destroy the government?
Even if it were plain that the words of the constitution were intended to
give this power exclusively to Congress, we think that in a case of public
danger, at once so imminent and grave as to admit of no other remedy,
the maxim salus populi suprema lex should form the rule of action, and
that a suspension of this writ, by the executive and military authorities
of the United States would be justified by the pressure of a visible public
necessity; if an act of indemnity were required, it would be the duty of
Congress to pass it."

The force behind this view is hard to escape-theory favors
Congressional suspension, but practice favors the Executive
action. It is like an irresistible force meeting an immovable
object-and when that happens, as Professor Thomas Reed
Powell says: "they both back up and go around each other."
What actually happened in the Civil War is a good example
of this: Lincoln suspended the writ of habeas corpus without
legislative authorization; then Congress authorized the sus-

19 Cf. the editorial in Life (Sept. 16, 1940), p. 24, approving President
Franklin D. Roosevelt's action in trading 50 "over-age" U. S. destroyers for
8 British naval and air bases in the New World: "True it was that the Presi-
dent had not taken either Congress or the people into his confidence and
attempted to educate them to the specific need of his trade. But the fact that
the trade was so overwhelming approved seemed adequate proof that he had
done an excellent job of educating the people to the great basic fact of
America's present danger, making them willing not only to accept but welcome
swift, bold executive action for defense."

1o HALLECK, pp. 379-38o.
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pension; finally Lincoln suspended the writ anew in conformity
with that authorization-a moral victory for both sides! Rec-
ognizing this, Colonel Winthrop, though representing the
majority viewpoint, felt constrained to append to his opinion
the proviso

But, in the event of a practical exercise of the same in an adequate
emergency, and of the consequent arrest and holding by military author-
ity, in good faith and what is believed to be the full and proper per-
formance of duty, of undoubted public enemies or other criminals, in
temporary disregard of judicial process sued out for their release, it can
scarcely be questioned that Congress, if it does not expressly ratify the act,
will at least protect or indemnify the officers and soldiers concerned, by
legislation corresponding to that enacted for a similar purpose at the
dose of active hostilities in the Civil War, while-as then- authorizing
the removal to a court of the United States of actions for damages com-
menced against such persons in State courts. 5

With perhaps an over-abundance of quotations I have tried
to state the conflict of authority as to where should rest the
power to suspend the privilege of the writ of habeas corpus.
Which view is the more desirable? In the United States, martial
law and habeas corpus suspension-although differing as the
whole differs from a part-have been practically regarded as the
same thing. 2 A mere declaration of martial law, no matter how
much "in case of rebellion or invasion, the public necessity may
require it," would be utterly useless unless accompanied by a
suspension of the privilege of the writ of habeas corpus. Most
likely, therefore, the formal initiation of martial law will begin
by a suspension of habeas corpus." The problem is thus reduced
to the previously considered question of who has the right to
initiate martial law-on that question we have seen that author-
ity is likewise divided,"' and that as a practical matter suspension
can be, and has been, effected by the Executive. Since habeas
corpus cannot constitutionally be suspended "unless the public

WINTHROP, p. 38o and Footnotes 6i and 6z, pp. 209-210, supra.
2 HALLECK, pp. 375-376.

See WINTHROP, pp. 819-820.
4 See pp. 220-224.
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safety may require it," suspension, like the declaration of martial
law, must have necessity as a condition precedent. Necessity is
justification for both, but it would seem that there may be need
for suspension and not for the other incidents of martial law. In
both cases, however, the court should have the right to go behind
the preamble as to the existing necessity for suspending the writ
or declaring martial law, to see, if it chooses, or has not already
judicial knowledge thereof, whether the facts are as proclaimed.


