
238 LAW JOURNAL -MARCH, 1940

NEGLIGENCE - SUFFICIENCY OF THE EVIDENCE WHEN

INVITEES SLIP AND FALL ON THE PREMISES

Plaintiff, a boy between eleven and twelve years of age, brought an
action by his next friend to recover damages for personal injuries sus-
tained while using the diving tower at defendant's swimming pool. The
boy had slipped and fallen from the tower, the platform of which was
grooved and rough. The planks were painted and became slippery when
wet. During a heavy rainstorm the pool guard had warned the bathers
and divers not to use the platform until the storm subsided. As soon as
the rain ceased, the plaintiff mounted the slippery, wet tower and re-
sumed diving. After diving a few times, the plaintiff, in attempting a
back dive, slipped and fell striking his head against the wall of the pool.
Plaintiff alleged that his injuries resulted from the negligent acts of the
defendant in failing to cover the diving platform with burlap or some
abrasive substance, thus permitting the platform to become wet and
slippery, and in failing to warn plaintiff of its slippery condition. The
Supreme Court held that a verdict was properly directed for the defend-
ant, as the plaintiff had not shown sufficient evidence of negligence to
submit the case to the jury.'

No other case was found wherein an injury occurred due to one's
slipping off a diving board. Numerous cases have dealt with injuries
resulting from invitees slipping in swimming pools or in stores, in most
of which cases the courts have held that the mere fact of plaintiff's slip-
ping on defendant's property did not make out a case for the jury.

In the leading Ohio case,2 a customer slipped on entering defendant's
store. The floor was wet because water had been tracked in by cus-
tomers and blown in by the wind. The court held that a verdict should
have been directed for the defendant. Recently, an Ohio Court of Ap-
peals rendered a similar decision in a parallel case where the customer
slipped on a slushy floor.3 Other state courts have reached the same re-
sult as indicated by like decisions in New York4 and New Jersey.5 There
has been a similar approach in cases in which the injury has occurred in
swimming pools. A New York court dismissed the complaint for want
of evidence of negligence in a case in which plaintiff had slipped and
fallen on the wet steps leading to a platform in defendant's swimming
pool.' Where the bathers fell on the wet floor at the edge of the pool,
the court said that the slippery condition of the platform surrounding the
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pool was necessarily incidental to its use, and in the absence of any proof
of violation of defendant's duty to keep the premises in a reasonably safe
condition, a directed verdict should have been rendered.' Similar state-
ments may be found by a Texas court' and a Washington court.' A
Missouri court held that the case had been properly submitted to the
jury but reversed the case for error in the instructions.'0

There is some support for the opposite view. In another Texas case,
it was indicated that there was sufficient evidence to submit the case to
the jury, but the case was reversed on other grounds.'1 The only evi-
dence offered in that case was plaintiff's testimony that the part of the
tile and concrete floor on which plaintiff fell was smooth, slippery, and
slimy, whereas other portions had been hacked. Where a restauranteur
knew that the floor had been made slippery during the day due to
moisture in the air, and as a result plaintiff fell, a federal reviewing court
reversed the trial court for error in directing a verdict for defendant. 2

In cases in which the plaintiff has been injured by slipping and fall-
ing on an oily spot,'" a piece of lettuce,' 4 soap,"5 soapy water,'6 or wet
waxed linoleum,'" the courts have refused to impose liability on the de-
fendant for injury to an invitee unless the dangerous condition causing
the accident was known to the owner, or unless the defendant in the
exercise of reasonable care should have known of the dangerous con-
dition.

In the instant case, the defendant may of course be charged with
knowledge that the floor was wet. The structure was exposed to the
elements and the platform would frequently be wet as a result of rain.
However, even if no rain fell, a platform used repeatedly for diving
would not be completely dry. While the precipitation would make the
board somewhat more slippery, the decision in the principal case appears
reasonable. A diving board cannot be entirely free from moisture and,
in the absence of evidence that other materials which would reduce the
risk of slipping were available and in common use, it would seem that
a verdict was rightly directed for the defendant. At any rate, the cases
most nearly analogous indicate a decided preference for that view.
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