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ALL'S WELL THAT ENDS WELL

All's Well That Ends Well, Act IV, Sc. IV.

As the curtain rises on Act III of the mighty drama of the
Commerce Clause, those who take their seats again to finish
out the play' find the scene but little changed. Only fresh ink
upon *the statute books of Congress gives hint that time has
witnessed something presageful while edging seven years closer
to eternity. It is January 21, 1895; the Supreme Court of the
United States is met to decide a momentous issue by the style of
United States v. E. C. Knight Co.' The voice of the Court is
the voice of Melville Weston Fuller, successor to the tradition
of Marshall, Taney, Waite. "This was a bill filed by the United
States against E. C. Knight Company and others, in the Circuit
Court of the United States for the Eastern District of Pennsyl-
vania, charging that the defendants had violated the provisions
of an act of Congress approved July 2, 1890, c. 647, entitled

'An Act to protect trade and commerce against unlawful re-
straints and monopolies' .. The bill then alleged that in
order that the American Sugar Refining Company might obtain
complete control of the price of sugar in the United States, that
company . . . entered into an unlawful and fraudulent scheme
to purchase the stock, machinery, and real estate of the other
four corporations defendant, by which they attempted to con-
trol all the sugar refineries for the purpose of restraining the
trade thereof with other States as theretofore carried on inde-
pendently by said defendants . . ."' Then spoke the august
Court its solemn judgment:

t Professor of Law, Ohio State University.
'The drama of the Commerce Clause as it unfolded during the first one

hundred years is restaged in (I939) 6 O.S.L.J. 42.
2 156 U.S. i (1895).
'Id. at z.
4 Id. at 3.
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"It will be perceived how far-reaching the proposition is

that the power of dealing with a monopoly directly may be
exercised by the general government whenever interstate or
international commerce may be ultimately affected. The regu-
lation of commerce applies to the subjects of commerce and
not to matters of internal police. Contracts to buy, sell, or
exchange goods to be transported among the several States, the
transportation and its instrumentalities, and articles bought,
sold, or exchanged for the purposes of such transit among the
States, or put in the way of transit, may be regulated, but this
is because they form part of interstate trade or commerce. The
fact that an article is manufactured for export to another State
does not of itself make it an article of interstate commerce, and
the intent of the manufacturer does not determine the time
when the article or product passes from the control of the State
and belongs to commerce. This was so ruled in Coe v. Errol,
I I6 U.S. 517, 525, in which the question before the court was
whether certain logs cut at a place in New Hampshire and
hauled to a river town for the purpose of transportation to the
State of Maine were liable to be taxed like other property in
the State of New Hampshire. Mr. Justice Bradley, delivering
the opinion of the court, said: 'Does the owner's state of mind
in relation to the goods, that is, his intent to export them, and
his partial preparation to do so, exempt them from taxation?
This is the precise question for solution. . . . There must be
a point of time when they cease to be governed exclusively by
the domestic law and begin to be governed and protected by
the national law of commercial regulation, and that moment
seems to us to be a legitimate one for this purpose, in which
they commence their final movement from the State of their
origin to that of their destination.'

"And again, in Kidd v. Pearson, 128 U.S. I, 2o, 21, 22,
where the question was discussed whether the right of a State
to enact a statute prohibiting within its limits the manufacture
of intoxicating liquors, except for certain purposes, could be
overthrown by the fact that the manufacturer intended to ex-
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port the liquors when made, it was held that the intent of the
manufacturer did not determine the time when the article or
product passed from the control of the State and belonged to
commerce, and that, therefore, the statute, in omitting to
except from its operation the manufacture of intoxicating
liquors within the limits of the State for export, did not con-
stitute an unauthorized interference with the right of Congress
to regulate commerce. And Mr. Justice Lamar remarked: 'No
distinction is more popular to the common mind, or more
clearly expressed in economic and political literature, than that
between manufacture and commerce. Manufacture is transfor-
mation-the fashioning of raw materials into a change of form
for use. The functions of commerce are different. The buying
and selling and the transportation incidental thereto constitute
commerce; and the regulation of commerce in the constitutional
sense embraces the regulation at least of such transportation.
. . . If it be held that the term includes the regulation of all
such manufactures as are intended to be the subject of com-
mercial transactions in the future, it is impossible to deny that
it would also include all productive industries that contemplate
the same thing. The result would be that Congress would be
invested, to the exclusion of the States, with the power to regu-
late, not only manufacturers, but also agriculture, horticulture,
stock raising, domestic fisheries, mining-in short, every branch
of human industry. For is there one of them that does not
contemplate, more or less clearly, an interstate or foreign mar-
ket? Does not the wheat grower of the Northwest or the cotton
planter of the South, plant, cultivate, and harvest his crop with
an eye on the price at Liverpool, New York, and Chicago? The
power being vested in Congress and denied to the States, it
would follow as an inevitable result that the duty would de-
volve on Congress to regulate all of these delicate, multiform
and vital interests-interests which in their nature are and
must be local in all the details of their successful management.

I . And see Veazie v. Moor, 14 How. 568, 574.
"In Gibbons v. Ogden, Brown v. Maryland, and other
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cases often cited, the state laws, which were held inoperative,
were instances of direct interference with, or regulations of,
interstate or international commerce; yet in Kidd v. Pearson
the refusal of a State to allow articles to be manufactured
within her borders even for export was held not to directly
affect external commerce, and state legislation which, in a great
variety of ways, affected interstate commerce and persons en-
gaged in it, has been frequently sustained because the inter-
ference was not direct ....

"The Circuit Court declined, upon the pleadings and proofs,
to grant the relief prayed, and dismissed the bill, and we are
of opinion that the Circuit Court of Appeals did not err in
affirming that decree.' '

Three years later this juristic scene, with somewhat different
actors,' was substantially re-enacted' to weave this theme of
narrow definition more tightly into the central plot. With the
effort to apply the Sherman Act to a combination of commission
men in the Kansas City livestock market the Court would have
no traffic, and that despite the fact the stockyards lay astride
two States and members' solicitors went into the hinterland of
several others in search of consignments for their principals.

"To treat as condemned by the act all agreements under
which, as a result, the cost of conducting an interstate commer-
cial business may be increased would enlarge the application

r Id. at I 3-16. Note the Court's reference to the case of Veazie v. Moor,
the significance of which was indicated in (I939) 6 Ohio St. L. J. 42, at 51,
n. 36. In z STORY, COMMENTARIES ON THE CONSTITUTION ( 5 th ed. Bigelow
189) §1075, the attitude pregnant in the Veazie case is contrasted with the
language of Marshall in Gibbons v. Ogden.

I Id. at 17-I8.
Not only were the litigants and their counsel different, but two new

faces looked down on those before the Bench.
$ Hopkins v. United States, 171 U.S. 578 (1898). On the same day the

Court decided, also adversely to the Government, Anderson v. United States,
'71 U.S. 604 (1898), involving an alleged violation of the Sherman Act by
cattle traders operating upon the Kansas City market as the Traders' Live
Stock Exchange. Though factually different from the Hopkins case to this
extent, the judgment was rested heavily for support upon the Hopkins' de-
cision.
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of the act far beyond the fair meaning 6f the language used.
There must be some direct and immediate effect upon inter-
state commerce in order to come within the act. The State may
levy a tax upon the earnings of a commission merchant which
were realized out of the sales of property belonging to non-
residents, and such a tax is not one upon interstate commerce
because it affects it only incidentally and remotely although
certainly Ficklen v. Shelby County Taxing District, i45 U.S.
I. .

9

"Definitions as to what constitutes interstate commerce are
not easily given so that they shall clearly define the full mean-
ing of the term. We know from the cases decided in this court
that it is a term of very large significance. It comprehends, as
it is said, intercourse for the purposes of trade in any and all
its forms, including transportation, purchase, sale and exchange
of commodities between the citizens of different States, and
the power to regulate it embraces all the instruments by which
such commerce may be conducted. Welton v. Missouri, 91
U.S. 275; Mobile County v. Kimball, 102 U.S. 691i Glouces-
ter Ferry Company v. Pennsylvania, 114 U.S. 196; Hooper v.
California, 155 U.S. 648, 653; United States v. E. C. Knight
Company, I56 U.S. i.

"But in all the cases which have come to this Court there
is not one which has denied the distinction between a regulation
which directly affects and embarrasses interstate trade or com-
merce, and one which is nothing more than a charge for a local
facility provided for the transaction of such commerce. On the
contrary, the cases already cited show the existence of the dis-
tinction and the validity of a charge for the use of the
facility. . .."

"The position of the solicitors is entirely different from
that of drummers who are travelling through the several States
for the purpose of getting orders for the purchase of property.
It was said in Robbins v. Shelby County Taxing District, I2O

' Hopkins v. United States, 171 U.S. 578, 592 (1898).
10 Id. at 597.

162
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U.S. 489, that the negotiation of sales of goods which are in
another State for the purpose of introducing them into the State
in which the negotiation is made is interstate commerce.

"But the solicitors for these defendants have no property
or goods for sale, and their only duty is to ask or induce those
who own the property to agree that when they send it to mar-
ket for sale they will consign it to the solicitor's principal, so
that he may perform such services as may be necessary to sell
the stock for them and account to them for the proceeds thereof.
Unlike the drummer who contracts in one State for the sale of
goods which are in another, and which are to be thereafter de-
livered in the State in which the contract is made, the solicitor
in this case has no goods or sample of goods and negotiates no
sales, and merely seeks to exact a promise from the owner of
property that when he does wish to sell he will consign to and
sell through the solicitor's principal. There is no interstate
commerce in that business.

"Hooper v. California, 155 U.S. 648, is another illustration
of the meaning of the term 'commerce,' as used in the Constitu-
tion of the United States. In that case, contracts of marine in-
surance are stated not to appertain to interstate commerce, and
cases are cited upon the nature of the contract of insurance gen-
erally at page 653 of the opinion.""

Thus, true to the lawyer's accustomed izodas operandi, does
the Court find the measure of Congressional power for affirma-
tive legislation in the precedents most readily at hand; that
commerce which belongs to Congress to control is cast in the
legal mould which judicial realism fashioned to define the
commerce that was forbidden to the States to tax. Into the law-
yer's ponderous tomes this facile constitutional suture soon made
its subtle way, to clothe the view it sired in final orthodoxy.
Onto the boards they come in turn with telling effect, these
Commerce commentators.

Prentice and Egan, The Commerce Clause of the Federal
Constitution (1898): "Commerce is the interchange of goods

11 ld. at 6oI-6oz.
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or property of any kind between nations or individuals. Trans-
portation is the means by which commerce is carried oni with-
out transportation there could be no commerce between nations
or among the States.

"In every case which has been held to be within the consti-
tutional grant to Congress, actual transportation, either of per-
sons or property, appears to be the characteristic of foreign
commerce and commerce among the States."' 2

"On the other hand, where there has been no transportation,
it has been held that 'commerce' did not exist. In Nathan v.
Louisiana it was said that a broker dealing in foreign bills of
exchange was not engaged in commerce . . . So in Paul v. Vir-
ginia the court held that issuing a policy of insurance was not a
transaction of commerce.""

"Neither the production nor the manufacture of commodi-
ties, nor their preparation for transportation, are acts of com-
merce. Manufacture is the fashioning of raw material into a
new form. Commerce succeeds manufacture, and begins only
when manufacture is complete. That an article is made for ex-
port to another State does not of itself make it an article of
interstate commerce." 41

Sutherland, Notes on the Constitution of the United States
(I 9o4): "Transportation is an element of commerce; the trans-
portation of articles of trade for purposes of exchange or sale;
transportation of passengers. The handling of subjects of inter-

22 PRENTICE AND EGAN, THE COMMERCE CLAUSE OF THE FEDERAL

CONSTITUTION (1898) 44.
23 Id. at 46.
14 Id. at 54. The tendency to give interstate commerce a fixed meaning

for all purposes, and a narrow, physical meaning at that, is not so apparent in
MILLER, LECTURES ON THE CONSTITUTION OF THE UNITED STATES (I893)
Lecture IX. But Davis, editor of the volume, indicates the lecture was writ-
ten about i88z. The notes upon Lecture IX, prepared by Davis, reveal the
telling effect of Coe v. Errol and Kidd v. Pearson. i KENT, COMMENTARIES
(i 3 th ed. Barnes 1884) 518-522, and id. (14th ed. Gould 1896) 579-591
tend toward all-purpose definition of commerce in physical terms. i HARE,
AMERICAN CONSTITUTIONAL LAW (1889) Lectures XXI and XXII remains
truer to the more organic view of Gibbons v. Ogden, though recognizing
some limitation in Nathan v. Louisiana and Paul v. Virginia.
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state commerce while in transit is a part of the transportation.
Commerce does not consist alone in the transportation of ar-
ticles, but includes also the contracting for the sale of articles,
and their delivery in another State, for sale is itself an essential
ingredient of intercourse.""la

"Whenever a commodity has begun to move, as an article
of trade, from one State to another, commerce in that commod-
ity has begun; but this movement does not begin until the com-
modity has been shipped or started for transportation, and
notwithstanding goods are all ready for shipment, if they have
not actually commenced their final movement, they have not
assumed a commercial character within this clause. So logs,
collected and lying in a river preliminary to shipment out of the
State, are not yet subjects of commerce. But the character of
the commodity is not determined by the nature of the initial act;
actual movement is the test . . . . the mere intent to export an
article cannot determine when it becomes an article of interstate
commerce, and the fact that coal offered for sale generally in
towboats is bought with the intention of exporting it does not
exempt it from a state tax.' 6

Cooke, The Commerce Clause of the Federal Constitution
(I9o8): "It will appear that commerce, in the sense now con-
sidered, but partially and imperfectly comprehends intercourse,
and does not necessarily comprehend traffic at all, or the 'pur-
chase, sale, and exchange of commodities.' Navigation, as a
mere phase of transportation, may be here ignored. We shall,
however, discover that commerce in this sense essentially con-
sists in transportation, clearly including the transportation of
persons and property, at least tangible property, generally. The
scope of what is included in addition to persons and tangible
property may not yet be clearly defined, but there is certainly
included the transmission of intelligence under certain con-
ditions.

"- SUTHERLAND, NOTES ON THE CONSTITUTION OF THE UNITED STATES

(1904) 95-96.
10Id. at Iio-III. See also (1903) 7 Cyc. 413, 415, 416, 417.
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"We therefore submit the following definitions of com-
merce, as the term is used in the commerce clause, leaving it to
be hereafter justified in detail. Commerce consists in transpor-
tation (not necessarily all transportation but certainly) includ-
ing the transportation of persons, tangible property, and (at
least under certain conditions) of intelligence."'7

Willoughby, The Constitutional Law of the United States
(19io) vol. 2: "Commerce has frequently been defined by the
courts as intercourse. But not all intercourse is commerce. To
render intercourse commerce there must be present the element
of transportation, whether of persons or things. 'Transporta-
tion is essential to commerce, or rather is commerce itself.'
(Railway Co. v. Husen, 95 U.S. 465; 24 L. ed. 527)." 8

"In a series of most important decisions it has been held that
commerce does not begin until the goods intended for sale, or
exchange in another State have begun their trip thither. That
is to say, they must at least have been placed in the hands of the
agents who are to transport them. The mere fact that goods are
manufactured to be transported and sold in another or other
States, or that they have been segregated in the place where
produced, for that purpose, is not sufficient to make them arti-
cles of interstate commerce. In some way they must have ad-
vanced some distance upon their way outside of the State of
production. It is clear, therefore, that the whole process of
manufacture or production is definitely excluded from the oper-
ation of the commerce clause. 'Commerce succeeds to manu-
facture, and is not a part of it' (U.S. v. E. C. Knight Co., 156
U.S. I; 15 Sup. Ct. Rep. 249; 39 L. Ed. 325).

"The fact that goods are manufactured for export does not
render their manufacture an element in the interstate or foreign
commercial transaction. This principle is dearly laid down in
Coe. v. Errol.""

17 COOKE, THE COMMERCE CLAUSE OF THE FEDERAL CONSTITUTION

(19o8) 9-1o (italics in the original).
18 2 WILLOUGHBY, THE CONSTITUTIONAL LAW OF THE UNITED STATES

(I9IO) 631.
19 Id. at 640-642.
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Off, thus, to a flying start, this conception of Congressional
power as one paced by the blindered State tax cases long held
the inside track in what proved to be the feature offering of the
play. A challenger was not, however, over-late in getting to the
post; indeed, he started close upon the favorite's heels. Ad-
dyston Pipe & Steel Co. v. United States,2" decided just as the
century dosed, gave the United States, after three decisive
routs, its first taste of hard-won victory in anti-trust enforce-
ment.2 1 A combination in cast iron piping was held afoul the
Act of Congress because involving contracts for sale and trans-
portation interstate. Spoke the Court which had but lately en-
tered in the race a horse of pedigree: "As has frequently been
said, interstate commerce consists of intercourse and traffic be-
tween the citizens or inhabitants of different States, and includes
not only the transportation of persons and property and the
navigation of public waters for that purpose, but also the pur-
case, sale and exchange of commodities . 22

"Decisions regarding the validity of taxation by or under
state authority, involving sometimes the question of the point
of time that an article intended for transportation beyond the
State ceases to be governed exclusively by the domestic law and
begins to be governed and protected by the national law of com-
mercial regulation, are not of very dose application here. The
commodity may not have commenced its journey and so may
still be completely within the jurisdiction of the State for pur-

LO 175 U.S. ?,I (1899).
21 This count disregards, clearly, the Court's decisions in United States v.

Trans-Missouri Freight Association, 166 U.S. 29o (1897); and United
States v. Joint Traffic Association, 171 U.S. 505 (1898), both of which in-
volved suece sful action by the Government against loose-knit combinations
of railroads engaged in interstate transportation of passengers and freight.
But Commerce drama playgoers need no further unfolding of the plot to see
that railroads doing business interstate will become the special guests of Con-
gressonal management in the legislative hostelry built from out the Commerce
grant. A good seat at the unfolding of Constitutionalism's leading play would
have saved not a few who should have been there, from puzzled wonderment
at repeated judicial blessing of Congressional railroad regulation in the name
of the Commerce Claue.

"Id. at z4I.
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poses of State taxation, and yet at that same time the commod-
ity may have been sold for delivery in another State. Any
combination among dealers in that kind of commodity, which
in its direct and immediate effect, forecloses all competition and
enhances the purchase price for which such commodity would
otherwise be delivered at its destination in another State, would
in our opinion be one in restraint of trade or commerce among
the States, even though the article to be transported and deliv-
ered in another State were still taxable at its place of manu-
facture.""3

Six laps further down the stretch of time, the long shot for
the moment drew again the inside lane.2" The nation's major
packers, charged with offense against Congress' herculean ef-
fort to save the competitive scheme of things, had put their
money on the other horse. Demurring to the Government's
allegations paragraph by paragraph, they sought to isolate each
operation and prove it intrastate within the rules evolved for
State taxation and later given general currency.2" But, declared

23 Id. at 245-246.
2 4 Swift & Co. v. United States, 196 U.S. 375 (1905).
23 Thus: "The description of the livestock in the sixth paragraph, as

livestock produced and owned principally in other States and Territories, and
shipped by the owners to the places where sold, for sale to persons engaged
in producing and dealing in fresh meat, does not show that the sales of the
livestock are interstate commerce. The livestock, when offered for sale in the
pens of the stock yards, are, under the allegations of fact in the bill, to be
considered as having become part of the general mass of property of the state
where offered for sale. The defendants purchasing the livestock have the
right so to treat and deal therewith. Brown v. Houston, 114 U.S. 6z, 632;
Pittsburgh Coal Co. v. Bates, i56 U.S. 577, 588, 589; Emert v. Missouri,
120 U.S. 489, 497. When purchased, the live stock is, under the allegations
of this bill, at rest for an indefinite time, awaiting sale at its place of destina-
tion. DiamondMatch Co. v. Ontonagon, 188 U.S. 8z, 92." Id. at 380.

"The sellers' act in delivering the merchandise to the common carrier,
or carrying the merchandise to the carrier's depot (if that is taken to be in
effect alleged), is not any part of the interstate transportation, and does not
make the goods the subject of interstate commerce. Coe v. Errol, 116 U.S.
517, 528." Id. at 378.

"The sales alleged in the third paragraph of the bill, by agents of the
owners in other States and Territories, to whom the owners of the fresh meats
have shipped the same for sale there by such agents on the ground, are not
Woodruff v. Parham, Case of the State Freight Tax, Coe v. Errol, and Kidd
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the nine who then occupied the judges' stand, "... commerce
among the States is not a technical legal conception, but a practi-
cal one, drawn from the course of business. When cattle are sent
for sale from a place in one State, with the expectation that they
will end their transit, after purchase, in another, and when in
effect they do so, with only the interruption necessary to find a
purchaser at the stock yards, and when this is a typical, con-
stantly recurring course, the current thus existing is a current
of commerce among the States, and the purchase of the cattle
is a part and incident of such commerce. What we say is true
at least of such a purchase by residents in another State from
that of the seller and of the cattle. And we need not trouble
ourselves at this time as to whether the statute could be escaped
by any arrangement as to the place where the sale in point of
law is consummated. See Norfolk & Western Ry. v. Sims, 19 1
U.S. 441. But the sixth section of the bill charges an interfer-
ence with such sales, a restraint of the parties by mutual con-
tract and a combination not to compete in order to monopolize.
It is immaterial if the section also embraces domestic trans-
actions.

"It should be added that the cattle in the stock yard are not
at rest even to the extent that was held sufficient to warrant tax-

Pearson, 12S U.S. I, z3; United States v. E. C. Knight Co., 156 U.S. I,
13, 17; Austin v. Tennessee, 179 U.S. 343; Crossman v. Lurman, 192 U.S.
189, 198; Am. Harrow Co. v. Shaffer, 68 Fed. Rep. 750; Stevens v. Ohio,
93 Fed. Rep. 793." Ibid.

In these passages will be noted cases unfamiliar from the earlier Acts of
the Commerce drama. They are, however, but the later incarnation of the
spirit which once had its being in Nathan v. Louisiana, Veazie v. Moor,
Woodruff v. Parham, Case of the State Freight Tax, Coe v. Erroll, and Kidd
v. Pearson. In a later age still other cases, again either themselves state tax
decisions or built upon their cornerstone, line the stage's track to give contin-
uing support to the horse that's out in front so long. Most prominent among
them are, as will be seen, Bacon v. Illinois, 227 U.S. 504 (1913); Delaware,
Lackawanna & Western v. Yudkonis, 238 U.S. 439 (1915); Heisler v.
Thomas Colliery Co., 260 U.S. 245 (1922) ; Oliver Iron Mining Co. v. Lord,
262 U.S. 172 (19z3); Hope Natural Gas Co. v. Hall, 274 U.S. 284 (1927);

Utah Power & Light Co. v. Pfost, z86 U.S. 165 (1932); Champlin Refin-
ig Co. v. Okla. Corp. Comm., 286 U.S. 21o (1932); Federal Compress &
Wfrarehouse Co. v. McLean, 291 U.S. 17 (1934).
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ation in American Steel & Wire v. Speed, 192 U.S. 5oo. But
it may be that the question of taxation does not depend upon
whether the article taxed may or may not be said to be in the
course of commerce between the States, but depends upon
whether the tax so far affects that commerce as to amount to a
regulation of it. The injunction against taking part in a combi-
nation, the effect of which will be a restraint of trade among the
States by directing the defendants' agents to refrain from bid-
ding against one another at the sales of live stock, is justified
so far as the subject matter is concerned.

"The injunction, however, refers not to trade among the
States in cattle, concerning which there can be no question of
original packages, but to trade in fresh meats, as the trade for-
bidden to be restrained, and it is objected that the trade in fresh
meats described in the second and third sections of the bill is
not commerce among the States, because meat is sold at the
slaughtering places, or when sold elsewhere may be sold in less
than the original packages. But the allegations of the second
section, even if they import a technical passing of title at the
slaughtering places, also import that the sales are to persons in
other States, and that the shipments to other States are part of
the transaction--'pursuant to such sales'-and the third section
imports that the same things which are sent to agents are sold
by them; and sufficiently indicates that some at least of the sales
are of the original packages. Moreover, the sales are by persons
in one State to persons in another. But we do not mean to imply
that the rule which marks the point at which State taxation or
regulation becomes permissible necessarily is beyond the scope
of interference by Congress in cases where such interference is
deemed necessary for the protection of commerce among the
states."2

But though there thus arose a doubt as to whether the favor-
ite was the thoroughbred he seemed to be at first, the jockey
atop the challenger chose for a time to accept the pace he set.
Thus in the first of the celebrated Child Labor Cases, litigating

26 Swift & Co. v. United States, i96 U.S. 375, 398-400 (1905).
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the constitutionality of Congressional prohibition upon the
movement interstate of child-made goods, the Solicitor General
ably reconciled the legislative mandate with the inbred view
of Commerce as movement interstate. "While doubt has ex-
isted as to how far back Congress may reach, prior to the actual
start of the interstate journey (Coe v. Errol, i i6 U.S. 517;
United States v. E. C. Knight Co., 156 U.S. I; Loewe v. Law-
lor, 208 U.S. 274), and how far forward after the journey has
ceased (Brown v. Maryland, 12 Wheat. 4195 McDermott v.
Wisconsin, 228 U.S. 115), it has never been doubted that when
the actual transportation begins the jurisdiction of Congress at
once attaches. . . . The statute carefully avoids the difficulties
in the first Employers' Liability Cases, 207 U.S. 463, by not
applying to that commerce which is wholly within one State."7

It sharply distinguishes between the manufacture, which lies
wholly within one State, and the interstate movement. No pro-
hibitions are extended to manufacturers of goods as such, al-
though they may intend subsequently to ship in interstate com-
merce. United States v. E. C. Knight Co., 156 U.S. I. A man-
ufacturer may, notwithstanding the act, employ such children as
he pleases. The law springs into activity only when actual
transportation to another State begins." 8

But though these tactics were eminently successful for a
time, as numerous constitutional mileposts abundantly attest, 9

the judges, while not unanimous, now ruled their usage here to
be improper. "Over interstate transportation, or its incidents, the
regulatory power of Congress is ample, but the production of
articles, intended for interstate commerce, is a matter of local

27 Howard v. Illinois Central R.R. Co., 207 U.S. 463 (19o8), held
unconstitutional the first Federal Employers' Liability Act because in coverage
it drew no line between injuries occurring during intrastate and those arising
during interstate operation by interstate railroads.

z Hammer v. Dagenhart, 247 U.S. 251, 252-253 (I918).
Champion v. Ames, 188 U.S. 3zi (19o3) (the Lottery Case), decided

two years before the Swift case, from which this seemingly unbeatable strategy
developed; Hipolite Egg Co. vs. United States, 220 U.S. 45 (1911) (Pure
Food and Drug Act); Hoke v. United States, 227 U.S. 308 (913) (Mann
Act); Carminetti v. United States, 242 U.S. 470 (1917) (semble).
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regulation. 'When the commerce begins is determined, not by
the character of the commodity, nor by the intention of the
owner to transfer it to another State for sale, nor by his prepara-
tion of it for transportation, but by its actual delivery to a com-
mon carrier for transportation, or the actual commencement of
its transfer to another state.' (Mr. Justice Jackson in In re
Green, 52 Fed. Rep. I 13.) This principle has been recognized
often in this court. Coe v. Errol, i 6 U.S. 517; Bacon v. Illi-
nois, 227 U.S. 504, and cases cited. If it were otherwise, all
manufacture intended for interstate shipment would be brought
under federal control to the practical exclusion of the authority
of the States, a result certainly not contemplated by the framers
of the Constitution when they vested in Congress the authority
to regulate commerce among the States. Kidd v. Pearson, 128
U.S. I, 21."' Thus did the Court's majority call the jockey's
action crowding and give the favorite the advantage at the turn.
No ruling in the entire race called forth the cries of cheat that
this decision evoked among many railbirds at the stage's
track;3 1 the bitterness which the challenger's partisans made no
attempt to hide reveals how much they counted on this strategy
to bring their horse in first. 2

Although the next time around,3 and later on as well, 4 this
30 Hammer v. Dagenhart, 247 U.S. 251, 272-273 (1918).
31 Few indeed were the commentators who had anything good to say for

Hammer v. Dagenhart. Citations to the literature may be found in Stem,
That Commerce Which Concerns More States Than. One (1934_) 47 Harv.
L. Rev. 1335, at 1358, n. II2.

" See especially Corwin, Congress's Power to Prohibit Commerce: A
Crucial Constitutional Issue (1933) i8 Corn. L. Q. 477. But cf. the remark
of Stern, supra note 31, at 1359: "But that oft-criticized decision may be
explained by the nature of the device which Congress was attempting to
employ. Without seriously claiming the right to go into the states and
directly control child labor, Congress was seeking to achieve the same result
by indirection, by attaching a series of conditions to the shipment of goods
across state lines. Congress very dearly gave the impression of trying to get
away with something."

33 United States v. Hill, 248 U.S. 420 (1919).
3 4 Thus the Court sustained, in 1925, the National Motor Vehicle Theft

Act. Brooks v. United States, 267 U.S. 432 (1925).
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style of race won approval at the judges' stand," the dark horse
strove once again to outrun the other entry. This change of
form soon had the favorite hard pressed, despite the handicap of
noviceness which held the other back. "Counsel for appellants
cite cases to show that transactions like those of the commission
men or dealers here are not interstate commerce or within the
power of Congress to regulate. The chief of these are Hopkins
v. United States, 171 U.S. 578, and Anderson v. United States,
171 U.S. 604.""3 Yet with only one dissenting vote the Court
found them to be of different strain because they showed no
stream of commerce coursing in their veins. And then, "The
other cases relied on by appellants are less relevant to this dis-
cussion than the Anderson and Hopkins Cases. Some of them
are tax cases. As to them it is well to bear in mind the words of
the Court in the Swift Case (p. 400):

"'But we do not mean to imply that the rule which marks
the point at which State taxation or regulation becomes permissi-
ble necessarily is beyond the scope of interference by Congress in
cases where such interference is deemed necessary for the pro-
tection of commerce among the States.'

"Thus, take the case of Bacon v. Illinois, 227 U.S. 504.
Bacon had purchased grain in transit from a western State to
the east. He exercised the power under his contract to stop the
grain in Illinois and put it in a grain elevator there. He in-
tended to send it on to some other State for sale. He might
have changed his mind. He did, however, after a time, send it
out of the State. The grain was taxed while it was in Illinois.
The question was whether it was immune from taxation because
in transit in interstate commerce. Following the cases of Wood-
ruff v. Parham, 8 Wall. 123; Coe v. Errol, I16 U.S. 517;
Brown v. Houston, 114 U.S. 622; Pittsburgh & Southern Coal

" Though the writer bought his ticket late, from where he stood the

judging seemed to take account of factors disregarded by those who clamored
that the rulings from the center stand had no consistency. See Strong, Coop.
erative Federalism (1938) 23 Iowa L. Rev. 459, especially at 476-478, 481-
486, 508-509.

11 Stafford v. Wallace, 258 U.S. 495, 523-524 (1922).
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Co. v. Bates, 156 U.S. 577; Diamond Match Co. v. Ontonagon,
188 U.S. 82, 93, 96; Kelley v. Rhoads, 188 U.S. I, 5, 7; Gen-
eral Oil Co. v. Crain, 2o9 U.S. 211; and American Steel &
Wire Co. v. Speed, 192 U.S. 500, it was held that property in
a State which its owner intends to transport to some other State,
but which is not in actual transit and in respect to the disposition
of which he may change his mind is not in interstate commerce
just because of the intention of its owner, and may, therefore,
be taxed by the State where it is. The Court brought out the
distinction between such cases and this in the remark (p. 516):

"1'The question, it should be observed, is not with respect
to the extent of the power of Congress to regulate interstate
commerce, but whether a particular exercise of State power in
view of its nature and operation must be deemed to be in conflict
with this paramount authority.'

"Moreover, it will be noted that even in tax cases where
the tax is directed against a commodity in an actual flowing and
constant stream out of a State from which the owner may with-
draw part of it for use or sale in the State before it reaches the
State border, we have held that a tax on the flow is a burden on
interstate commerce which the State may not impose because
such flow in interstate commerce is an established course of busi-
ness. United Fuel Gas Co. v. Hallanan, 257 U.S. 277; Eureka
Pipe Line Co. v. Hallanan, 257 U.S. 265."'

Having gained the inside rail again, the challenger pressed
on, in the lap beyond the Packers and Stockyards Act, to hold
the edge thus won. Declared the Court, approving the Grain
Futures Act, "It is impossible to distinguish the case at bar, so
far as it concerns the cash grain, the sales to arrive, and the
grain actually delivered in fulfillment of future contracts, from
the current of stock shipments declared to be interstate com-
merce in Stafford v. Wallace, 258 U.S. 495. . . . This case was
but the necessary consequence of the conclusions reached in the
case of Swift & Co. v. United States, 196 U.S. 375. That case

37 Id. at 525-527.
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was a milestone in the interpretation of the commerce clause of
the Constitution. It recognized the great changes and develop-
ment in the business of this vast country and drew again the di-
viding line between interstate and intrastate commerce where
the Constitution intended it to be. It refused to permit local
incidents of great interstate movement, which taken alone were
intrastate, to characterize the movement as such. The Swift
Case merely fitted the commerce clause to the real and practi-
cal essence of modern business growth. It applies to the case
before us just as it did in Stafford v. Wallace."" And again, as
in the decision of the year before, taxation by the State is visual-
ized as perfectly consistent with the exercise of federal power."
Minnesota v. Blasius," ten time laps later on, but crystallized
this viewpoint into holding.

But notwithstanding the growing closeness of this classic
race and mounting doubt that the favorite is after all a horse
bred to this race, most of the money continued to remain on
him." To one such intellectual wagerer, 2 regulation of oil pro-
duction lay beyond Congressional competence, for "how can it
be said that the production of oil is commerce and therefore
subject to regulation by Congress?"' The authorities, said he,
are clear: Coe v. Errol, Kidd v. Pearson, Delaware, Lacka-
wanna & Western v. Yurkonis, and so on, through Oliver Min-
ing Co. v. Lord. Nor, declared another, could the federal anti-
trust law lay holy hands upon curtailment agreements in any of
the States; on this the Child Labor Case and Oliver Mining Co.
v. Lord were unequivocally conclusive. Two others among

" Chicago Board of Trade v. Olsen, 262 U.S. 34, 35 (i9z3).
"2Id. at 33.

290 U.S. i 0933).
" But see Fuchs, Legal Technijue and National Control of the Petroleum

Industry (1931) I6 St. Louis L. Rev. i89, at 2oo, n. 55, whom the Board of
Trade decision had convinced of "the futility of arguing by anology from
tax cases to matters of regulation, as many writers still do." See also Note
(1933) i9 St. Louis L. Rev. z5; Stern, That Commerce Which Concerns
More States Than One (1935) 47 Harv. L. Rev. 1335, 1356.

42 HAYDEN, FEDERAL REGULATION OF THE PRODUCTION OF OIL (1929).
43 Id. at 59.
44 LOGAN, THE STABILIZATION OF THE PETROLEUM INDUSTRY (1930)

195-197.
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the track's dramatis personae were equally ready to wager on
Congressional impotency to regulate insurance," while plung-
ing on judicial approbation of more centralized control of trade
and industry was viewed by most as utmost folly. "The immu-
nity of the process of production from Federal control has been
recognized by the Court, as constituted at present, with no dis-
sent. In Utah Power & Light Co. v. Pfost, 286 U.S. 165, the
Court held that the generation of electricity is exclusively the
subject of State control and is not subject to Federal control,
although the power generated be immediately transmitted to
another State. . . . This rule that the process of production is
under the exclusive control of the States and is immune from
Federal control under the Commerce Clause has been enumer-
ated in other cases. In Hope Gas Co. v. Hall. . . . In Coe v.
Errol .... In U.S. v. Knigbt Co .... In Oliver Iron Min-
ing Co. v. Lord. . . . In Crescent Cotton Oil Co. v. Missis-

sippi. . . . In Federal Compress & Warehouse Co. v. Mc-

Lean. .... "46 A few there were, of course, who took the
cautious step of placing a little money on the long shot in the
race as well;4" while some threw caution to the winds and played
it heavy on him alone.48

Thus, neck and neck the entrants in this mighty scene within
the play came pounding down Depression stretch. But at that
crucial point the favorite's surer footing in the turf of precedent
stood him in good stead. Twice did he spurt out ahead while
the other seemed to falter. Regarding the Recovery Act the

45 KEEZER AND MAY, THE PUBLIC CONTROL OF BUSINESS (1930) c.9.
46 Federal Power Versus State Power Over Trade and Industry (1934)

i U.S.L. Week. 718, at 73 o . To similar effect see Miller, Constitutional
Problems of the Bankhead Cotton-Control Bill (934) 1 U.S.L. Week, 6z3;
Validity of the A.A.A. and Its Related Acts (I935) 3 id. 98, a summary of
a memorandum by W. R. Perkins of the New York Bar.

47 Handler, The National Industrial Recovery Act (1933) 19 A.B.A.J.
440, 445, 446; Maggs, The Constitution and the Recovery Legislation; The
R6les of Document, Doctrine and Judges (934) 1 U. of Chicago L. Rev.
665.

48 Dickinson, Major Issues Presented by the Industrial Recovery Act
(1933) 33 Col. L. Rev. 1095, 1O99; CORWIN, THE TWILIGHT OF THE SU-

PREME COURT (I934) 44, 49-50.
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judges were unanimous. "Were these transactions 'in' inter-
state commerce? Much is made of the fact that almost all the
poultry coming to New York is sent there from other States.
But the code provisions, as here applied, do not concern the
transportation of the poultry from other States to New York, or
the transactions of the commission men or others to whom it is
consigned, or the sales made by such consignees to defendants.
When defendants had made their purchases.. . . the poultry
was trucked to their slaughter houses in Brooklyn for local dis-
position. The interstate transactions in relation to that poultry
then ended. . . .Neither the slaughtering nor the sales by de-
fendants were transactions in interstate commerce. Brown v.
Houston, I I4 U.S. 622, 632, 633; Public Utilities Comm'n v.
Landon, 249 U.S. 236, 245; Industrial Association v. United
States, 268 U.S. 64, 78, 79; Atlantic Coast Line v. Standard Oil
Co., 275 U.S. 257, 267."'

"Did the defendants' transactions directly 'affect' interstate
commerce so as to be subject to federal regulation? . . . In de-
termining how far the federal government may go in controll-
ing intrastate transactions upon the ground that they 'affect'
interstate commerce, there is a necessary and well-established
distinction between direct and indirect effects. Direct effects
are illustrated by the railroad cases we have cited. . . .9 But

4'Schechter Poultry Corp v. United States, 295 U.S. 495, 542-543
(935). While only one of the four cases cited by the Court is a decision on
the scope of state taxing power, the others reveal the imprint of the physical
view of Commerce which the tax cases sired. Compare the brief for Schechter,
in which tax decisions bear the brunt of the argument that "Production,
whether by way of manufacture; mining; farming or any other activity; is
not commerce and is not subject to regulation under the commerce clause."
295 U.S. at 507. Cf. note 52, infra.

"' The Court had distinguished from the case before it, Southern Ry.
Co. v. United States, 222 U.S. 20 (I9iI); Second Employers' Liability
Cases, 223 U.S. 1 (1912); The Shreveport Case, 234 U.S. 342 (1914);
Wisconsin Railroad Comm'n v. Chicago, Burlington & Quincy R. R. Co.,
257 U.S. 563 (1922). It is in these cases that there had developed the view
that Congressional power extends to interdependent intrastate transactions, a
view which, although technically to be distinguished from that of the Swift,
Stafford and Board of Trade cases, see Ribble, The "Current of Commerce"
(i934) iS Minn. L. Rev. 296, 316; Dickinson, Major Issues Presented by
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where the effect of intrastate transactions upon interstate com-
merce is merely indirect, such transactions remain within the
domain of state power. . . . As we said in the Minnesota Rate
Cases, 230 U.S. 352, 410. . . . See also Kidd v. Pearson, 128

U.S. I, 215 Heislerv. Thomas Colliery Co., 26o U.S. 245, 259,

260. " 1 In vain did the other horse's backers urge on their fal-
tering choice."

Angered at the loss of ground so laboriously gained, the
challenger soon made another mighty bid to overtake the one
now clearly out in front. But though the judges split this time,
the favorite maintained the advantage of the inner lane. Strik-
ing is the majority's reliance on the pedigree he boasts to justify
its decision against the one who this time ran for Congress'
Bituminous Coal Conservation Act. Early there is reference to
Veazie v. Moor, so familiar and so meaningful to those who saw
in full the drama's second act." Next come the classic lines of

the Industrial Recovery Act (933) 33 Col. L. Rev. 1095, 1O99, looks in
the same direction. In this development later tax decisions, drawing on eco-
nomic fact and setting up a counter current to the major one which they
induced, played some part. See discussion in the dosing paragraphs of text.
But notwithstanding this, it is as significant, legally, that this conception of
federal authority evolved in cases involving transportation agencies, see note
ai, supra, as that the other liberalizing view assumed the dress of continuity
and flow in keeping with the Movement fashion.

51 Schechter Poultry Corp. v. United States, 295 U.S. 495, 544, 546-
547( 1935).

52 See the Government's Brief, 295 U.S. at 51 I: "Cases which hold
that a state tax upon or regulation of manufacture or production does not bur-
den interstate commerce because manufacture and production are not inter-
state commerce, do not fix the permissible limits of the commerce power of
Congress." The inappositeness of this argument, in terms of the fact set
before the Court, is presumably explained by the corresponding strict irrele-
vancy of the cases cited in Schechter's brief. See note 49, supra. The down
stage circumstances on which Nira's fate was sealed concerned the tidewaters,
not the headwaters of commercial flow. Those who saw the first half of the
play remember that the theory of concurrency, and consequently the scope
of commerce among the states, gained greater lattitude in the former area
than in the latter. See (1939) 6 O.S.L.J. 42, at 56-6z. Yet this was not
enough to overcome the orthodoxy of the narrower view of Commerce which
the theory of exclusiveness produced.

-1 Compare Carter v. Carter Coal Co., 298 U.S. ?38, 298-299 (1936),
with (1939) 6 O.S.L.J. 42, at 51, n. 36. And see note 5, supra.



JOHN MARSHALL - HERO OR VILLAIN 179

Kidd v. Pearson, from the final scene before the intermission 54

immediately after this a familiar old refrain from the E. C.
Knight theme song recalls the scene on which the intermission
curtain rose." Then follows a harking back to that monumen-
tal scene, with Coe and Errol playing opposite, when Com-
merce and Movement were first made one in holy constitutional
matrimony.' Though what was spoken there ". . . was said in
respect of a challenged power of the State to impose a tax ...
[it] is equally pertinent where the question, as here, is with re-
gard to the power of regulation." 7 Thus Act III ends as it
commenced, with decisions on Statehood's power to tax the
measure still of federal power to regulate. And once again,
down stage is crowded with the progeny of those determinative
tax decisions. "In Heisler v. Thomas Colliery Co., 26o U.S.
245, 259-260 we held. . . . In Oliver Iron Co. v. Lord, 262
U.S. 172, 178, we said. . . . One who produces or manufac-
tures a commodity, subsequently sold and shipped by him in
interstate commerce, whether such sale and shipment were orig-
inally intended or not, has engaged in two distinct and separate
activities. So far as he produces or manufactures a commodity,
his business is purely local. So far as he sells and ships, or con-
tracts to sell and ship, the commodity to customers in another
State, he engages in interstate commerce. In respect of the for-
mer, he is subject only to regulation by the State; in respect
of the latter, to regulation only by the federal government.
Utah Power & Light Co. v. Pfost, 286 U.S. 165, 18 2. Produc-
tion is not commerce; but a step in preparation for commerce.
Chassaniol v. Greenwood, 291 U.S. 584, 587.""

" Carter v. Carter Coal Co., 298 U.S. 238, 299-300 (936), quoted
in part in (1939) 6 O.S.L.J. 42, at 61.

5 See p. -, supra. In the Carter case, the first portion of those lines
is used to rear the structural argument that dooms Coal's Conservation Act.

5 See (1939) 6 O.S.L.J. 42, at 59-6o. The reference in the Carter case
appears at 298 U.S. at 301.

' Carter v. Carter Coal Co., 298 U.S. 238, 302 (1936).
8 Id. at 302-303. Note, in the brief for Carter Coal, the complete reli-

ance placed upon state tax decisions and the regulation cases which those
decisions controlled. 298 U.S. at 270-27I. Cf. the Government's brief, at
256-257, where Blackie's friends seek valiantly to rid the Congress of this
yoke.
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And so the curtain drops, Act III is donei but is not the
hero's villainy at long last clear to all? Hero though he was
to them, 'twas he who spoke the words which spelled the fate
of precious Nira and of Guffey's pride and joy. For was it not
Marshall who, by his espousal of the dormant power theory,
inevitably produced in Taney's Court and Waite's a narrowness
of Commerce vision which pronto made its sneaky way across
the federalistic arch to later dog the every move of a regulation-
minded Congress? Yet all the while the learned sleuths, with
Corporal Corwin in command, were giving hapless Laissez-
faire the third degree. 9 And because they mistook the scape-
goat for the scoundrel, the greater number of them totally
misconceived the meaning of Act III. They thought the classic
race which they beheld to be symbolic of the judges' whim to
give the judgment now here, now there, as fancy chose.6" But
it was not; it represented, rather, an evolutional struggle wherein
a grant of power to Congress sought long and hard to cast aside
the yoke of definitional narrowness derived from dormant days
of earlier times. Of all the sleuths who played the part, Detec-
tive Stern was shrewdest in the scene laid at the track. Having
viewed the race up to Depression stretch, it was his theory of
the case that ". . . although the Court has continued to talk
of interstate commerce in terms of movement, it has repeatedly
sanctioned the application of federal power to situations in which
the effect upon movement was only a subordinate factor where
it was apparent that the subject of regulation demanded national
control."'" But because of this, Sleuth Stem took rather light
the villain's threats and felt the future safe.62 And so he too
passed up a clue that would have put him next the hero's vil-
lainy.

'9 See (1939) 6 O.S.L.J. 4z, at 46.
60 See especially CORWIN, THE TWILIGHT OF THE SUPREME COURT

(1934) 48-51; THE COMMERCE CLAUSE AND STATES' RIGHTS (1936) 167;
cf. Note (1933) 19 St. Louis L. Rev. 25, at 28-29, 31-3z, quoted in part
in (193 9) 6 O.S.L.J. 42, 44.

61 Stern, That Commerce Which Concerns More tates Than One (1935)
47 Harv. L. Rev. 1335, 1354.

62 See (1939) 6 O.S.L.J. 42, 47 and n. 15, quoting the above passage
from Stern.
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Comes now the final Act, however, to wipe away the blot of
shame and make the hero worthy of his better self at last. De-
fense to Wagner's much disputed act carries the old familiar
ring; once more the tax decisions are made to serve the cause of
a movement-minded Commerce Clause. "The intention to find
a market for the trailers in other States does not make their
manufacture a part of commerce. Oliver Mining Co. v. Lord

i.. Utah Power & Light v. Pfost.... The reasoning of
these cases cannot be put aside here because they were tax
cases."' " But put aside it was, and this time with increasing un-
equivocation. The Jones & Laughlin Court was content to pose,
unanswered, the rival claims of tax-case decisiveness and irrele-
vancy," though giving judgment in the latter's cause; by the
time the clock had measured off another year, the judges had
an answer ready for the packing company from Santa Cruz.
"Nor are the cases in point which are cited by petitioner with
respect to the exercise of the power of the State to tax goods,
which have not begun to move in interstate commerce or have
come to rest within the State, or to adopt police measures as
to local matters. In that class of cases the question is not with
respect to the extent of the power of Congress to protect inter-
state commerce, but whether a particular exercise of State power
in view of its nature and operation must be deemed to be in
conflict with that paramount authority. Bacon v. Illinois, 227
U.S. 504, 516; Stafford v. Wallace, supra, p. 52,6; Minnesota v.
Blasius, 29o U.S. I, 8."' 5 Once more in possession of the coveted
inside rail and out again in front, the hard-luck horse of earlier
laps could not be overhauled. In stride he met a challenge
which before would have lost him the lead; the servicing of

.": From the oral argument for Freuhauf Trailer Co., in N. L. R. B. v.
Freuhauf Trailer Co., 301 U.S. 49, 767 0937). Jones & Laughlin counsel
relied no le.s wholeheartedly upon this view, in both the oral and the written
argument. See N. L. R. B. v. Jones & Laughlin Corp., 301 U.S. 1, 15-16,
763 (937). And see the brief for petitioner in Santa Cruz Packing Co. v.
N. L. R. B., 303 U.S. 453, 455-456 (1938).

N.L.R.B. v. Joizes & Laughlin Steel Corp., 301 U.S. I, 34-36 0937).
Santa Cruz Fruit Packing Co. v. N.L.R.B., 303 U.S. 453, 466

(93).
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electric operating companies and the marketing of securities for
an integrated national utility system the Court conceived to be
activities within the federal Commerce power because organi-
cally interstate.66

The odds against him now, the erstwhile favorite drew on
every ounce of strength his pedigree could muster to save the
race he feared was for him drawing to a cataclysmic dose. "To-
bacco, moving from the fields to the curing barns, and from the
curing barns to the warehouse floors, is no part of interstate
commerce. . . .Heisler v. Thomas Colliery Co., 26o U.S.
246; Oliver Mining Co. v. Lord, 262 U.S. 172; Champlin Re-
fining Co. v. Corporation Comm'n, 286 U.S. 2io; Hope Gas

Co. v. Hall, 277 U.S. 284 .... The cutting of timber, for im-

mediate transportation to other States, is not interstate com-
merce. Coe v. Errol, i 16 U.S. 517; McClusky v. Marysville
& N. Ry Co., 243 U.S. 36; Carter v. Carter Coal Co., 298
U.S. 238. . . .The ginning of cotton, although the cotton is
to be immediately transported in interstate commerce, and
although the cotton has already begun its journey from the
fields to the market, is not interstate commerce. Crescent Oil
Co. v. Mississippi, 257 U.S. i29q; Federal Compress & Ware-
house Co. v. McLean, 291 U.S. 17; Chassanoil v. Greenwood,
291 U.S. 584. . . .The generation of electricity, which is in-
stantly thereafter transmitted across state lines, is not interstate
commerce. Utah Power & Light Co. v. Pfost, 285 U.S. 165 . '

But this challenge, like the one before it, failed, 8 and with it
went the race; the horse that once was sure to win is now hope-
lessly behind. " Even the two judges in the stand who felt up

66 Electric Bond & Share Co. v. Securities and Exchange Comm'n., 303

U.S. 419 (1938).
67 Currin v. Wallace, 3o6 U.S. I, at 3-4 (939) (argument for the peti-

tioners).
6 Currin v. Wallace, 306 U.S. I (1939), holding constitutional the fed-

eral Tobacco Inspection Act.
69 N.L.R.B. v. Fainblatt, 3o6 U.S. 6oi (i939), sustaining the applica-

tion of the Labor Relations Act to "a relatively small business of processing
materials"; Mulford v. Smith, 307 U.S. 38 (1939), upholding Title III of
the Agricultural Adjustment Act of 1938.
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to the last that the finish should find him first, have acknowl-
edged his defeat. Dissenting in the Fainblatt case, it was their
view that "So construed, the power to regulate interstate com-
merce brings within the ambit of federal control most if not all
activities of the Nation; subjects States to the will of Congress;
and permits disruption of our federated system.

"Kidd v. Pearson, (i888) 128 U.S. i, 20, 21, lucidly
pointed out that the necessary result of this subversive doctrine,
showed how it had long been authoritatively rejected, and dem-
onstrated its utter absurdity. A few paragraphs from that opin-
ion may quicken estimation of what now impends ...

"The doctrine approved in Kidd v. Pearson has been often
applied. It was the recognized view of this Court for more than
a hundred years.

"United States v. E. C. Knight Co., (1895) i56 U.S. I, i6
declared- . . .

"Oliver Iron Co. v. Lord, (923) 262 U.S. 172, 178

"Schechter Poultry Corp. v. United States, (1935) 295
U.S. 495, 546, 548, 549, 550--- -•

"Carter v. Carter Coal Co., (1936) 298 U.S. 238, 303,
309-- • •

"The present decision and the reasoning offered to support
it will inevitably intensify bewilderment . . . . Perhaps the
change of direction, no longer capable of concealment, will
give potency to the efforts of those who apparently hope to
end a system of government found inhospitable to their ulti-
mate designs.""

And so at last the tax decisions completely lose their psychic
grip on Congress' power to legislate; and with the breaking of
that spell the villain in the leading man goes hence to leave
him every inch a hero. Thus ends this drama of the Commerce
Clause. The final curtain falls as one among the stage's hero-
worshippers proclaims, that all may hear, "We are back to a

71°NA.L.R.B. v. Fahzblatt, 30o6 U.S. 6o01, 6I1o-61 4 (193 9).
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commerce clause with the virility and breadth envisioned by
Marshall."'

The play is over-but for an epilogue. To the Bench but
three short years ago there came a man whom Taney would
have found a faithful Commerce Clause companion. Silent he
remained while two state taxing laws survived judicial scru-
tiny; but then, when one went down before the dormant
power rule, he spoke his mind. "The Indiana tax is not invali-
dated on the ground that it violates any law passed by Congress
under this constitutional power to regulate interstate commerce
. . . .The question, therefore, is whether-in the absence of
regulatory legislation by Congress condemning states taxes on
gross receipts from interstate commerce-the Commerce Clause,
of itself, prohibits all such state taxes as 'regulations' of inter-
state commerce, even though general, uniform and non-dis-
criminatory. 7 3 To Mr. Justice Black the answer lay in the
nature of the Commerce grant. "The interests of interstate
commerce will best be fostered, preserved and protected-in
the absence of direct regulation by the Congress-by leaving
those engaged in it in the various States subject to the ordinary
and non-discriminatory taxes of the States from which they
receive governmental protection."74 When, shortly afterwards,
a not dissimilar form of tax was judicially excommunicated, the
crusading Justice was even more specific. "I would return to
the rule that-except for state acts designed to impose dis-
criminatory burdens on interstate commerce because it is inter-
state-Congress alone must 'determine how far [interstate
commerce] . . . shall be free and untrammelled, how far it
shall be burdened by duties and imposts, and how far it shall

7' Jackson, Progress in Federal Judicial Administration (i939) 23 J.
Am. Jud. Soc. 60, 62.

72 Western Live Stock v. Bureau of Revenue, 303 U.S. 250 (1938);

Coverdale v. Arkansas-Louisiana Pipe Line Co., 303 U.S. 6o4 (1938).
" Adams Mfg. Co. v. Storen, 304 U.S. 307, 319-320 (938).
74 Id. at 333.
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be prohibited.' "' One has but to recall the scene where Taney
held the center stage to sense the striking parallel; indeed, the
present Justice would build the structure of the Law according
to the plans his draftsman predecessor left but partially com-
pleted."6

Although succeeding judgments of the Court let stand im-
portant taxing statutes common in the several States, Taney's
spiritual revivalist did not let die the tiny flame he tended at
the shrine of Concurrent Commerce power. With the Court's
approval of the Georgia tax on truckers operating interstate,
so with judicial tolerance of the California Use Tax as applied
to goods received from out-of-state for predetermined pur-
poses;71 "Mr. Justice Black concurs in the result." 'Tis a poor
evangelist who cannot save the souls of some at least, and poor
is not the epithet for him who had wholeheartedly espoused
the ancient gospel of concurrency. Ere long, therefore, a con-
vert has been won; when Texas wins its right to tax an allocated
share of Ford's industrial estate," the now familiar line is
made to read that, "Mr. Justice Black and Mr. Justice Douglas
concur in the result." And only yesterday, as time is reckoned
by Court dock, another neophyte has seemingly embraced the
faith. For to the Court's quite recent condemnation of an
Arkansas attempt to stop the final leak in gas tax revenues from
vehicles engaged in transportation interstate," a trinity pro-
claimed dissent. To Douglas, Black and Frankfurter, J.J., the
ever greater dependency of States and Union upon their taxing
powers makes it "more and more important that potential con-
flicts between state and national powers should not be found
where Congress has not found them, unless conflict is estab-

75 G'wi, White & Prince, Inc. v. Henneford, 305 U.S. 434, 455
(1939), quoting from IVelton v. Missouri, 91 U.S. 275 (1876).

71 (939) 6 O.S.L.J. 4z at 57-56 describes Taney's in large part unre-

quitted efforts to swing his Court against the dormant power rule.
77 Dixie Ohio Express Co. v. State Revenue Comm., 306 U.S. 72 (x939).
78 Southern Pacific Co. v. Gallagher, 3o6 U.S. 167 (i939).
"' Ford Motor Co. v. Beauchamp, 6o Sup. Ct. Rep. 273 (i939).
"o McCarroll v. Dixie Greyhound Lines, 6o Sup. Ct. Rep. 504 (1940).
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lished by demonstrable concreteness. . . . We would, there-
fore, leave the questions raised by the Arkansas tax for consider-
ation of Congress in a nation-wide survey of the constantly
increasing barriers to trade among the States."'" If three there
are already of the faith, a not far distant morrow may find a
Court in reverence at the Taney shrine. Had this but come to
pass when Taney was alive, there would have been no drive to
wilt the Commerce Clause, and for the early hero of that
Clause no fall from paradise.

Even as it was, the sin that he committed had within itself
regenerative qualities that may have helped to redeem him
in the end. As the States endeavored to adjust their taxing
legislation to the rule which Marshall wedged so tightly in
the Constitution that Taney could not get it out, they hit upon
a bit of constitutional strategy. The dormant power restriction
was satisfied by taking as the subject of a tax a privilege or
activity unquestionably within the state power to regulate; the
empty coffers of the state were filled by taking as the measure
of the tax values derived in part from the forbidden fruit. For
long the Court found in this way of governmental life no moral
turpitude. But courts, like clerics, must take care to right their
charges' erring tendencies i and so, in 191o, the edict came for
stricter constitutional consciousness." "We cannot fail to rec-
ognize the intimate connection which, at this day, exists between
the interstate business done by interstate companies and the
local business which, for the convenience of the people, must
be done or can generally be better and more economically done
by such interstate companies rather than by domestic companies
organized to conduct only local business. It is of the last
importance that the freedom of interstate commerce shall not
be trammelled or burdened by local regulations which, under
the guise of regulating local affairs, really burden rights secured

81 Id. at 509, 510.
82 The classic study of this phase of constitutional development is that of

Powell, Indirect Encroachment on Federal Authority by the Taxiig Powers
of the States (1918) 31 Harv. L. Rev. 572, 721, 932, (1919) 3? id. 234,
374, 634-
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by the Constitution of the United States. . . .The State knows
that the Telegraphic Company, in order to accommodate the
general public and make its telegraphic system effective, must
do all kinds of telegraphic business."83 And in a companion
case the Court found the same phenomenon of economic inter-
dependency in other forms of transportation business.8" In

consequence, no longer could the States enjoy their game of
subject-measure hide and seek.

To what extent these decisions ever crossed the federalistic
arch analogically to strengthen coming claims of extensive fed-
eral power to regulate the transportation system, is difficult
of admeasurement. Neither one, by way of formal recognition,
ever made its way into the Court's pronouncements on the outer
reaches of Congressional authority. Yet counsel for the Govern-
ment made some use at least of their forceful analogy;"5 and

the Court itself drew freely from the very well of economic
fact which gave them sustenance. Thus in the next succeeding
year the Federal Safety Appliance Act was sanctified judicially
with this close parallel in thought: "Speaking only of railroads
which are highways of both interstate and intrastate commerce,
these things are of common knowledge: Both classes of traffic
are at times carried in the same car and when this is not the
case the cars in which they are carried are frequently com-
mingled in the same train and in the switching and other move-
ments at terminals. Cars are seldom set apart for exclusive use
in moving either class of traffic, but generally are used inter-
changeably in moving both; and the situation is much the same
with trainmen, switchmen and like employes, for they usually,
if not necessarily, have to do both classes of traffic.""8 And a
similar theme is central in judicial approbation later of the

83 Westernz Union Tel. Co. v. Kansas, 216 U.S. I, 33, 37 (1910).
s' Pullman v. Kansas, z16 U.S. 56 (191o).
85 See Southern Ry. Co. v. United States, 222 U.S. 20, 22-23 (1911);

Houston, East & West Texas R. R. Co. v. United States, 234 U.S. 342,
(I914).

"I Southern Ry v. United States, 222 U.S. 20, 27 (191 ).
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claims to federal power made in the Shreveport87 and Recap-
ture 8 cases.

Extension of the Western Union rule to other than place-
utility enterprise seems to have contributed not a mite to ad-
vancement, beyond the transportation fringe, of the cause of
a functional, organic Commerce Clause. Looney v. Crane Co."
was too occupied in justifying its own existence"0 to do mis-
sionary work for the gospel of federal power. But notwith-
standing this failure of direct conversion, the example which
the railroad cases set finally won the Court to a similarly organic
view of Congressional Commerce power in the case of manufac-
turing and other productive enterprise. Declared the Jones &
Laughlin Court, "We do not find it necessary to determine
whether these features of the defendant's business dispose of
the asserted analogy to the 'stream of commerce' cases. The
instances in which that metaphor has been used are but par-
ticular, and not exclusive, illustrations of the protective power
which the Government invokes in support of the present Act.
. . . That intrastate activities, by reason of close and intimate
relation to interstate commerce, may fall within federal control
is demonstrated in the case of carriers who are engaged in both
interstate and intrastate transportation. There federal control
has been found essential to secure the freedom of interstate
traffic from interference or unjust discrimination and to pro-
mote the efficiency of the interstate service. The Shreveport
Case (Houston, E. & W. T. R. Co. v. United States), 234 U.S.
342, 351, 352, 34 S. Ct. 833, 58 L. Ed. i341; Railroad Coin-

87 Houston, East & West Texas R.R. Co. v. United States, z34 U.S.
342, 353 (914).

88 Wisconsin Railroad Comen v. Chicago, Burlington & Quincy R.R.

Co., 257 U.S. 563, 589-590 (1922).
89 245 U.S. 178 (917).
90 The Looney decision was criticized shortly after its delivery, by Powell,

supra, note 8z, at 6o8-6i8; and later by Mr. Justice Brandeis, when he found
the majority intent was to make the decision stand for a general lack of power
in the States to tax. See Cudahzy Packing Co. v. Hinkle, 278 U.S. 46o (1929).

Atlantic Refining Co. v. Virginia, 302 U.S. 22 (I937), appears to have
severely undermined, if not repudiated outright, the reasoning on which it
rests. See Comment (1938) 4 O.S.L.J. 208.
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mission of Wisconsin v. Chicago, B. & 0. R. Co., 257 U.S. 563,
588, 42 S. Ct. 232, 237, 66 L. Ed. 371, 22 A.L.R. io86. It is
manifest that intrastate rates deal primarily with a local activity.
But in rate making they bear such a close relation to interstate
rates that effective control of the one must embrace some con-
trol over the other. Id. Under the Transportation Act, 192o,

Congress went so far as to authorize the Interstate Commerce
Commission to establish a state-wide level of intrastate rates
in order to prevent an unjust discrimination against interstate
commerce. Railroad Commission of Wisconsin v. Chicago, B.
& 0. R. R. Co., supra; Florida v. United States, 282 U.S. 194,
210, 211, 51 S. Ct. 119, 123, 75 L. Ed. 291. Other illustra-
tions are found in the broad requirements of the Safety Appli-
ance Act (45 U.S.C.A. secs. i-io) and the Hours of Service
Act (45 U.S.C.A. secs. 61-64). Southern Railway Co. v. Uni-
ted States, 222 U.S. 20, 32 S. Ct. 2, 56 L. Ed. 72 ; Baltimore
& Ohio R. R. Co. v. Interstate Commerce Commission, 221

U.S. 612, 31 S. Ct. 621, 55 L. Ed. 878. It is said that this
exercise of federal power has relation to the maintenance of
adequate instrumentalities of interstate commerce. But the
agency is not superior to the commerce which uses it. The pro-
tective power extends to the former because it exists as to the
latter." 1 And as the later cases confessed their source of
strength in the dying minutes of the play, all present at the
scene could tell increasingly well that the Court, in search of
precedent, had passed beyond the erstwhile limelight cases of
Swift, Stafford, and Olsen. " To the extent that this result is
traceable to the inspirational value of the subject-measure state
tax cases, the hero-villain did penance for his sin and earned the
full atonement that now is his.

"N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U.S. I, 36, 37-38
(I937).

S""Thus see the reasoning of the Court in Consolidated Edison Co. v.
N.L.R.B., 305 U.S. 197, 219-222 (1938); Currin v. Wallace, 306 U.S.
1, I-Il (i939); N.L.R.B. v. Fainblatt, 306 U.S. 6oi, 6o4-605 (1939);
Mulford v. Smith, 307 U.S. 38, 47 (939); cf. Santa Cruz Packing Co. v.
N.L.R.B., 303 U.S. 453, 464-465 (938), where, although the judicial atti-
tude is similar, the support in precedent is drawn from the anti-trust decisions
which followed in the wake of the important Swift decision.


