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ALL THE WORLD'S A STAGE

AND ALL THE MEN AND WOMEN MERELY PLAYERS

As You Like It, Act. II, Sc. VII

"Any attempt to discover the beginning of the broad inter-
pretation of the commerce power by the Supreme Court must
date back to the decision in Gibbons v. Ogden. The language
of Chief Justice Marshall in that case has become classic. In the
following words we find the ultimate basis for most extensions
of the federal power where the Commerce Clause has been
invoked. . . ." So opens an article on federal power under the
Commerce Clause which appeared in the pages of this Journal
just two years ago.' In this instance, as also in others which
could be cited,' the text for a legal sermon on the constitution-
ality of extended federal power is taken from 9 Wheat. 196-
197: "It is the power to regulate; that is, to prescribe the rule
by which commerce is to be governed. . . . If, as has always
been understood, the sovereignty of Congress, though limited
to specific objects, is plenary as to those objects, the power over
commerce with foreign nations, and among the several states,
is vested in Congress as absolutely as it would be in a single
government. . . " As often, however, the constitutional right-
eousness of a bigger and better Commerce Clause has been
preached from 9 Wheat. 194, the ministers of the gospel of fed-

" Professor of Law, Ohio State University.
' Teple, Federal Power Over Things Whick Affect Interstate Commerce

(1937) 30O.8.L.J. 56.
2 So, for instance, of the chief apostle of Federal Supremacy, who has

voiced this creed from many a paper pulpit. See, e.g., Corwin, Congress's
Power to Prohibit Commerce (1933) i8 Corn. L.Q. 477, at 485; CORWIN,
THE TWILIGHT OF THE SUPREME COURT (1934) I6.
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eral power red-lettering the definition there given of commerce
among the states as "that commerce which concerns more states
than one";3 or from 9 Wheat. 195, where this Bible of the new
Federalists speaks of the action of the "whole government" as
applying "to all the external concerns of the nation, and to
those internal concerns which affect the states generally; but
not to those which are completely within a particular state,
which do not affect other states, and with which it is not neces-
sary to interfere, for the purpose of executing some of the gen-
eral powers of the government."' And of late some among
those who minister to this cause have read to the doubting
Thomases the prophecy of 9 Wheat. 22o: "Powerful and in-
genious minds, taking, as postulates, that the powers expressly
granted to the government of the union, are to be contracted
by construction, into the narrowest possible compass, and that
the original powers of the states are retained, if any possible
construction will retain them, may, by a course of well digested,
but refined and metaphysical reasoning, founded on these prem-
ises, explain away the constitution of our country, and leave it,
a magnificent structure, indeed, to look at, but totally unfit
for use."'

To shift the metaphor from pulpit to stage, Marshall has
been, in short, the New Deal's hero in the great drama of the
Commerce Clause. To sense this one has had but to watch the
play of the past five years. On the judicial stage it is he whom
the Administration's actors have so often praised in legal
speech. Thus, in bold defense of the Labor Board's jurisdic-
tion, the Circuit Court of Appeals of this Circuit was exhorted

I E.g. Stern, That lWhich Concerns More States Than One (1934) 47
Harv. L. Rev. I335.

'IE.g. FRANKFURTER, THE COMMIERCE CLAUSE (1937) 41-42. Not
all, however, read the text with the same emphasis. See, for instance, Federal
Power Versus State Pozoer Over Trade and Industry (1934) I U.S. L. Week
718, where it is proclaimed that "The supremacy of the states in the control
of local business was emphasized in the leading case of Gibbons v. Ogden..."
To like effect was the brief for Jones & Laughlin in N.L.R.B. v. Jones &
LaughliN Steel Corp., 301 U.S. at 766.

E.g. Jackson, Back to the Constitution (I939) 25 A.B.A.J. 745, 748.
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to go "back to the Gibbons v. Ogden case" where the "Court
declared that the Federal power was adequate to meet prob-
lems of a Federal nature"; 6 and Government, with less suc-
cess, entrusted the fate of precious Nira largely to the man who
five score years before had spoken those evangelistic words!
Backstage, among New Deal's intellectual stagehands, the
heroic qualities of John Marshall were even more passionately
pressed; he and he alone could set us once again upon the path
of truth and wisdom.' Cried one: "It can readily be perceived
that two ways of attacking the constitutional problem presented
by the National Industrial Recovery Act lie before the Court.
On the one hand is the broad principle enunciated by Chief Jus-
tice Marshall in Gibbons v. Ogden. . . . On the other hand
is presented the principle of Hammer v. Dagenhart and its
precedents where the emphasis is placed upon state autonomy.
The constitutionality of the National Industrial Recovery Act
and, it might be said, of much of the recovery legislation thus
depends upon the acceptance by a majority of the Supreme
Court of one of these two lines of reasoning. '

Thus the plot begins to thicken, the mystery to deepen. For
it is inferred that this drama has been executed in the grand
manner; that it boasts not only hero and heroine but villain as
well. Masquerading as States' Rights, he followed the hero
upon the stage to speak his poisonous piece. By deadly timing,
his poisonous thoughts spread to match with villainy the hero's
every move, until when Nira and her followers came upon the

6 What Is the Extent of Congress's Commerce Power? (1935) z U.S. L.

Week, 787, at 840, summarizing an exchange at oral argument between the
judges of the Sixth Circuit and Special Assistant Attorney General Berge. See
also Opposing Contentions in Cases Involving Labor Board's Power to Order
Elections (1935) z U.S.L. Week 770, at 784.

7 Brief for the Government in Schechter Poultry Corp. v. United States,
295 U.S. at 513.

'See, e.g., FRANKFURTER, THE COMMERCE CLAUSE (1937) 39, 41, 42,
47; CORWIN, THE TWILIGHT OF THE SUPREME COURT (1934) 6-7, 47-49,
and passim; Stern, That Commerce Which Concerns More States Than One
(934) 47 Harv. L. Rev. 1335, 1349-

' Note (1933) 19 St. Louis L. Rev. Z5, at 31-32.
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judicial scene, he stalked the stage with such abandon as for a
while to turn the great drama into grim tragedy. Expressed in
legal jargon, the Commerce Clause after Marshall is conceived
to have undergone a strange metamorphosis, in which along-
side the great Chief Justice's organic, functional conception of
commerce there was enshrined a narrower, physical conception
that viewed commerce among the states primarily in terms of
movement. Hence it is that, in the era of affirmative Federal
legislation which opened just one hundred years after Phila-
delphia, a narrower view of commerce among the states, cen-
tered in the idea of movement, has competed for judicial favor
with a broader conception of that commerce which had been
constitutionally entrusted to the regulatory control of the Fed-
eral government.

To some, in short, though not to all, there has been foul
work afoot.'" Who, then, is the villain? Many a learned sleuth
from scholarship's Scotland Yard has sought to draw the mask
from across his face and reveal the rascal to the eager ones
beyond the footlights. Seemingly greatest applause has come
when several such professionals, by reputation the finest in the
land, have each in his own turn seized the spotlight on the stage
to point an accusing finger at one already on other counts ac-
cused of devilment twice confounded. Laissez-faire, once the
toast of millions as America's Lady Fair, has thus become to

"o Thus Alvies, The Commerce Clause-from Gibbons v. Ogden to the
WTagrer Act Cases (1937) 3 O.S.L.J. 307, does not so understand the
word-antics of the actors. She sees no rascal in the piece because she can find
no metamorphosis i nthe judicial understanding of the Commerce Clause; to
her the lines of all the actors from the Framers on, comport with an under-
standing of movement as the controlling concept. And the present writer
has urged that, as the play unfolded until two years ago, he was not sure but
what the seeming struggle between competing versions of the Commerce
Claue was primarily an optical illusion of the spectator's eye occasioned by the
fact the Court was endeavoring to articulate a cooperative federalism in tra-
ditional jurisdictional lingo. Strong, Cooperative Federalism (1938) 23 Iowa
L. Rev. 459, passim but especially at So8. Nevertheless, while not so sure
that Marshall has shown himself the hero many have taken him to be, the
writer agrees with those who have seen in Court flirtations with a physical
conception of interstate commerce a lurking rascal but for whose presence the
play upon the judicial stage would undoubtedly have been different.
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many the heinous creature in the plot. How, long unsuspected,
she went about her dastardly work has been thus recounted by
one such Sherlock Holmes. "Beginning about I 85," says he
with customary certitude, the Court's construction of the Com-
merce Clause "underwent a curious development, largely in
response to the laissez-faire impulse. Applied as a restriction
to state power, the terms of the clause were given a liberal in-
terpretation. . . .Applied, on the other hand, as a grant of
national power, these same terms suffered a marked contraction
from the doctrines of Chief Justice Marshall, 'commerce' being
confined to transportation mainly, and the power to 'regulate'
it being conceived as chiefly a power to protect and promote it
by the adoption of measures beneficial to it when regarded as
a purely private enterprise."' 1 Though with varying accents,
the others have spoken lines to like effect and then, well satis-
fied, have quit the stage. 2 Not all, however, share their feel-
ing that the culprit has been found; some there are who see in
the damsel in distress more the scapegoat than the scoundrel.
Perhaps the academic sleuths, taking a cue from their more
worldly prototypes, have but seized the most convenient suspect
to serve the majesty of the law.

But if so, who can name the real villain still at large upon
the stage? Now as the play progresses two other sleuths take
up the search. Presently they find within the tangled evidence
before them a tantalizing clue. John Marshall himself had no
love for Nira's forebears, the youthful Laissez-faire, not yet
grown to buxom winsomeness, seems rather to have caught his
eye.'" Suspense heightens momentarily. But no, it cannot be,
for is not Marshall the sterling hero of the piece?"' Baffled,

":'CORWIN, THE TWILIGHT OF THE SUPREME COURT (1934) 49.
22 HAMILTON and ADAIR, The POWER TO GOVERN (937) I86-9o; Ler-

ner, The Supreme Court and American Capitalism (I933) 4z Yale L.J. 668,
at 693-694; Laski, Book Review (937) 37 Col. L. Rev. 5o6, at 507.

13 Stern, Book Review (1937) i Nat. Lawy. Guild Q. 72, reviewing
FRANKFURTER, THE COMMERCE CLAUSE (1937). See also Rodell, Book
Review (937) 37 Col. L. Rev. 508.

114 Notes 3 and 4, supra.
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the younger sleuth gives up the search, perhaps convinced, as he
had been before," that the villain's threats were empty stage-

talk anyway. The older detective, not so easily shaken, shad-

ows the hero for a time. A man is known by the company he

keeps; the hero, our learned sleuth recalls, was a friend of an

exclusive commerce power.'" The net of circumstantial evi-

dence now begins to tighten. For "Had Marshall's theory of

the 'dormant' commerce power prevailed, the taxable resources

of the states would have been greatly confined. The full impli-
cations of his theory, if logically pursued, might well have pro-
foundly altered the relation between the states and the central
government."' 7 But still the hero stands in seeming innocence
when for this most tenacious sleuth, like those before him, the
trail grows cold;" and the mystery goes yet unsolved. Bold
indeed is he who, hard upon detectives the like of these, would
take the stage and name the hero as the villain. Yet plays are
sometimes written in the theme of paradox; and so it is of this,
the drama of the Commerce Clause.

If Marshall "saw the influence of state activities projecting
beyond state boundaries, and so was ready to find activities,
physically intrastate, within reach of the Congressional power

"5 Stern, That Commerce 11Vhich Concerns More States Thant Ome (1935)
47 Har. L. Rev. 1338, whose thesis it was, as New Dealism went to court to
defend itself against the charge of constitutional bastardy, that "although the
Court has continued to talk of interstate commerce in terms of movement, it
has repeatedly sanctioned the application of federal power to situations in
which the effect upon movement was only a subordinate factor where it was
apparent that the subject of regulation demanded national control." Id. at

1354.
13 FRANKFURTER, THE COMIMERCE CLAUSE (937) 15-i8, 5o . That

Marshall, though hedging at times, latterly embraced the theory of Congres-
sional power over commerce among the states as exclusive, is the position also
of GAviT, THE COMMERCE CLAUSE (1932) 15; Sholley, The Negative Im-
plications of the Commerce Clause (1936) 3 U. of Chi. L. Rev. 556, at
568-573.

17 FRANKFURTER, THE COMMERCE CLAUSE (1937) 53.
I" Apparently Frankfurter meant finally to join the master minds who put

the blame on scapegoat Laissez-faire. Id. at 75-76.
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over commerce,"" it is no less true that he embraced the "auda-
cious doctrine"" of the exclusiveness of the Commerce Clause.
Indeed, "the commerce clause itself as the censor of state regu-
lation was the boldest, the most pervasive aspect of Marshall's
deductions from it."2l In espousal of these dual views there is,
as such, no inconsistency; though one affirmative, the other
negative, each in its own tongue lent the weight of a mighty
mind to the idea that "though we are a federation of states we
are also a nation. . . "" Yet enunciation of the first without
the other would have insured the great Chief Justice his heroic
r~le without the paradox of villain's part as well. For to draw
from the language of the Commerce Clause the negative impli-
cation of state impotency despite inaction by the Congress is at
the very least to threaten federalism's balance; to do so with
the Clause organically construed is doubly to invite reaction.
Such was the wise surmise of him who proved to be the tough-
est sleuth to shake 3 it remains to take the case from here and
show this is the key that solves the constitutional mystery.

Just as the century neared the half-way mark, the doctrinal
seed which Marshall sowed began to bear its necessary fruit.
Though Massachusetts and New York taxation of incoming
alien passengers cut athwart no policy affirmatively enunciated
by the Congress, both statutes fell before the heritage he left.2"
From Gibbons v. Ogden25 derived a version of the Commerce
Clause sufficient to bring these facts within it; from Brown v.
Maryland" was evidently taken the principle that taxation is a
form of regulation 27 from both came the audacious doctrine

19 Id. at 47.
20 Id. at 18-I 9. To quite similar effect see Sholley, The Negative Impli-

cations of the Commerce Clause (1936) 3 U. of Chi. L. Rev. 556, at 581.
Cf. note 16, supra.

2
1 Id. at 47.

22 Id. at 18-19.
23 See note 17, supra.
24 Passenger Cases, 7 How. 283 (1849).
25 9Wheat. I (1824).
26 IZ Wheat. 419 (1827).
27 Although it appears to be customary to take the Passenger Cases them-

selves as dating the doctrine that taxation of interstate commerce is a regula-
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of a sleeping commerce grant. Taney, dissenting on the ground
that the Federal power was not exclusive, carried with him only
two; dissenting on the ground that intercourse of persons pass-
ing from state to state was not within the orbit of the grant to
Congress, his followers numbered one. From this it does not
follow, as so many have construed this scene, that Taney failed
to grasp the sweep of his predecessor's Commerce thought.
Rather, it would seem, he sensed it all too well, and saw the
threat to state taxation in a combination functional, exclusive
commerce power. Admonished he: "And if it is hereafter to be
the law of this Court, that the power to regulate commerce has
abridged the taxing power of the states upon the vehicles or in-
struments of commerce, I cannot foresee to what it may lead;
whether the same prohibition, upon the same principle, may
not be carried out in respect to ship-owners and merchandise in
a way seriously to impair the powers of taxation which have
heretofore been exercised by the states."" Taney in the dissent
of 1849 was seeking either one of two possible escapes from the

intolerable crisis already upon the States.
That Taney could not carry his Court in this initial case

does not imply they were insensitive to the problem which he
pictured. It has been said, and by the sleuth who up to here was
hottest on the villain's trail, that Taney's Court "accepted
Taney's dichotomy between state and interstate commerce.
They evidently missed Marshall's realization of the organic
relationships of commercial transactions. . . "" Even the

tion thereof, see Powell, Indirect Encroachment on Federal Authority by
The Taxing Powers of the States, II (1918) 31 Harv. L. Rev. 572, the ma-
jority's unquestioned acceptance of the principle suggests an earlier origin.
Possibly that origin is traceable to the climate of eighteenth century opinion
which has been Said to have been so congenial to it. See HAMILTON AND ADAIR,

THE POWER To GOVERN (1937) 121-127, but Marshall had in Brown v.
Maryland, and indeed in MeCulloci v. Maryland as well, unquestionably
given to the view the force of powerful legal precedent.

2* Passenger Cases, 7 How. 283, 48 1 (1849). This passage is quoted in
FR,iKFURTER, THE COMMERCE CLAUSE (1937) 54, but in it is found no
clue of Marshall's subtle villainy.

""FRANKFURTER, THE COMMERCE CLAUSE (1937) 6o.
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Marshall man, McLean, 'tis said, "quite misconceived the
subtler reaches of his master's mind. . . ""a But here's the slip

which cost this sleuth his man. The Court was not asleep to the
heritage that was theirs; rather they were awake to what it
meant for them. Only too well they came to sense the threat
to state taxation in the judicial vise which Marshall had de-
signed. It was McLean himself, and for a Court unanimous,
who called a halt as counsel sought to close the vise still more."'
"What is there in the products of agriculture, of mechanical in-
genuity, of manufacturers, which may not become the means
of commerce?" And is the vendor of these products exempted
from state taxation, because they may be thus used? . . . No
one can claim an exemption from a general tax on his business,
within the state, on the ground that the products sold may be
used in commerce."" And again: "The taxing power of a state
is one of its attributes of sovereignty. And where there has been
no compact with the Federal government, or cession of juris-
diction for the purposes specified in the Constitution, this power
reaches all the property and business within the state, which are
not properly denominated the means of the general govern-
ment. . . . If this power of taxation by a state within the juris-
diction may be restricted beyond the limitations stated, on the
ground that the tax may have some indirect bearing on foreign
commerce,' the resources of a state may be thereby essentially
impaired."'" Nathan was a dealer in exchange who sought to

30 Id. at 61, quoting McLean's opinion in the Passenger Cases, 7 How.

283, 400 (1849).
"x Nathan v. Louisiana, 8 How. 73 (1850). Note the argument which

Nathan's counsel made, id. at 74-76; he was skilled enough to know a legal
vise when he saw one.

32 Presumably the Justice here means "commerce among the states."
GAVIT, THE COMMERCE CLAUSE (93z) 86-87, 388, so conjectures, and
finds other instances of similar laconicism. Cf. note 34, infra.

3 Nathanv. Louisiana, 8 How. 73, 8o-8I (I85o).
" The Court here undoubtedly had in mind interstate as well as foreign

commerce. Nathan dealt exclusively in exchange on other states and on for-
eign countries. Id. at 79. Cf. the quotation from Veazie v. Moor in note 36,
infra.

35 Id. at 8z. See also the significant passage quoted in note 68, infra, on
which the Court in the later case of Paul v. Virginia placed great reliance.
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avoid a Louisiana occupation tax on the business of brokerage
because he gave his word he "never, as such, sold a single bill
drawn from one point of Louisiana on another." Taney had
swung his Court to one of the two escapes he offered; The
Passenger Cases, appraised in the light of what occurred imme-
diately thereafter, mean only that his Court refused a version
of the Commerce Clause narrower in terms than movement.36

"I Significant for its further revelation of the Court's mental attitude at
the half-century marl: is Veazie v. Moor, 14 How. 568 (iSSz), a compan-
ion case to Nathaz v. Louisiaiia in the area of state police regulation. The
State of Maine had granted to Moor for a twenty-year period the exclusive
right of navigating the Penobscot, a river located wholly in that state. Veazie,
owner of a boat enrolled and licensed for the coasting trade under the Act of
Congresc, put her on the Penobscot for transportation of passengers and mer-
chandise. Veazie's defense to an action by Moor was that the Maine Act vio-
lated the Commerce Clause. In an opinion by Daniel, the state law was held
valid as a regulation of the internal commerce of that jurisdiction. The judi-
cial attitude displayed is strikingly similar to that revealed in the Nathan opin-
ion by McLean, thus adding further proof to the thesis that the Court was
definitely reacting to the catastrophic implication for the States pregnant in
the twin-headed heritage Marshall had left. "Nor can it be properly con-
cluded that, because the products of domestic enterprise in agriculture or
manufacturers, or in the arts, may ultimately become the subjects of foreign
commerce, that the control of the means or the encouragements by which en-
terprise is fostered and protected, is legitimately within the import of the
phrase foreignz commerce, or fairly implied in any investiture of the power to
regulate such commerce. A pretension as far reaching as this, would extend to
contracts between citizen and citizen of the same State, would control the
pursuits of the planter, the grazier, the manufacturer, the mechanics, the im-
mense operations of the collieries and mines and furnaces of the country; for
there is not one of these avocations, the results of which may not become
the subjects of foreign commerce, and be borne either by turnpikes, canals,
or railroads, from point to point within the several States, towards an ultimate
destination, like the one above mentioned. Such a pretension would effectu-
ally prevent or paralyze every effort at internal improvement by the several
States; for it cannot be supposed that the States would exhaust their capital and
their credit in the construction of turnpikes, canals, and railroads, the remuner-
ation derivable from which, and all control over which, might be immediately
wrested from them, because such public works would be facilities for a com-
merce which, whilst availing itself of those facilities, was unquestionably inter-
nal, although immediately or ultimately it might become foreign." Id. at
573-574"

The assumed repudiation of Veazie v. Moor in The Daniel Ball, io Wall.
557 (1870), has not uncommonly been cited in support of a broad concep-
tion of Congress's Commerce power. Slight reflection will reveal, however,
that the only difference between the cases is a fuller grasp in the later one of
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As every patron of the Commerce drama knows, less success
attended Taney's efforts to inspire his colleagues to a like reac-
tion toward the dormant power rule. Had he won a dear-cut
victory on this front as well, or even lost the other, the plot
would never have developed as it did. For had the tide of
Taney's battles gone any other way (save defeat on every field),
availability of other constitutional channels guaranteeing the
States their revenues would have stemmed a drive to fiscal
safety through a contracted Commerce Clause." Taney's acqui-
escence in the celebrated Cooley compromise38 has been classed
by one of the play's best actor-critics as among its "most teasing
mysteries.""0  Presumably he and faithful Daniel were hope-
lessly outnumbered when to a final head the issue came in
185 ; in this judicial state of things he chose to play for future
stakes while for once his shadow left him. "0 He had won the

the subject under regulation. Despite the fact the vessel confined her opera-
tions entirely within the State of Michigan, "So far as she was employed in
transporting goods destined for other States, or goods brought from without
the limits of Michigan and destined to places within that State, she was en-
gaged in commerce between the States, and however limited that commerce
may have been, she was, so far as it went, subject to the legislation of Con-
gress. She was employed as an instrument of that commerce; for whenever a
commodity has begun to move as an article of trade from one State to another,
commerce in that commodity between the States has commenced." Id. at 565.
That to Court, if not to those who would put their mental bellows to the
grant to Congress, The Daniel Ball decision extends the concept of commerce
among the States no farther than the ultimate reaches of physical, continued
movement is demonstrated by the citation of the latter part of the passage
above quoted in support of the important decision in Coe v. Errol, 116 U.S.
517 (1886), the great significance of which is stressed infra.

37 Such would seem a reasonable conjecture, for State fiscal safety would
have relatively little more to gain from a narrowed commerce power than from
alternative channels open to it. See note 40, infra.

38 Cooley v. Board of Wardens, 12 How. 299 (1851).
30 

FRANKFURTER, THE COMMERCE CLAUSE (1937) 56.
40 Mr. Justice Daniel concurred in the judgment, which allowed the State

police measure to stand, but dissented from the reasoning of the Court. Cooley
v. Board of Wardens, iz How. 299, 325-326 (1851). His objections did
not, however, turn upon the failure of his colleagues to excise in toto from the
body politic that cancerous growth of an exclusive Commerce Clause. Even
were that done, the giant would need but wake to claim that everything was
his. Rather, Daniel declared, "The power and practice of enacting pilot-laws,
which has been exercised by the States from the very origin of their existence,
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opening skirmish ; the pincers' movement had been checked and
the crisis thereby eased. Well may he have reasoned that the
better strategy was not to press his Court too hard. The deci-
sion was a compromise, as the offsetting dissents of McLean and
Wayne attest; possibly something could be salvaged even here
if he would bide his time. 1 Indeed, the McLean dissent itself
seemed to throw into the script a line that well might be con-
verted into central theme. For to McLean, by the theory now
announced, "the passenger cases were erroneously decided. In
those cases there was no direct conflict between the acts of the
states taxing passengers and the Acts of Congress."42 The in-
ference easily drawn from such an observation, even if not the
intended one, could be that to him taxation, of passenger
movement at least, falls into the category of subjects not requir-
ing national uniformity. 3 Perhaps Taney's disposition of Almy
v. California, his remaining opportunity for judicial stagecraft,

although it is one in some degree connected with commercial intercourse, does
not come essentially and regularly within that power of commercial regulation
vested by the Constitution in Congress. . . . It being conceded that this
power has been exercised by the States from their very dawn of existence;
that it can be practically and beneficially applied by the local authorities only;
it bcing conceded, as it must be, that the power to pass pilot-laws, as such, has
not been in any express terms delegated to Congress, and does not necessarily
conflict with the right to establish commercial regulations, I am forced to con-
clude that this is an original and inherent power in the States, and not one to
be merely tolerated, or held subject to the sanction of the federal govern-
ment." Id. at 325-3z6. But while for State regulatory power a greater free-
dom would clearly come from a narrowed Commerce Clause than from one of
greater breadth but shorn of dormant potency, for State taxing power the dif-
ference would be little. This for the reason that actual conflict is a much surer
thing when the lines are drawn between State regulatory legislation and the
likely exercise of superior federal power. See, to this effect, the observation
of the Court in Crandall v. Nevada, 6 Wall. 35, 43 (1867), quoted in the
text from note 47, infra.

41 Compare the suggested explanation of the Taney acquiescence in
FRANKFURTER, THiE COMMERCE CLAUSE (1937) 57-58.

"' McLean, J., dissenting in Cooley v. Board of Wardens, xz How. 298,
325 (I851).

"'i Cf. discussion in note x6, supra. The references there cited point out
that in Gibbons v. Ogden Marshall thought of State taxation as inoffensive to
a dormant Commerce Clause, only to change his mind in Brown v. Maryland.
Cf. also discussion at 55, infra.

44 24 How. 169 (1861).
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should be understood as negativing any thought that the possi-
bility attracted him. As plausible is the view, developed a para-
graph from here, that Taney's seeming unreceptiveness lay in
the fact he had a cue that seemed more promising.

At all events, the Court which Taney left seems for a time
to have eyed this line of script with tempered favor. Thus Mr.
Justice Miller for the Court did not finally base Crandall v.
Nevada" on anticipatory breach of the Privileges or Immuni-
ties Clause then before the States for ratification, until, after
denominating the Cooley compromise as a "satisfactory solu-
tion," he had delivered himself of this: "It may be that under
the power to regulate commerce among the States, Congress
has authority to pass laws, the operation of which would be in-
consistent with the tax imposed by the State of Nevada, but we
know of no such statute now in existence. Inasmuch, therefore,
as the tax does not itself institute any regulation of commerce
of a national character, or which has a uniform operation over
the whole country, it is not easy to maintain, in view of the
principles on which those cases were decided,4" that it violates
the clause of the Federal Constitution which we have had under
review." 7 It was this musing which led two among the Iowan's
colleagues to concur in judgment only: "Such commerce is se-
cured against such legislation in the States by the Constitution,
irrespective of any Congressional action."48 But if the majority
were once of a mind to allow this thought to flower into doc-
trine, they soon had other plans. Though affirming an Alabama
judgment the very next year, through the same spokesman,
they specifically rejected the State Court's view of the matter
as one where, under Cooley v. Board of Wardens, the States
could act in the absence of Congressional action.4" True, the tax

45 6 Wall. 35 (1867). The tax, it will be recalled, was a uniform exac-
tion laid upon every person leaving the State by any agency engaged in the
business of transporting for hire.

4 The Justice had referred not only to the Cooley decision but as well
to its flying buttress, Gilmzmn v. PhiladelPhia, 3 Wall. 713 (1865).

'7 Crandall v. Nevada, 6 Wall. 35, 43 (1867).
48 I. at 49.
4' Hinson v. Lott, 8 Wall. 148 (I868).
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in question was here on inanimate freight; but five short years
sufficed to symmetrize the rule. "Surely transportation of pas-
sengers or merchandise through a State, or from one State to
another, is of this [national] nature. It is of national impor-
tance that over that subject there should be but one regulating
power, for if one State can directly tax persons or property pass-
ing through it, or tax them indirectly by levying a tax upon
their transportation, every other may. And thus commercial
intercourse between States remote from each other may be
destroyed." "°

But though the dictum of McLean never grew enough to
slay the sleeping giant, its short-spanned life was not in vain.
For, metamorphic-like, there seems to have come from the lit-
tle limelight it did enjoy the stronger doctrine that validity of
State taxation at the waning end of commercial flow turns on
the acid test of demonstrable discrimination against commerce
that is interstate. One sees this regarbed player distinctly, first
in 1868;"' but on recollection was not he the one whom Taney
had been dressing up in center stage a scene or two before?12

Through such binoculars, at least, that perplexing bit of action
takes on a deeper meaning. 5 In pressing the existence of a dis-
crimination difficult to see and otherwise playing up the case's
constitutional oneness with Brown v. Maryland,"4 may not the

"I Case of the State Freight Tax, 15 Wall. 232, So (1873).
Sholley, The Negatize Implications of the Commerce Clause (1936) 3 U.

of Chi. L. Rev. 556, at 58, who cites the State Freight Tax Case as complet-
ing the constitutional chain supporting the unconditional dogma that the States
can't tax interstate commerce, is thus more accurate than Powell, Indirect En-
croachment on Federal Authority by the Taxing Powers of the States, ii
(191S) 31 Harv. L. Rev. 572, who gives the somewhat later case of Welton v.
MisRouri, 91 U.S. 275, 2So (1876). The full doctrine is judicially blessed
in MInnesota Rate Cases, 230 U.S. 35z, at 400-401 (1913).

"I Woodruff v. Parham, 8 Wall. 123 (1868); Hinscm v. Lott, 8 Wall.
148 (1868).

72 Almy v. Califormia, 24 How. 169 (is86), cited note 44, supra.
" FRANKFURTER, THE CO.MERCE CLAUSE (937) 57, finds it difficult

to evaluate Taney's action in Almy v. California in terms of his acquiescence
in the Cooley compromise.

512 1 Wheat. 419 (8z7), cited note 26, supra. The tax in Brown v.
Maryland was a discriminatory one.
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crafty Taney have been seeking to invert, for later use, the
trend of Marshall's thought? For in Brown v. Maryland the
leading man had figuratively shut the door to a concurrent
Commerce power in matters of State taxation.5 Could legal
legerdemain but turn the tide around, the magic power of prec-
edent might help to capture ground untaken in the Pyrrhic
victory of 185I.

If this be to find in Taney craftsmanship greater than was
his, then the play reveals evolving later the constitutional cal-
culus of concurrent power as a function of equality. Mouth-
piece of the Court again in 1868, Mr. Justice Miller, after
shifting the constitutional scene from Import Clause to Com-
merce Clause, 6 sets down this guiding groove in a dual per-
formance." As motivation, concern over unjust business dis-
crimination shares the spotlight with that for State tax revenues;
yet the latter shows that it is there. "The merchant of Chicago
who buys his goods in New York and sells at wholesale in the
original packages, may have his millions employed in trade for
half a lifetime and escape all State, county and city taxes ...
The merchant in a town in Massachusetts, who deals only in
wholesale, if he purchases his goods in New York, is exempt
from taxation. If his neighbor purchases in Boston he must
pay all the taxes which Massachusetts levies with equal justice
on the property of all its citizens." 8 A quarter-century later,"

55 See note 16, supra. And compare the text at note 43, supra, and
beyond, where is discussed the rise and demise of the move to throw taxation
generally into the concurrent category. Note the refinement Taney is now
attempting; perhaps he can do for non-discriminatory taxation what was there
attempted, ultimately without success, for all taxation.

6 Taney's decision in the Almy case was later fitted out in trappings be-
coming to the newer scenery; the case came to be described as well decided
under the Commerce Clause. See, e.g., Case of the State Freight Tax, 15
Wall. 232, 280 (1873).

57 Note 5 1, supra.
5 8Woodruffv. Parham, 8 Wall. 123, 136 (1868).

Fathoming of the drama's central plot would not be aided, but per-
haps impeded, were one to pause to watch the by-plays on the meaning of
discrimination. The stage is crowded with such incidentals at this time. See,
e.g., Hinson v. Lott itself3 Ward v. Maryland, 12 Wall. 418 (1870); Os-
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so important to the Court is the protection of sources of State
revenue, the spotlight shines on this concern alone. Brown v.
Hozston,"O judicial product of 1885, is proof enough of this.
"It cannot be seriously contended, at least in the absence of any
congressional legislation to the contrary, that all goods which
are the product of other States are to be free from taxation in
the State to which they may be carried for use or sale. Take the
City of New York, for example. When the assessor of taxes
goes his round, must he omit from his list of taxables all goods
which have come into the city from the factories of New Eng-
land and New Jersey, or from the pastures and grain-fields of
the West? If he must, what will be left for taxation? ....
The taxing of goods coming from other States, as such, or by
reason of their so coming, would be a discriminating tax against
them as imports, and would be a regulation of inter-state com-
merce, inconsistent with that perfect freedom of trade which
Congress has seen fit should remain undisturbed. But if, after
their arrival within the State-that being their place of destina-
tion for use or trade-if, after this, they are subjected to a gen-
eral tax laid alike on all property within the city, we fail to see
how such a taxing can be deemed a regulation of commerce
which would have the objectionable effect refered to."61

Thus it came about that a dent was finally made in the
realistic fiction of a dormant Commerce Clause, and fiscal safety
of the States enhanced by relieving pressure from this end of
the Marshall vise. Yet the dent must not be taken as by any
means the equal of a piercing of the fiction's heart. All the
give permits is a breaking, for taxation, of the original pack-
age doctrine. Exclusiveness remains entrenched at every other

/16riie v. Mobile, I6 Wall. 479 (1873); Ielton v. Missouri, 91 U.S. z75
(1876); Jalling v. iichigaiz, I16 U.S. 446 (1886).

co 114 U.S. 622 (I885). The case was a bill in equity to enjoin a
Louisiana tax gatherer from seizing and selling for taxes a certain lot of plain-
tiff's coal. The coal had been mined by plaintiffs in Pennsylvania and shipped
by barge to New Orleans, where it was held for sale as it floated in the Missis-
,,ippi. Some of the coal was being sold "for export" and some for sale in
Louisiana.

,1 Id. at 633-634.
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point. Of this, too, Brown v. Houston is proof enough, al-
though further proof is far from wanting.62 "If not in all re-
spects an exclusive power," says Mr. Justice Bradley, "the
power of Congress is exclusive wherever the matter is national
in its character or admits of one uniform system or plan of regu-
lationi and is certainly so far exclusive that no State has power
to make any law or regulation which will affect the free and
unrestrained intercourse and trade between the States, as Con-
gress has left it.. ,63 Where interstate dealing is immedi-
ately involved, the Commerce Clause in sleep is a giant still.
Woodriuff v. Parham was a case "which had no relation to the
movement of goods from one State to another" 64 still pro-
tected from the tax net of the State is the business of the drum-
mer65 and transporter interstate.66

Far more significant, however, to the plot that gives this
play a hero in the style of Dr. Jekyll, Mr. Hyde is the fact the
dormant power theory never yielded one iota in the headwaters
of commercial flow. With escape by such a route thus hope-
lessly cut off, notwithstanding the Cooley compromise of 1851,
the passing scenes reveal increasing drive to narrow down the
Commerce Clause. The initial victory which was Louisiana's
threatens, as the years go by, to turn into a rout. Simultaneous
with the appearance of Woodruff v. Parham, is that of Paul v.

62 See, for instance, the continued vitality of the exclusive theory por-

trayed in Walling v. Michigan, i16 U.S. 446 (1886).
6 3 Brown.v. Houston, 114 U.S. 6z2, 630 (1885).
64 Id. at 634.

65 Robbins v. Shelby County Taxing District, 120 U.S. 489 (1887)

(though three Justices would have had it otherwise); cf. Home Machine Co.
v. Gage, IOO U.S. 676 (i88o), with comment by GAViT, THE COMMERCE
CLAUSE (1932) 397.

66 Railroad Co. v. Husen, 95 U.S. 465 (1878) (cattle driving); Tele-

graph Co. v. Texas, 105 U.S. 460 (188i) (telegraphic messages between the
States); Moran v. New Orleans, 112 U.S. 69 (1884) (coastal shipping);
Pickard v. Pullman Southern Car Co., 117 U.S. (1886) (railroad transpor-
tation). To the same effect is Case of the State Freight Tax, 15 Wall. 232
(1873), cited note 50, supra.
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Virginia." Relying heavily upon the advance already made, 8

the legions of state taxation"s now win in a second major battle.
Although the writing of insurance on a national scale seemingly
has within it all component elements of that organic compound
which Marshall had called commerce among the States, the
judgment went the other way. "These contracts are not articles
of commerce in any proper meaning of the word. They are not
subjects of trade and barter, offered in the market as something
having an existence and value independently of the parties to
them. They are not commodities to be shipped or forwarded
from one State to another, and then put up for sale. . . Such
contracts are not interstate transactions, though the parties may
be domiciled in different States."7 Who is there even among
the gallery gods to gainsay that in these words commerce
among the states has been reduced in reach to physical move-
ment interstate?

But the most decisive charge of this brigade was staged
a scant twenty years later. When the smoke of battle lifted
from this bit of histrionics, Commerce and Movement were
one. Familiar are the classic lines from Coe v. Errol:7 "When

8 Wall. I68 (1868). Woodruff v. Parham was decided within the
tame month.

"' Nathan v. Louisiana is freely quoted from in the later case. Emphasis
is placed upon the following significant passage, which appears between the
two passages quoted from notes 33 and 35, supra: "For the purposes of
revenue, the Federal government has taxed bills of exchange, foreign and
domestic, and promissory notes, whether issued by individuals or banks. Now
the Federal government can no more regulate the commerce of a State, than a
State can regulate the commerce of the Federal government; and domestic
bills or promissory notes are as necessary to the commerce of a State, as foreign
bill, to the commerce of the Union. And if a tax on an exchange broker, who
deals in foreign bills, be a regulation of foreign commerce, or commerce among
the States, much more would a tax upon State paper, by Congress, be a tax on
the commerce of a State." Paul v. Virginia, 8 Wall. i68, 184 (1868), quot-
ing from Nathan v. Louisiana, 8 How. 73, 8z (1850).

Although the matter strictly in dispute in Paul v. Virginia was the
validity of the deposit requirement, not that of the license tax, yet the case is
kin enough to be induded in the family line. Thus it sired directly the judg-
ment in the later tax case of New York Life Insurance Co. v. Deer Lodge
County, 231 U.S. 495 (i913) •

7, Paul v. Virginia, 8 Wall. i68, 183 (1868).
71 ix6 U.S. 517 (1886).
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the products of the farm or the forest are collected and brought
in from the surrounding country to a town or station serving
as an entrep~t for that particular region, whether on a river or
a line of railroad, such products are not yet exports, nor are
they in process of exportation, nor is exportation begun until
they are committed to the common carrier for transportation
out of the State to the State of their destination, or have started
on their ultimate passage to that State."" And later: "We
think that this must be the true rule on the subject. It seems
to us untenable to hold that a crop or a herd is exempt from
taxation merely because it is, by its owner, intended for expor-
tation. If such were the rule in many States there would be
nothing but the lands and real estate to bear the taxes. Some
of the Western States produce very little except wheat and
corn, most of which is intended for export; and so of cotton
in the Southern States. Certainly, as long as these products
are on the lands which produce them, they are part of the
general property of the State. And so we think they continue
to be until they have entered upon their final journey for leav-
ing the State and going into another State. It is true, it was
said in the case of The Daniel Ball, io Wall. 557, 565: 'When-
ever a commodity has begun to move as an article of trade
from one State to another, commerce in that commodity be-
tween the States has commenced.' But this movement does not
begin until the articles have been shipped or started for trans-
portation from the one State to the other. 7

*
3

Two years later Coe v. Errol, bearing this restricted view
of that commerce which concerns more States than one, en-
trenched itself more firmly still by taking on the pedigree of
precedent. "This court has already decided that the fact that
an article was manufactured for export to another State does
not of itself make it an article of interstate commerce, within

72 Id. at 525.
73 Id. at 527-528. On the significance of the Court's ability to rely upon

The Daniel Ball in support of its physical conception of interstate commerce,
see the discussion in note 36, supra.
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the meaning of Sec. 8, Art. I, of the Constitution, and that the
intent of the manufacturer does not determine the issue when
the article or product passes from the control of the State and
belongs to commerce." 7 For the survival of state police as
well as state taxing power, the tenacity of a sleeping Commerce
Clause has forced the Court to take a non-organic view of the
commerce power that was given Congress by the Constitution.
For, says the Court in Kidd v. Pearson: "If it be held that the
term [commerce" ] includes the regulation of all such manu-
facturers as are intended to be the subject of commercial trans-
actions in the future, it is impossible to deny that it would also
include all productive industries that contemplate the same
thing. The result would be that Congress would be invested,
to the exclusion of the States, with the power to regulate, not
only manufacturers, but also agriculture, horticulture, stock
raising, domestic fisheries, mining-in short, every branch of
human industry. For is there one of them that does not con-
template, more or less clearly, an interstate or foreign market?
Does not the wheat grower of the Northwest, and the cotton
planter of the South, plant, cultivate, and harvest his crop with
an eye on the prices at Liverpool, New York, and Chicago?
The power being vested in Congress and denied to the States,
it would follow as an inevitable result that the duty would
devolve on Congress to regulate all of these delicate, multi-
form, and vital interests-interests which in their nature are
and must be, local in all the details of their successful man-
agement."7 8

7' Kidd v. Pearson, IZ8 U.S. I, 24 (1888).
71- Here as elsewhere, see note 32, supra, the Court has spoken of "com-

merce" when it must intend to mean "interstate commerce." See GAviT, THE
CO''I ERCE CLAUSE (193z) 86-87.

7' Kiddv. Pearson, iz8 U.S. I, zI (1888).
There is some language, in both Coe v. Errol and Kidd v. Pearson, con-

sistent with a view that it was the Court's intention to adopt for commercial
activity anterior to transportation the same rule evolved for that coming after;
and in Coe v. Errol the Court analogizes the two situations in its discussion of
the rule which should properly control the former. But the dominant direc-
tion of judicial thinking there revealed is toward effecting the States' escape
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With Kidd v. Pearson the curtain drops on Act II of the
drama of the Commerce Clause. How the hero's villainy
becomes exposed, but all is saved at last, must await a journal-
istic intermission.

(Continued in the March issue)

from political impotency by clipping closely the Commerce Clause's wings.
Both the cases are uniformly treated as defining "commerce," not as cutting
out a further niche for concurrent commerce power.


