
NOTES AND COMMENTS

CONSTITUTIONAL LAW
CIVIL LIBERTIES- FREEDOM OF THE PRESS VS. THE RIGHT

OF PRIVACY.

Arnold Johnson applied for a temporary order to restrain the
defendant, the Cleveland Press, from continuing the publication of
articles which included a list of the names appearing upon the nominating
petitions of the Communist Party. The petition alleged in part that the
publication, in its obvious playing upon the "fifth column" and Com-
munist hysteria, had exposed the signers of such petitions to open terror
and physical violence. Damages were asked for the alleged invasion of
the Plaintiff's and other signers' rights of privacy. Defendant filed a
general demurrer on the ground that the petition failed to state a cause
of action; in sustaining the demurrer, the court ruled that the right
of a free press is paramount to the right of privacy, and freedom of the
press imports freedom from any censorship over what shall be published.'

Ohio's Constitution, Article I, Section 2, provides: "Every
citizen may freely speak, write, and publish his sentiments on all subjects
being responsible for the abuse of the right and no law shall be passed
to restrain or abridge the liberty of speech, or of the press."

It is apparent from the language used that punishment, and not
prevention, shall be the method of controlling abuses of the constitution-
ally guaranteed rights of free speech and press. While it was never
intended that these guaranties were to constitute an absolute license to
speak and publish anything one pleases,2 the determination of where
license begins and freedom ends is generally held to be in the first instance
a legislative matter.3 Although the fourteenth amendment to the Federal
Constitution protects the fundamental liberties from state aggression,'
the states in the exercise of the police power may enact legislation punish-
ing those who abuse freedom of speech and of the press by utterances
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inimical to public welfare, or tending to incite to crime.' Once the limits
to their exercise are set, it becomes the duty of the courts to determine
whether the announced limitations go too far.6 However, the power
of a state to abridge the constitutionally guaranteed liberties must find
its justification in a reasonable apprehension of danger to organized
government.

Blackstone's definition of freedom of the press, "principally, although
not exclusively, immunities from previous restraints or censorship,"' has
become the accepted rule in a majority of our courts. Ohio, in accord
with the great weight of authority, is opposed to a court of equity's taking
jurisdiction to grant injunctive relief when that relief amounts to a
control in advance of matters to appear in print.' However, a few
jurisdictions will, upon the request of a plaintiff who has received a
verdict in a law action branding the defendent's publications as libelous,
grant an injunction to prevent further publication of the libel.' Even
under the most favorable interpretation of the minority view, the court
in the principal case could not grant the injunction demanded by the
plaintiff.

Equally without merit was the plaintiff's claim for damages allegedly
incurred as a result of the invasion of his and the other signers' right of
privacy. The right of privacy has been defined as the right of an individ-
ual to withold himself and his property from public scrutiny if he so
chooses."0 Many jurisdictions deny the existence of a legal right of
privacy." Others recognize it as a legal right upon which a demand
for injunctive relief or damages may be grounded.'" Granted the
existence of the right, decisions tend to recognize the several limitations
upon the right as announced by Warren and Brandeis.'" Foremost
among the limitations is the principle that the right of privacy does
not prohibit any publication of matter which is of public interest.'4
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Nominating petitions, by statute in Ohio,'" when filed with the secretary
of state, become documents of public record open to public inspection and
publication. It has been held that there was no invasion of property
where a person, whether willingly or not, participates in a public event
and has his role in that event publicized. 6 By availing himself of the
right to nominate by petition, the voter assumed to know that the petition
he signs, when filed with the secretary of state, will become public record.
Consequently, there can be no immunity for the signers of a petition
which will be invaded through the publication of their names by a
newspaper. E.G.

CORPORATIONS

APPRAISAL STATUTES- SALE OF CORPORATE ASSETS - CON-

CLUSIVE PRESUMPTION OF FAIR VALUE UNDER OHIO

STATUTE.

In a recent issue of this Journal' the decision of the Ohio Supreme
Court in the case of Voeller, et al. v. Neldston Warehouse Company,
et al., was reviewed. In that case the constitutionality of the appraisal
section of the Ohio Corporation Act' was attacked. Over two-thirds
of the shareholders had voted for the sale of a piece of real estate which
constituted substantially all of the corporation's remaining assets. Plain-
tiffs voted against the sale and, complying with all the conditions
precedent of the statute,4 named an amount which they demanded of
the corporation as the fair cash value of their shares. The corporation
refused to pay the amount demanded but made no counter offer. After
six months had elapsed, neither party having filed a petition for appraisal,
the dissenting shareholders filed suit in the Court of Common Pleas
asking that judgment be rendered in their favor for the amount originally
demanded. There was judgment for the defendant which was later
reversed by the Court of Appeals, one judge dissenting. The case

'OHIO G.C. Sec. 4 7 8s5-92, reads in part, 1.... such petition papers shall be preserved
and open under proper regulation to the public for at least five days prior to the fifty-fifth
day preceding the election, during which time objections may be filed thereto and be heard
by the ,ecretary of state or board as the case may be ....

"
5

Joncs v. Herald Post Co., supra.
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'OHio G. C., sec. 8623-72 par. 7: "If such petition (for appraisal) is not filed
within such period (six months), the fair cash value of the shares shall conclusively be
deemed to be equal to the amount offered to the dissenting shareholder by the corporation
if any such offer shall have been made by it as above provided, or in the absence thereof,
then an amount equal to that demanded by the dissenting shareholder as above provided."
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