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and owing the defendant by the trustee at the time of the proceeding
the court would have been justified in awarding that sum to the plain-
tiffs. In such a case the defendant would have had a vested separable
interest. However, the facts indicated that at the date of filing the peti-
tion the defendant's salary account was overdrawn, and there was no
assurance that the trust would continue in the future.

CHARLES A. REYNARD

WORKMEN'S COMPENSATION
COURSE OF EMPLOYMENT-DEATH OF AGGRESSOR

IN AN AFFRAY

The Lick Run and Clay Company, a mining corporation in Athens
county, was involved in a miner's strike due to its "open shop" policy.
The decedent, Peter J. Merz, although owner of one-fifth of the stock
of the company and president of its board of directors, worked in the
mine as an ordinary employee, "filling coal." That he was an employee
of the company is admitted by both parties. During the strike the com-
pany had placed the decedent in charge of men to protect its property.
While off duty but on his way to the office of the company to make a
report, decedent was killed in a fight with his son-in-law, James
McManaway. It appears that the trouble between the two men was
a result of the labor dispute at the mine, McManaway being a supporter
of the union. It also appears that the decedent had been under the
influence of liquor and had engaged in an argument with, and had
threatened, McManaway at his home before the two men encountered
each other on the road where the killing took place, one and a half
miles from the mine. The application of the decedent's widow for com-
pensation was denied by the Industrial Commission. On appeal to the
common pleas and court of appeals her application was upheld. The
Supreme Court, however, reversed the decision saying, "such death was
not compensable, there being no direct causal connection between the
employment and death." Merz v. Industrial Comm., 134 Ohio St. 36,
15 N.E. (2d) 632, II Ohio Op. 414 (938).

The Constitution of Ohio, Art. II, Sec. 35, provides as follows:
"For the purpose of providing compensation to workmen and their
dependents, for death, injuries or occupational disease, occasioned in the
course of such workmen's employment, laws may be passed establishing
a state fund. . . . " The Ohio General Code, Sec. 1465-68, provides:

"Every employee . . . who is injured, and the dependents of such as
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are killed in the course of employment, wheresover such injury has
occurred . . . shall be paid such compensation out of the state insurance
fund. ....

The framers of the constitution intended to provide that the employ-
ment should have some causal connection, directly or incidentally, with
the injury, either through its activities, its conditions or its environment.
Industrial Comm. v. Weigandt, 102 Ohio St. I, 13o N.E. 38 (1921) ;

Grabler Mfg. Co. v. Wrobel, 125 Ohio St. 265, 181 N.E. 97 (1932).

The court in the principal case said, "Decedent's employment as captain
of the guard at the mine was a circumstance which had no causal rela-
tion to his death." It based its decision on the fact that the "decedent
was killed outside the zone of employment, a distance of about one and
a half miles from the mine property of the company and on premises
not under its control."

"Zone of employment" is generally thought of as being the actual
premises of the employer and injuries received thereon, provided a causal
connection can be set up, are compensable. 42 Ohio Jur., sec. 52;
Auberger v. Industrial Comm., 38 Ohio App. 203, 175 N.E. 628, 10

Ohio Abs. i 16 (1930). But the courts have developed the "going and
coming" rule which has extended the zone of employment to include
not only the premises of the employer but also adjacent premises used by
the employee as a means of ingress and egress with express or implied
consent of the employer. Campbell, Workmer s Compensation, sec.
170; Industrial Comm. v. Henry, 124 Ohio St. 616, 18o N.E. 194,
io Ohio Abs. 393 (1932); Cudahy Packing Co. v. Parramore, 263
U. S. 418, 44 Sup. Ct. 153 (1923).

Gregory v. Industrial Comm., 129 Ohio St. 365, 195 N.E. 699,
2 Ohio Op. 370 (I935), held the injury of an employee of an "open
shop" mine compensable when he was attacked on his employer's prem-
ises by union sympathizers from other nearby mines while he was
approaching within two hundred and fifty yards of the place of active
employment. In Industrial Comm. v. Barber, 117 Ohio St. 373, 159
N.E. 363 (1927), it was held that an injury received on a dead end
street 20 or 40 feet from the gate of the company was compensable.
The court felt that such a public street was within the zone of employ-
ment because it was under the control of the employer and it was the
only unobstructed access to the premises. But Rourke's Case, 237 Mass.
36o, 129 N.E. 603, 13 A.L.R. 546 (1921), held that where an
employee was assaulted on a public street, one hundred and fifty feet
from the plant, by a striker's picket, after leaving his place of employ-

ment and proceeding towards his boarding house, he was outside the
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zone of employment. The court said that the relation of master and
servant was suspended when the employee left the place of actual
employment for the day.

From the decisions of the above cases it seems quite evident that
where the work is at a fixed place, the courts have pretty well limited
the zone of employment to the premises of the employer and adjacent
property wholly or partially under his control. There is no merit in the
proposition that an employee whose duties have a fixed situs can be in
the discharge of those duties when he is a mile away, traveling upon a
public highway for the purpose of reaching his place of employment.
Industrial Comm. v. Heil, 123 Ohio St. 604, 607, 176 N.E. 458
(93); Fike v. Goodyear Tire and Rubber Co., 56 Ohio App. 197,
23 Ohio Abs. 480, 484 (1937)-

The definition of "zone of employment" and the "going and com-
ing" rule, just discussed, apply only to cases where the employee's work
is at a fixed place. See note 4 O.S.L.J. 119 (1937). However, an
employee may recover if injured while off the premises if his employment
is such that it does not require his being at a fixed place. Industrial
Comm. v. Davison, 118 Ohio St. 18o, 16o N.E. 693, 6 Ohio Abs. 188
(1928); Bersche v. Industrial Comm., 56 Ohio App. 236, IO N.E.
(2d) 285, 24 Ohio Abs. 549, 9 Ohio Op. 325, noted in 4 O.S.L.J.
1x9 (1937); Industrial Comm. v. Dense, 14 Ohio App. 224, 32 Ohio
C.C. (N.S.) 552, 19 Ohio L. Rep. 44 (1920). A salesman's death
was held compensable when he was killed in an automobile accident
while on his way home after taking some orders for his employer,
Industrial Comm. v. Dense, supra. A dean of a college was injured
while making an address at a high school commencement and it was
held that his injury was received while in the course of his employment
since such activity was a duty required of him. Industrial Comm. v.
Davison, supra. And in Bersche v. Industrial Comm., supra, the court
held an employee's death compensable when he was shot at a convention
in Wisconsin, four hundred miles from his employer's office. It is to be
noted that in these cases the employees were all injured while in their
regular course of employment. They had not deviated from their duties
for any personal reasons.

In the principal case the decedent, as captain of the guard, was
employed at a fixed place, namely, at the mine. The zone of his employ-
ment would include only the premises of the company or adjacent
property wholly or partially under its control. Therefore when he was
injured one and a half miles from the mine on a public road, he was
clearly outside the zone of employment. Since, however, at the time of
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his injury he was on the way to the company office to make a report, it
might be argued that his duty to make a report would permit the appli-
cation of the rule of the cases involving employees whose employment
is not at a fixed place. But the court was correct in not applying the
rule because decedent was off duty at the time of the injury; he was
in the vicinity of his own home; he probably had not yet started to the
mine, but even if he had, he deviated from his duty to make a report by
becoming engaged in an argument with, and attacking, his son-in-law.

It is a very generally accepted rule that where an employee is
injured in a fight with another employee, the injured party is not entitled
to compensation if he is the aggressor. Industrial Comm. v. Bankes,
127 Ohio St. 517, 189 N.E. 437 (i934), held that where an employee
himself instigates and participates in "horse-play" while on duty, it is he,
and not the environment, who creates the hazard. In the principal case
the decedent, to quote from the case, "returned home from work
apparently under the influence of liquor. Soon after his arrival, he
argued with his son and beat him. After that subsided, decedent armed
himself with an axe and went to McManaway's porch and threatened
him. A few minutes later, decedent and McManaway encountered one
another on the road not far from where they lived. A fight ensued,
in which decedent stabbed McManaway and the latter shot and killed
the decedent." Here there was no horseplay but simply a drunken
brawl instigated and participated in by the decedent. Decedent was
clearly the aggressor in the fatal combat and even had the fight taken
place on the premises of the employer, he could not have been entitled
to compensation.

In conclusion it seems that the court was quite correct in holding
that the decedent was outside the zone of employment and that there
was no direct causal connection between the employment and his death.
The court, however, might well have decided the case on the further
ground that the decedent's own act of aggression brought about his death.

PHILIP AULTMAN
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