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I would like first to speak briefly about collective bargaining in higher
education, just by way of background; then to indicate the kinds of prob-
lems that come with drawing a bargaining unit (the subject of the AALS
Report that I prepared along with Professor Walter Oberer and Dean "Nfi-
chael Sovern, who is management, I suppose, by the usual definition); and
then finally to speak about the AALS's involvement in the Fordham Uni-
versity case.1

Collective bargaining in higher education is a recent phenomenon. One
can go back about five or six years and find it beginning to emerge. It
began not in the four-year colleges and universities but rather in the com-
munity colleges and the junior colleges which have their roots very much
in the system of public secondary education. The same kind of prob-
lems of maladministration or autocratic administration, the economic status
of the faculty, and the minimal role that faculty plays in governance at
many of these institutions are strikingly parallel to those that paved the
way for unionization in secondary schools.

How did collective bargaining come to these institutions? In part, it
just grew. In many of these public educational institutions there was no
statutory framework, no collective bargaining legislation, and these bargain-
ing relationships grew informally as they did in elementary and secondary
education. But in recent days there has been an impetus toward collective
bargaining in these public institutions of higher learning afforded by the
enactment of public employment collective bargaining legislation. What
about the private college, university and law school? Until recently there
was very little bargaining activity in private institutions largely because
the National Labor Relations Board disclaimed any regulatory interest.
But in the summer of 1970 the NLRB reversed a long standing course and
decided to assert jurisdiction over "employees" of private institutions of
higher learning. This was first announced in a case involving non-teaching
employees of Syracuse and Cornell Universities,2 and the Board left open
the question whether faculty at these institutions would be covered by the
National Labor Relations Act.

It was not long before the Board made it clear that teaching employees
of private institutions of higher learning are indeed covered by the statute.
The Board announced a very expansive jurisdictional test to the effect that
any private nonprofit institution of higher learning which receives annual
income of $1,000,000.00 or more is covered by the National Labor Rela-
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tions Act.3 That encompasses some 80o of the institutions and 95o of
the employees of private colleges and universities4 and, in all likelihood,
it covers all of us who teach in private universities, The assertion of ju-
risdiction by the National Labor Relations Boa rd, just as the enactment of
public employee legislation, has, I think, served as an impetus toward col-
lective bargaining in all educational institutions.

I would like now briefly to say a word about the employee associations
which are active in organizing college and university faculties. Basically
there are three: the American Federation of Teachers, or their local affili-
ates; the National Education Association which historically has played the
role of a somewhat less militant organization, a professional association,
and which, having organized widely in elementary and secondary schools,
has now just stepped up the ladder and has the most victories behind it
in the field of higher education (mostly at the community college level
although by no means exclusively); and then finally, an organization of
which many of you fellow employees are members, the American Associa-
tion of University Professors, which has moved hesitantly but now some-
what more firmly into collective bargaining." So much for the background
,of collective bargaining in higher education generally.

What I would like to speak about briefly before moving into our spe-
cial problem of "Collective Bargaining for Law Faculty" is what an ad-
ministrative agency does when it decides to order a collective bargaining
election. Perhaps its most important decision is to make what is called
a unit determination. An appropriate bargaining unit must be established
before a bargaining election is ordered. The appropriate bargaining unit
is a group or cluster of jobs whose occupants will vote in the election to de-
cide whether or not they want a union and if the)' do, which particular
union ultimately will speak for them for purposes of collective bargaining.

There are several questions of importance as to who is in or who is out
of the bargaining unit in a university bargaining election. Let me indi-
cate at least four such questions. Number one, there is the geographic di-
mension. This is most typically relevant in the public employment area,
when you may have a state college system with a number of college cam-
puses. Do you group all of these campuses as a single bargaining unit
with a single spokesman? Or do you fragment the bargaining unit?
Briefly, I can just tell you there is no clear answer to that question, although
the touchstone is supposed to be the community of interests on the part of
the employees. In New Jersey, where there are six state college campuses,

329 C.F.L § 102.1 (1972).
4 Notce of Issuance of Rule reported in 186 N.L.R.B. No. 153 (1970).

5 Brown, Report of Committee N: 1970-71, 57 A.A.U.P. BULL. 211; Finken Collective Bar.
gaining and University Government, 57 A.A.U.P. BULL. 149 (1971); Policy on Represntaiion
of Economic Interests, 54 A.A.U.P. BULL. 152; Faculty Participatfon in Strikes, 54 A.A.U.P.
BULL 155 (1968).
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the New Jersey Public Employment Relations Commission has decided
that collective bargaining should be conducted on a campus-by-campus
basis.0 In New York, to the contrary, you have a single bargaining
unit for all of the professional employees (even those who do not teach)
at SUNY, the State University of New York 7 This means 15,000 em-
ployees at the State University, including the Buffalo law faculty, bargain
within a single university-wide unit. So much for the geographic dimen-
sion.

Second, you have the problem of supervisory employees. Are depart-
ment chairmen and deans inside the bargaining unit? Are they employees
for whom the bargaining association will speak or are they management,
on the other side of the bargaining table? The National Labor Relations
Board in the Fordham case decided that department chairmen (at least
at Fordham University) were to be in the bargaining unit and, therefore,
were to be treated as "employees" covered by the statute, not as manage-
ment." There was an earlier case in which the Board had held to the con-
trary.' The Board will tell you that it depends on the particular facts of
the case. I think there will be a tendency over time to include department
chairmen. Deans, however, will have no such luck I suspect, and the
NLRB's Fordham decision has made it clear that deans are supervisory em-
ployees with whom the collective bargaining representative will negotiate.

Third, and at the other end of the spectrum, you have the question of
non-teaching professionals-people like placement officers, guidance coun-
selors, vocational counselors, admissions officers, registrars and so on. Here
too, there has been a tendency on the part of at least the National Labor
Relations Board and state agencies to group these people inside the bar-
gaining unit.10 You notice that the bargaining unit is swelling in size,
creating obvious tensions for the collective bargaining representative.
There will be people in that group from different constituencies with dif-
ferent kinds of interests pressing different kinds of concerns-and all must
be harmonized by the collective bargaining representative who has a duty
to act fairly to all people within the unit.

Finally, we come to the issue that brings us here, a unit determination
issue: the professional school. What do you do if you agree that university
faculty generally are employees and should bargain? What do you do
with medical school faculty, law school faculty, engineering school faculty

8Decision of N.J. Public Employment Relations Commission No. 1 in Matter of State Col-
leges of New Jersey, 3 CCH LAB. L REP. [State Laws] 5 49,995.17 (Apr. 9, 1969).

7 N.Y. Public Employment Relations Board 1-4010 (1970).
8193 N.LR.B. No. 23 (1971).

9C. W. Post Center of Long Island University, 189 N.L.R.B. No. 109 (1971). See, also,
Wayne State University, 3 CCH LAB. L REP. [State Laws) 5 49,449.93 (Feb. 4, 1972).

10See, e.g., Fordham University, 193 N.LR.B. No. 23 (1971); Wayne State University, 3
CCH LAB. L. REP. [State Laws] 5 49,998.93.
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and all the rest? That was the issue that was put most directly in the Ford-
ham University case." Since Joe Crowley knows more about that case
than just about anybody and will speak in detail about it, I shall just give
you an introduction to it.

Once the National Labor Relations Board asserted jurisdiction over pri-
vate educational institutions it became clear that Fordham University was
within its jurisdiction. Not long afterward, the AAUP decided that it
would like to get bargaining status for the faculty at Fordham, and it filed
a petition with the National Labor Relations Board. The Law School
faculty determined, however, that its interests were sufficiently separate
and distinct from all other University faculty that it wanted to make an
independent decision whether to go into collective bargaining. A Law
School Faculty Association was formed which intervened in the Fordham
proceeding which the AAUP had started; the AAUP did not object to the
Law School faculty's organizing and voting separately. (That failure to
object is quite important. Roughly the same thing, by the way, had oc-
curred at St. John's in New York where by agreement the St. John's ad-
ministration and the unions (the AAUP and the Faculty Association joint-
ly) severed out the Law School faculty to bargain separately.) 12 Fordham
University did not, however, wish to have the Law School fragmented and
that, therefore, was an issue that was tried directly before the National
Labor Relations Board.

The Fordham law faculty knocked on the door of the Association of
American Law Schools (AALS) and asked whether the AALS had a posi-
tion on law faculty bargaining. The AALS did not know whether or not
it had a position, so it created an emergency committee of which I was
Chairman and Walter Oberer and Michael Sovern were members and we
produced a report that appears at page 46 of the 1971 Proceedings of the
AALS, Part I, § 1. The basic message of the report is that the AALS is
encouraged to speak out in support of giving to law faculties the option if
they choose to vote separately in a collective bargaining election to deter-
mine whether they want to continue the present tradition of individual bar-
gaining or whether they want to have their own group representative, or
whether indeed they want to be absorbed in the larger university unit. We
urged the AALS to try to prevail on administrative agencies like the Na-
tional Labor Relations Board to decide in favor of self-determination for
the law faculty of any university. Alvin Goldman wrote a splendid brief
which was filed for the AALS amicus in the Fordham proceeding.

There were many obstacles to our position in Fordham. We normally
are a small faculty group, perhaps twenty-five out of five hundred. If we
are to be severed off why not the medical school faculty, why not the en-

11 Fordhamn University, 193 N.L.R.B. No. 23 (1971).
12 St. John's University, N.Y.S. LAB. BD. DEC. No. 12630 (Apr. 22, 1970).
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gineering and nursing faculties, and the business school faculty and all the
rest? This kind of proliferation is not easily accepted either by an admin-
istrative agency or an employing institution, and one can also argue that the
ties that we have as law school faculty to the university are stronger than
those influences which separate us from the rest of the university. In any
event, the National Labor Relations Board surmounted these obstacles and
indeed decided that the law school faculty at Fordham represented a sepa-
rate appropriate bargaining unit and could vote separately in the election.

The results of the Fordham election were mildly ironic. The univer-
sity faculty, except the law school voted in one group. There were about
500-550 people voting and collective bargaining was rejected by a mere
two dozen votes. Yet the law school faculty, which split itself off in what
can fairly be characterized as a defensive manuever to avoid collective bar-
gaining, voted to a man for the Law School Faculty Association and is now
presumably engaged in some measure of collective bargaining whereas the
rest of the university is not.

In the Fordham proceeding, the National Labor Relations Board also
decided that university department chairmen are in the bargaining unit, and
that part time faculty are in the collective bargaining unit and vote along
with the full time faculty.13

So much for history. I had intended to make some prognosis for the
future but I think, since I have spoken a good bit already, that I will
withhold any such remarks until later.

13 The New Jersey Public Employment Relations Board placed part-time faculty in a sep-
arate unit, Matter of State Colleges of New Jersey, 3 CCH LAB. L REP. [State Laws]
49,995.17 (Apr. 9, 1969). The Michigan Employment Relations Commission reached the
oposite result in Matter of Lansing Community College, 3 CCH LAB. L. REP. 5 [State Laws]
49,998158, (Dec. 6, 1971), but excluded part-time faculty from the faculty bargaining unit in
Wayne State University, 3 CCH LAB. L REP. [State Laws] 5 49,998.93 (Feb. 4, 1972).
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