
JURY-CHALLENGE FOR CAUSE To CAPITAL PUNISHMENT OB-
jECTORS-Witherspoon v. Illinois, 391 U.S. 510 (1968).-The jury
which sentenced William C. Witherspoon to death in 1960 had been
chosen after nearly half of the prospective jurors had been challenged
under the authority of an Illinois statute for scruples against capital
punishment.1 After the Supreme Court of Illinois denied post-con-
viction relief,2 the United States Supreme Court granted certiorari
to decide whether the Constitution permits a state to execute a man
pursuant to the verdict of a jury so composed. The Supreme Court
held it to be self-evident that such a jury in its capacity as the arbiter
of punishment fell short of the impartiality guaranteed by the sixth
and fourteenth amendments, and that execution of the death sen-
tence under such circumstances would deprive the petitioner of his
life without due process of law.4 In contrast to the Court's finding
of partiality on the question of punishment, the majority did not
find partiality on the issue of guilt. The scientific evidence adduced
by petitioner was felt to be too fragmentary to support such a
proposition.5

The major question in Witherspoon deals with the nature of
the jury trial required by the sixth and fourteenth amendments.
Before the Bill of Rights was adopted, the Constitution as written
provided only that "The trial of all crimes, except in cases of im-
peachment, shall be by jury;"" however, the people and their
representatives implemented this guarantee by adoption of the
sixth amendment provision that the jury must be impartial. 7 Lest
the right to an impartial jury be nullified by improperly constituted
juries, a definition of an "impartial" jury must be developed.

1 ILL. ANN. STAT. ch. 38, § 115-4(d) (Smith-Hurd Supp. 1967) provides that "[e]ach
party may challenge jurors for cause," but the Illinois Supreme Court has held that
§ 115-4(d) incorporates a former statute, Law of March 31, 1869, § 4, [1869] InI. Laws
113 (repealed 1963), which at the time of petitioner's trial provided "In trials for
murder it shall be a cause for challenge of any juror who shall on being examined,
state that he has conscientious scruples against capital punishment, or that he is
opposed to the same." People v. Hobbs, 35 In. 2d 263, 274, 220 N.E2d 469, 475 (1966).

2 People v. Witherspoon, 36 IIl. 2d 471, 224 N.E.2d 259 (1967).
3 Witherspoon v. Illinois, 389 U.S. 1035 (1968).
4 Witherspoon v. Illinois, 391 U.S. 510, 518, 523 (1968).
G Id. at 517, 518.
6 U.S. CoNsr., art. III, § 2.
7 The requirement of "an impartial jury" is applicable to the states by the in-

corporation of the jury clause of the sixth amendment into the due process clause of
the fourteenth. Duncan v. Louisiana 391 US. 145, 156 (1968).
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Recently, importance has been placed upon the representative
nature of the jury. Previous to class exclusion cases, the fourteenth
amendment had been held to forbid use of "partial" jurors, but not
to forbid the erroneous exclusion of a juror for cause if his replace-
ment was "impartial." A recent decision by the Court of Appeals
for the Fifth Circuit,9 however, held that due process and equal
protection require a meaningful cross-section of the community. In
Labat v. Bennett a three-fold test was developed for evaluating the
reasonableness of jury exclusions: the exclusion must be related to
juror competence; or it must be related to community need; and
it must not unduly abridge the concept of cross-section. 10 It appeared
in Labat that the cross-section requirement limited justifiable ex-
clusion for competence and public need. Such a limit seems justified
by the ability of the cross-section requirement to assure the presence
of community viewpoints. Following the reasoning of Labat, if
capital punishment objectors possess the cohesiveness necessary to
be considered a class, they can be excluded only under public need
or competency criteria. The question then arises, is it correct to
presume a juror incompetent to determine guilt or assess punish-
ment because he possesses capital punishment scruples in light of
the limit of the cross-section requirement?"

The particular class exclusion referred to in Labat was wage-
earners; other decisions have held unconstitutional the class exclu-
sions of women 2 and Negroes.' 3 In jury discrimination cases it has

8 Comment, Jury Challenges, Capital Punishment, and Labat v. Bennett: A
Reconciliation, 1968 DuKE L.J. 283, 300-302.

9 Labat v. Bennett, 365 F.2d 698, 719-720, (5th Cir. 1966) cert. denied, 586 US.
991 (1967).

10 Id. at 723. For a general discussion of the cross-section standard as applied in
class-exclusion cases, see generally Comment, Jury Challenges, Capital Punishment
and Labat v. Bennett: A Reconciliation, 1968 DuKE L.J. 283, 299-803.

11 When the challenge for cause of capital punishment objectors first came into
being the death sentence was mandatory for murder. Note, 45 N.C.L. REv. 1070, 1071
(1967). See Knowlton, Problems of Jury Discretion in Capital Cases, 101 U. PA. L. REv.
1099, 1100 (1958). The challenge at that time was almost a mechanical necessity for
a juror opposed to capital punishment might be predisposed to acquit in light of the
automatic death penalty. Today, however, in Illinois as in other states the jury is given
broad discretion to decide whether or not death is "the proper penalty." ILL. ANN.
STAT. ch. 38, § 1-7(c) (Smith-Hurd Supp. 1967). See generally, H. KALVEN JR. and
H. ZEisEL, THE AM.RICAN JuRY 435, 444, 448-49 (1966). Knowing this, jurors with
scruples would not necessarily be predisposed to acquit, especially since they would
also be on the jury when determining punishment.

12 Ballard v. United States, 329 U.S. 187, 198-95 (1946).
13 Eubanks v. Louisiana, 356 U.S. 584, 585 (1958); Strauder v. West Virginia, 100

U.S. 808, 310 (1879).
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been held unnecessary to show prejudice resulted from the exclusion,
for the deprivation of the cross-section of the community is itself a
violation of the accused's constitutional rights. 14

Although the majority in Witherspoon did not treat persons
with scruples against capital punishment as a "class" within the
meaning of the class exclusion rule, it is not impossible to consider
such persons a class. The uniqueness of their beliefs seems to supply
the cohesiveness required under the Labat criteria. Also, the exclu-
sion for scruples against capital punishment seems as likely to result
in destruction of the "cross-section of the community standard" as
the exclusions of women, Negroes, and wage-earners. This becomes
even more apparent considering that 47 per cent of the population
oppose capital punishment while only 42 per cent favor it,15 allowing
only a minority or, at best, a bare majority viewpoint representation
on juries."6

Instead of considering the exclusion of objectors to capital
punishment as a class exclusion problem per se the Court has
developed a somewhat modified version of the class-exclusion rule
applied to only one aspect of the jury's role-determination of
punishment. Lacking proof of partiality on the question of guilt,
the majority held it self-evident that the jury was not impartial on
the question of punishment.' 7 It reasoned that since a jury in deter-
mining punishment when there are no standards "can do little
more-and must do nothing less-than express the conscience of
the community on the ultimate question of life or death,"' s that

14 Brief for Petitioner at 28, Witherspoon v. Illinois, 391 U.S. 510 (1968); Labat v.
Bennett, 365 F.2d 698, 723 (5th Cir. 1966) cert. denied, 386 U.S. 991 (1967).

15 POLLS INTERNATIONAL REVIEW ON PUBLIC OPINION, Vol. II, No. 3 at 84 (1967).
(42% favor capital punishment, 47% oppose it, and 11% are undecided).

10 [A]s the willingness to impose the death penalty-that is, to be sworn as a
juror in a capital case-wanes in a particular community, the prejudicial effect
of the death-qualified jury upon the issue of guilt or innocence waxes; to man
the capital jury, the resort must increasingly be to the extremists of the com-
munity-those least in touch with modem ideas of criminal motivation, with
the constant refinement of the finest part of our cultural heritage, the dedica-
tion to human charity and understanding. The due-process implications of
this flux seem obvious. Yesterday's practice becomes less and less relevant to
today's problem.

Oberer, Does Disqualification of Jurors for Scruples Against Capital Punishment Con-
stitute Denial of Fair Trial on Issue of Guilt?, 39 TEx. L. Rv. 545, 556-57 (1961)
(footnotes omitted).

17 Witherspoon v. Illinois, 391 U.S. at 518 (1968).
18 Id. at 519. See also H. KALWvN JR. & H. ZmrsE., THE AmERICAN JURY, 448 (1966),

"[Mt is a dominant policy that the legislature does not specify by a general rule any
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excluding a segment of the community from such a determination
results in partiality on the question of punishment. The Court's
reasoning is similar to the class-exclusion rule because it is based
on a recognition of the inherently prejudicial effect of such exclu-
sions. Yet the Court is seemingly able to apply this reasoning to
capital punishment exclusions only when there is a lack of judicial
standards which leaves the jury guided solely by a standard of
community values. Thus the Court's reasoning would not be ap-
plicable if judicial standards for determining punishment were
set up.' 9

The Court in Witherspoon has not held that the states cannot
exclude those who would never impose the death penalty, but that
they cannot exclude on the basis of general objections to the death
penalty.20 The states, therefore, must revamp their questioning
during voir dire to draw the line between those who are precluded
from voting for the death penalty and those who, though having
scruples, are not precluded from voting for the death penalty. The
Court has also not held convictions by juries from which capital
punishment objectors have been excluded unconstitutional.21 Justice
White suggests that states can replace the requirement of unanimous
jury verdicts with majority decisions about sentence and achieve
roughly the same result reached by the Illinois Legislature through
the procedure struck down by Witherspoon.22 States may also use a
bifurcated system under which one jury determines guilt and a dif-
ferent jury decides on the proper punishment. However, if states
used such a bifurcated system it would be difficult to justify the
exclusion of capital punishment objectors from guilt determination,
since the jurors are not to determine punishment.

It is possible that this decision will result in a practical nullifi-
cation of the death penalty. If so, it will be because the Court has
protected one of the jury's functions as a link between contemporary
community values and the penal system. 23 The influence that juries
category of defendants for whom the death penalty and its execution should be
mandatory. As a result the law can only leave to discretion the decision as to who
is to die."

19 The Court's reasoning is more broad than their holding that state's cannot
exclude on the basis of general scruples alone, for it would support the idea that
absolute objectors cannot be excluded since they too represent a community value
position.

20 Witherspoon v. Illinois, 391 US. at 513-514, 522.
21 Id. at 518.
22 Id. at 542 n.2.
23 1968 DuKE L.J. supra note 8 at 290-91.
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can have on legislation by exercising this function has long been
recognized as desirable. A nineteenth century British publication
on English government illustrates this function:

When in respect of any class of offenses the difficulty of
obtaining convictions is at all general in England, we may hold
it as an axiom, that the law requires amendment. Such conduct
in juries is the silent protest of the people against its undue
severity .... [1]t has this important and useful consequence,
that laws totally repugnant to the feelings of the community
for which they are made, can not long prevail in England.24

The fact that juries may now reflect community opposition to
capital punishment, therefore, does not necessarily mean, as the
dissent indicates, that the Court has held capital punishment in-
directly unconstitutional "by making it possible for the states to get
juries that will enforce the death penalty."' 25

The Witherspoon decision is a half-step in the direction of
protecting the right to a truly impartial jury. But recognizing the
cross-section standard and applying it in a somewhat modified form
to one of the jury's functions the majority acknowledges the im-
portance of the representative nature of a jury. It is questionable,
however, whether they should have stopped short of a holding that
the challenge for cause to capital punishment objectors does fall
within the class exclusion rule. It is but a short step from previous
holdings on class exclusions, and it seems likely that the Court
will take it.

Karen H. Adkins

TORTS-MEDIcAL MALPRACTICE-STATUTE OF LIMITATIONS BEGINS

TO RUN WHEN THE PATIENT DIsCOVERS HE HAS BEEN INJURED-
Cook v. Yager, 13 Ohio App. 2d 1, 233 N.E. 2d 326 (Seneca County
19 68).-On December 11, 1964, Stanley Cook consulted C. E. Yager,
a dentist, in regard to a dental problem which he was experiencing.
Upon examination, defendant determined that it would be neces-
sary to fit Cook with a partial bridge. Before this could be accom-
plished, however, several of plaintiff's teeth had to be extracted to
insure the permanence of the bridge. Cook consented to the pro-
posed operations, and later that day several of plaintiff's teeth were

24 Id. at 290-91, W. FoRsyrn, HISTORY OF TRIAL BY JuRy 367-68 (1875), italics in
text contain a quote from LORD JOHN RuSsEmL, ESsAy ON ENGISH GOVERNMENT at 593.

25 Witherspoon v. Illinois, 391 U.S. at 532 (1968).

1969]



OHIO STATE LAW JOURNAL

removed. A second, and final operation took place on February 5,
1965. While there were no further extractions after that date, it is
unclear whether plaintiff returned later to allow the defendant to
complete the planned dental program. In May, 1966, plaintiff filed
a petition alleging malpractice on the part of the defendant in the
course of the extractions. The petition alleged that Yager had ne-
glected to compile a medical history of the plaintiff and as a result,
plaintiff suffered an avoidable and foreseeable aggravation of a pre-
existing cardio-vascular condition. Cook further alleged that he did
not discover that he had suffered any injury as a result of the extrac-
tion until some time after he was hospitalized in March, 1965.
Plaintiff filed this petition in May of 1966, or approximately one
year after having been informed of the cause of his injury, but some
fifteen months after the second extraction had been performed. The
defendant demurred to the petition on the ground that the one year
statute of limitations' for malpractice actions had run. The trial court
sustained the demurrer, but the Court of Appeals for Seneca County
reversed. That court based its reversal on the principle that a cause
of action cannot exist until there has been some manifestation of an
injury.2 Since the plaintiff alleged that he had not become aware of
the damage inflicted on him until sometime after March, 1965, the
statute of limitations could not, therefore, begin to run until that
time. Furthermore, this would be the result irrespective of when
the relationship between dentist and patient had ceased to exist. On
this latter point the court of appeals differed from the Ohio Supreme
Court which held that the termination date of the physician-patient
relationship was determinative as to when the statute of limitations
begins to run in medical malpractice actions.3 The inconsistency
between these two decisions is a direct result of the failure of the
Ohio legislature to define the operative words of the Ohio statute
which governs the time in which medical malpractice actions must
be brought.

The statute in question provides that "an action for... mal-
practice ... shall be brought within one year after the cause of action
thereof accrued." 4 The problem is that the courts have been unable
to define the phrase "after the cause of action thereof accrued" in
the context of cases like Cook v. Yager where there is no apparent

1 OHIo REV. CoDE A NN. § 2305.11 (Page 1953).
2 Cook v. Yager, 13 Ohio App. 2d 1, 233 NE .2d 326 (1968).
3 Delong v. Campbell, 157 Ohio St. 22, 104 N.E.2d 177 (1952).
4 OHio REv. CoDE ANN. § 2305.11 (Page 1953).
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injury occurring contemporaneously with a negligent or wrongful
act. One of the Ohio Supreme Court's first attempts at handling
this problem arose in the case of Gillette v. Tucker.5 Suit was
brought by a patient who had undergone an operation in which the
surgeon had failed to remove a surgical sponge from the incision
before he closed it. The operation was completed in November,
1897, but the plaintiff continued to see the physician until sometime
in November, 1898. SLx months after she last visited defendant,
plaintiff underwent another operation performed by a second sur-
geon in which Dr. Tucker's failure was finally discovered. The Su-
preme Court held that the one year statute of limitations then in
effect" did not bar the action (even though it was commenced almost
17 months after the sponge was left in the wound) because a cause
of action does not accrue until "the case has been ... abandoned
or the professional relationship otherwise terminated."7 The Supreme
Court grounded its opinion not on a tort theory, but on the idea
that an implied contract existed between the parties by which the
physician is under an obligation to exercise that degree of skill and
care to which all physicians in like circumstances are held.8 So long
as the physician exercises that degree of skill he lives up to the con-
tract and no cause of action for malpractice would lie. If he should
fail to meet those standards during his relationship with the patient,
he is obligated to correct that failure. A cause of action for malprac-
tice will lie, therefore, only when the contract has been breached,
e.g., when the physician-patient relationship has been terminated
without the fault having been corrected. In other words, it is not
the single wrongful act which gives rise to the cause of action, but
the continuing failure on the part of the physician to rectify his
error.9 There is some doubt as to the strength of this holding
since Gillette was only a 3-3 split decision. The "dissenters" took
the position that a cause of action accrues when damage is incurred0

which, in the context of that case, was when the surgeon in the
course of the operation dosed the incision over the sponge. Further-
more, they rejected the contention that it was necessary to ascertain
if the action were grounded in tort or in contract since any continu-

G 67 Ohio St. 106, 65 N.E. 865 (1902).
6 91 Laws of Ohio 299 (1894).
7 67 Ohio St. 106, 65 N.E. 865 (1902).
8 Id.
9 67 Ohio St. at 126, 65 N.E. at 870.
20 67 Ohio St. at 142, 65 N.E. at 875.
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ing failure on the part of the physician would constitute a separate
cause of action from one arising out of the negligent act (leaving
the sponge in the patient's body)."

This position continued to have some validity in Ohio law12

until the case of Delong v. Campbell which also involved the failure
of a surgeon to remove a sponge from the body of his patient. Unlike
the Gillette case, there was no indication as to when the physician-
patient relationship actually ended.' 3 The Supreme Court, never-
theless, held that,

... the statute of limitations begins to run at the latest upon the
termination of the physician-patient relationship whether,
within the time limited by the statute, the act constituting
malpractice is known or unknown by the one upon whom it was
committed.14

While on its face this statement appears to be only a reiteration of
the rule of the Gillette case as expressed in the syllabus, the position
the court in Delong adopts is actually a synthesis of the two incon-
sistent opinions which Gillette produced. This is apparent from the
phrase in the syllabus which declares that "the statute of limitations
begins to run 'at the latest upon the termination of the physician-
patient relationship" (emphasis added). The majority opinion of
Justice Stewart, which supports the syllabus, states that "[t]he cause
accrues when the negligently caused injury is inflicted ... "15 which
by itself could be interpreted to mean when some damage accrues.
But Justice Stewart rules out this possibility entirely in the next
sentence wherein he states that ".... plaintiff had a right to bring a
cause of action when Campbell negligently left the sponge within
the wound. .. .- 16 Justice Stewart has thus for all intents and pur-
poses adopted the position of the "dissenters" in Gillette. From
this point he goes on to adopt the rule as expressed in the syllabus
of Gillette by qualifying his position to the extent that plaintiff's
right to bring a cause of action existed as long as Campbell negli-
gently allowed the sponge to remain within the incision throughout
his professional relationship with her."'

11 67 Ohio St. at 143, 65 N.E. at 875.
12 McArthur v. Bowers per curiam, 72 Ohio St. 656, 76 N.E. 1128 (1905).
13 Brief for Plaintiff at 1, 157 Ohio St. 22, 104 NE.2d 177 (1952).
14 157 Ohio St. 22, 104 N.E.2d 177 (1952).
1 157 Ohio St. at 27, 104 N.E.2d at 179.
16 Id.
17 Id.
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Although this latter proposition constitutes the substance of
the syllabus of the Delong decision, it actually occupies a position
of minor importance in the opinion. This can be illustrated by
considering it in conjunction with two other factors. The first is
that except for a rather perfunctory reprinting of selected parts of
the syllabi of the cases of Gillette v. Tucker and Bowers v. Santee,8

Justice Stewart makes no mention of the existence of a contract,
implied or otherwise, between the parties. It was that contractual
obligation in Gillette, however, which provided the rationale for
the decision that the statute of limitations should not begin to run
until the termination of the physician-patient relationship. Isolated
from the theory of an impled contract which was its basis, the
physician-patient termination rule becomes a blind repetition of a
previous decision. Secondly, after his single statement as to the
effect the physician-patient relationship has on extending the time
in which malpractice suit can be brought, Justice Stewart states that
the cause of action accrues irrespective of whether the plaintiff
knows he has a right of action.19 This again is the position adopted by
the "dissenters" in the Gillette case and is consistent with their idea
that the statute of limitations begins to run from the time the negli-
gent act occurs. The three members of the Gillette court who formu-
lated the physician-patient relationship rule rejected this approach.
Instead they held that the ". . . statute will run from the date of
the injuries rather than from the date of an event which resulted in
the injuries." 20 It is this latter position which the court in Cook v.
Yager adopted by holding that a cause of action does not accrue, and
the statute of limitations does not begin to run, until the date that
there is some manifestation of consequential injury.2' Thus, for
purposes of determining the point in time from which the statute
will commence to run, it is if no consequence when the act which
caused the injury occurred. This is because there can be no cause of
action until some damage is sustained. It follows therefore, that a
statute which prescribes the time in which a suit must be filed "....
can never operate prior to the time a suit would be permitted ... ,,22

In almost all instances of negligence, the wrongful act is ac-
companied by some injury so that a cause of action will exist at the

18 99 Ohio St. 361, 124 N.E. 238 (1919).

19 157 Ohio St. at 27, 104 N.E.2d at 179.
20 67 Ohio St. at 127, 65 N.E. at 870.
21 13 Ohio App. 2d at 9-10, 233 N.E.2d at 332.
22 Id., citing United States v. Reid, 251 F.2d 691 (5th Cir. 1958).
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time. But where there is no apparent injury contemporaneous with
the negligent act, as was the situation in the Cook case, to apply the
rule that a cause of action exists from the time the negligent act was
inflicted leads to the Alice in Wonderland result that an injured
party's right of recovery will be barred by the statute of limitations
before that right exists in fact. The application of the physician-
patient relationship rule does little to change this result since it
merely extends the period of time before which the statute of limita-
tions commences to run by a factor which bears no logical relation-
ship to any injury which a patient may later discover he has sustained.
Thus, in cases where the injury is one whose very nature requires a
long period of time in order for it to develop to a point where it
becomes dangerous and discoverable, 23 the injured party would be
precluded from recovery by either of these approaches. From the
point of view of the injured party, the doctrine laid down by the
court of appeals (referred to as the "discovery rule") is manifestly
more fair than either of the other two enumerated rules, since it al-
lows him to bring his suit at any time within one year of the time an
injury appears no matter how long ago the act which caused that
injury occurred.

The court of appeals distinguished Cook v. Yager from Delong
v. Campbell on two grounds. First, the appellate court stated that
because the Supreme Court in Delong had presumed that the
physician-patient relationship had ended concurrently with the com-
pletion of the surgery, that case did not stand for the proposition
that a continuing failure by a physician would extend the period
in which a suit could be brought.24 The court of appeals then went
on to state that since Delong did not apply there was "no existing
case law in Ohio, even with respect to the physician-patient relation-
ship, analogous on its facts to the instant case." 25 Neither of these
statements is tenable because even of the decision in Delong were
only dicta, the cases of Gillette v. Tucker and Bowers v. Santee
would still apply and constitute binding case law. Furthermore, the
fact that the physician-patient relationship ends concurrently with
the negligent act only means that in that instance there is no con-
tinuing failure which would extend the period during which the

23 City of Miami v. Brooks, 70 So. 2d 306 (1952). Patient received an overdose of

X-ray radiation which did not result in a "discoverable" injury until five years after
the overdose was inflicted. Recovery was nonetheless allowed.

24 13 Ohio App. 2d at 6, 233 N.E.2d at 320.
25 Id.
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statute of limitations would run. It does not mean, as the appellate
court reasoned it did, that the continuing failure of a doctor to
correct a condition which he inflicted on the patient would not
extend the running of the statute in all other cases.

Second, the court of appeals distinguished Cook from Delong
on the ground that Cook involved a dentist whose actions had
resulted in a heart condition in his patient while Delong arose
out of the failure of a surgeon to remove a sponge from the body of
his patient. The court of appeals reasoned that since a dentist lacks
the necessary knowledge and legal right to correct such a condition
there could be no "continuing failure" on his part which would give
rise to a cause of action as it did in the Delong case in which
defendant was a physician and thus was not under this handicap.
While it is debatable that this distinction may differentiate the
instant case from that of Delong, the court of appeals did not limit
its holding to only those situations involving similar fact patterns.
Instead, it declared in the first section of the syllabus that a cause of
action does not exist in all dental malpractice actions until there is
some manifestation of injury.26 This proposition is broad enough
to encompass cases factually analogous to Delong, but involving
dental practitioners instead of doctors. (Such a case was Perriz v.
Rodrigue 27 which involved the failure of a dentist to remove the
roots of some of the teeth he extracted from the plaintiff.) In such
instances there are no grounds for distinguishing the Delong case.

Although the court of appeals overtly rested its decision not to
follow the principles set out in the Delong case on the above men-
tioned distinctions, the real basis for the decision in the instant
case was the adoption of the principle that a cause of action cannot
exist until there has been some injury. This is by no means a com-
pletely novel doctrine in Ohio law. It was first introduced in the
case of Brush Beryllium Co. v. Meckley2s which arose out of a
claim brought by a workman who had contracted berylliosis as a
result of his employment with the company. Relief was granted in
that case by the Sixth Circuit Court of Appeals on the ground that
a cause of action existed even though the action was brought more
than ten years after the plaintiff had left the employ of the defendant.
Whether or not this approach will ever be adopted by the Ohio
Supreme Court as the law in Ohio depends upon the willingness

26 13 Ohio App. 2d 1, 233 N.E.2d 326.
27 153 So. 555 (La. App. Ct., 1934).
28 284 F.2d 797 (6th Cir. 1960).
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of that court to exercise its power to interpret the statute in ques-
tion. Up to this time the court has refused to do so even though it
stated in Delong that its "... . sole function is to interpret and enforce
the legislative enactment .... ',29 The court has refused to exercise
this function, however, holding instead that only the legislature has
the power to replace the physician-patient relationship approach
with the "discovery rule" as the doctrine which was adopted by the
court of appeals in the instant case is known. The problem with the
Ohio Supreme Court's reasoning is that it does not take into ac-
count the fact that the, adoption of the termination date of the
physician-patient relationship was the product of judicial interpre-
tation itself. There is no reason why one such pronouncement
should be given more weight than any other, especially in light of
the fact that the reasons behind that decision are no longer valid.30

Lawrence R. Loeb

JURY-Vom DIRE EXAMINATION-PROSPECTIVE JURORS' INTEREST

IN CASUALTY INSURANCE COMPANIES-KrUpp v. Poor, 16 Ohio Misc.
14 (Lake Co. C.P. Ct. 1968)-Frank S. Krupp brought an action for
assault and battery in the Court of Common Pleas for Lake County
against Stearns Poor and Fullerton Transfer and Storage Limited,
Inc. Prior to voir dire counsel for the defendants moved in limine
that plaintiff's counsel be prohibited from asking the standard in-
surance questions, stating that, although the corporation was cov-
ered by insurance, the individual was not. The motion was sus-
tained. After a verdict for the defendants was given, plaintiff moved
the court to vacate special verdicts of the jury and grant him a new
trial. These motions were overruled.1

29 157 Ohio St. at 27, 104 N.E.2d at 179.
30 As has previously been pointed out, the contractual basis upon which the

physician-patient relationship approach rests was all but ignored by the Ohio Supreme
Court in the Delong case. It was completely done away with in the case of Swankowski
v. Diethelm, 98 Ohio App. 271, 129 N.E.2d 182 (1953).

1 Krupp v. Poor, 16 Ohio Misc. 14 (Lake County Ct. C.P. 1968). Counsel for the
plaintiff proffered into the record the following questions which he would have
asked:

Whether any of you, as jurors, are employed by a casualty insurance
company?; Are any of the members of your immediate family employed by
a casualty insurance company?; Do you or any of you have ownership or inter-
est in a casualty insurance company?; Do any immediate members of any of
your families have any ownership in a casualty insurance company?

Id. at 15.
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In the course of its opinion, the court boldly pronounced a new
rule of law: in an action on an intentional tort where one of two
or more defendants is not insured, the plaintiff cannot ask the ordi-
nary insurance questions of the jury during voir dire.2 The fact
pattern, involving both an intentional tort and multiple defend-
ants was somewhat novel, but the rule of law which it produced
was perhaps even more so, and this decision adds one more strand
to the confusing web of decisions which comprise the Ohio law
on insurance questioning during voir dire.3

The historical function of voir dire has been to exclude every
possible element of bias from the formation of a verdict by the jury.4

In many areas involving possible prejudice, this exclusion is easily
accomplished. For example, it is often stated to be the rule that any
prospective juror who has wagered on the outcome of the trial may
be dismissed from the jury." Obviously, asking questions designed to
elicit this information would not be in itself prejudicial to either
party to the litigation. This result of exclusion without prejudce is
not so simply attained in the area of possible bias due to an interest
in an insurance company, however, for there always exists the
possibility that any given question will actually produce as much
bias as it will potentially eliminate. More specifically, it is feared
that any question concerning insurance asked the prospective jurors
may tend to suggest the presence of an insurance company lurking in
the background, eager to pay for the defendant's wrongdoing.6

Nevertheless, the rule which has evolved in the great majority of
jurisdictions is that such questions are generally entirely proper.7

2 Id. at 16.
3 For a synopsis of the previous law in this area see Comment, 11 Omio ST. LJ.

370 (1950).
4 Loveland v. Nieters, 79 N.D. 1, 7, 54 N.W.2d 533, 536 (1952); Dowd-Feder, Inc.

v. Truesdell, 130 Ohio St. 530, 533, 200 N.E. 762, 763 (1936); Pavilonis v. Valentine, 120
Ohio St. 154, 156, 165 N.E. 730, 731 (1929).

3 State v. Warm, 92 Vt. 447, 450, 105 A. 244, 245-46 (1918); Essex v. McPherson,
64 Il. 349 (1872); Seaton v. Swem, 58 Iowa 41, 44, 11 N.W. 726, 727 (1882); Cluverius v.
Commonwealth, 81 Va. 787, 797 (1886).

6 Vega v. Evans, 128 Ohio St. 535, 541, 191 N.E. 757, 759 (1934); Krupp v. Poor,
16 Ohio Misc. 14, 17 (Lake County Ct. C.P. 1968).

7 Dowd-Feder, Inc. v. Truesdell, 130 Ohio St. 530, 200 N.E. 762 (1936). See also,
e.g., Cozad v. Raisch Improv. Co., 175 Cal. 619, 166 P. 1000 (1917); Girard v. Gros-
venordae Co., 82 Conn. 271, 73 A. 747 (1909); Wheeler v. Rudek, 397 I1. 438, 74 N.E.2d
601 (1947); Marth v. Lambert, 290 Mich. 557, 287 N.W. 916 (1939); Wood v. New York
State Elec. & Gas Corp., 257 App. Div. 172, 12 N.YS. 947 (1939); Martell v. Kutcher,
195 Wis. 19, 216 N.W. 522 (1927). For a more comprehensive collection of authorities,
see Annot., 4 ALR.2d 761, 793-97 (1947). For a good discussion of the trend in the
federal courts, see Comment, 17 CLEv.-MAP. L. Rxv. 504 (1968), in which it is stated
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With deference to the more cautious view, however, the courts have
carefully surrounded the use of such questions with the doctrine
of "good faith," although this concept seems to be somewhat uneven
in both its definition and its application.8

An examination of the Ohio law governing insurance ques-
tioning during voir dire indicates a process of fluctuation. In 1927
one appellate court, while holding in favor of the broad use of such
questions, stated confidently, "[T]he time is rapidly approaching, ac-
cording to the trend of authorities, when the question under dis-
cussion will be beyond the pale of dispute."O The permissibility of
this line of questioning was affirmed two years later by the Ohio
Supreme Court in Pavilonis v. Valentine.0 The court stated in the
third paragraph of the syllabus:

It is not error to permit the examination of a prospective
juror on his voir dire as to his connection with, interest in or
relationship to a casualty insurance company, where such a
company is directly or indirectly interested in the result of the
trial."

Chief Justice Marshall wrote a long dissent in which he set out a
comprehensive analysis of the problems presented by insurance
questioning during voir dire.12 In 1934, the Ohio Supreme Court
substantially adopted the view of this dissent, holding in Vega v.
Evans3 that it is only permissible to ask insurance questions when

that the holding of the majority of decisions is to allow insurance questions, under the
rule announced in New Aetna Portland Cement Co. v. Hatt, 231 F. 611 (6th Cir. 1916).
Unfortunately, with regard to an analysis of the special problem presented by the
presence of the intentional tort in Krupp, all of the preceding decisions involved
ordinary negligence actions.

8 In Ohio, good faith is made a requirement of insurance questioning by the
leading case, Dowd-Feder, Inc. v. Truesdell, 130 Ohio St. 530, 200 N.E. 762 (1936). Ex-
planations of what this term entails have varied from jurisdiction to jurisdiction.
Good faith, for example, has been said to involve a positive showing, in the jury's
absence, that an insurance company is interested in the case. Wack v. F. E. Schoenberg
Mfg. Co., 331 Mo. 197, 203, 53 S.W.2d 28, 30 (1932). In Ohio it apparently involves
nothing more than putting questions to the jury "in accordance with orderly pro-
cedure." Morrow v. Hume, 131 Ohio St. 319, 328, 3 N.E.2d 39, 43 (1936). Bad faith
is usually found where the court feels that plaintiff's counsel is unnecessarily stressing
the subject of insurance. Witt v. Roper, 150 Kan. 722, 725, 96 P.2d 643, 645-46 (1939);
Gallotti v. Deansboro Supply Co., 248 App. Div. 20, 23-24, 289 N.Y.S. 535, 539-40 (1936).

9 Cohen v. Smith, 29 Ohio App. 32, 41, 159 N. E. 329, 332 (Cuyahoga County Ct.
App. 1927).

10 120 Ohio St. 154, 165 NX.. 730 (1929).
11 Id. at 154, 165 N.E. at 730.
12 Id. at 162-72, 165 N.E. at 732-35.
18 128 Ohio St. 535, 191 N.E. 757 (1934).
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an insurance company is an actual party to the litigation. 4 This
triumph for defendants' attorneys was short-lived, however, for two
years later, in the case of Dowd-Feder, Inc. v. Truesdell,5 the court
overruled Vega and established the rule which still stands today, at
least in negligence cases. In Truesdell the court laid down the rule
that in a negligence action, the prospective jurors may always be
asked generally whether they have any connection with a casualty
insurance company; if there are any affirmative replies, then in-
quiries into the name of the company and the nature of the connec-
tion are proper. 6 Subsequent cases have added certain refinements
to this general rule. In Ensign v. New York Life Ins. Co.,'7 it was
held that the court could, within its sound discretion, limit the
specific inquiries into insurance connections.' 8 In Yates v. Irvin'9

the court held that it is error to ask about specific casualty companies
when no general foundation has been laid.20 The reasoning of the
court was that this sudden introduction was likely to draw undue
attention to the subject of insurance.21 As might be expected, other
Ohio courts have taken just the opposite view.22 Krupp adds just one

14 Id. at 536, 191 N.E. at 757 (paragraph 3 of the court's syllabus). This case
specifically overruled the language set forth in the text accompanying supra note 11.

15 130 Ohio St. 530, 200 N.E. 762 (1936).
16 Id. at 530, 200 N.E. at 762 (paragraph 2 of the court's syllabus).

17 26 Ohio L. Abs. 281 (Cuyahoga County Ct. App. 1937).
18 Id. at 282. The holding in the earlier case, Salerno v. Oppman, 52 Ohio App.

416, 3 N.E.2d 801 (Cuyahoga County Ct. App. 196), was to similar effect, although the
language of the decision was unusually broad in spelling out the right to ask in-
surance questions, and was relied upon by the plaintiff in Krupp v. Poor, 16 Ohio
Misc. 14, 15 (Lake County Ct. C.P. 1968):

It is clear to us that under the law as it now exists the right to the
inquiry on voir dire examination, made in good faith as to any prospective
juror's connection with, interest in, or relation to, a casualty insurance com-
pany, is regarded as a substantial right and a proper subject of inquiry, which
the trial court cannot take away from either party. But the trial court may
properly control the scope and extent of the inquiry.

Salerno v. Oppman, supra at 421, 3 N.E.2d at 803.
10 85 Ohio App. 164, 85 NXE.2d 404 (Montgomery County Ct. App. 1948).

20 Id. at 167-68, 85 N.E.2d at 406.

21 Id.

22 See, e.g., Lish v. Denny, 23 Ohio L. Rptr. 229 (Cuyahoga County Ct. App. 1925),
where the court states:

In fact it appears that the subject of liability insurance would make a
deeper impression upon the minds of the jury and be more liable to lead the
jury to indulge in speculations upon the subject by making the ultimate ques-
tion a climax to the preliminaries, than if without any prelude whatever to
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more refinement and represents clearly, at least in part, a tendency
toward the old exclusionist rule.

The court in Krupp, citing Vega v. Evans,23 succinctly states the
policy argument against allowing insurance questions to be asked:
"But where a defendent is not insured insurance questioning of
prospective jurors tends to create an assumption in the jury that an
insurance company is present to indemnify defendant against loss." 2 4

The court in Vega had gone on to ask, " [I]f it is not revealed that
the defendant has an insurance contract, what difference could it
make that some juror is interested in an insurance company?" 25 This
latter statement seems to indicate that even a court adopting the
restrictive view recognized the bias in favor of an insured defendant
which could be harbored by a juror having some financial connec-
tion with an insurance company. This naturally leads to the first
problem with the decision in Krupp: what of the defendant who
was insured? Even under the most restrictive possible view, it would
seem that the possibility of serious bias against the plaintiff on the
part of even one juror demands that his counsel be allowed to ask if
any potential juror has a connection with an insurance company.
The response of the court to this argument appears to be that, when
the balance is set, the possibility of injustice is even greater with
regard to the uninsured defendant. The reasoning of the court is
that, while a juror would probably assume the existence of insur-
ance coverage in an ordinary negligence action, this assumption
would not exist in the case of an action involving an intentional
tort. Therefore, the introduction of the subject of insurance by the
plaintiff's counsel might very well lead the jury to the formation of
a totally incorrect conclusion.26

At least one more weight must be placed in the balance. The
prevailing opinion of the Ohio courts seems to be that the interest
of the plaintiff in knowing of any connection of a juror with an
insurance company extends beyond the mere question of whether
or not the defendant in this particular action is covered by liability
insurance. As the court stated in Truesdell, "While a juror's interest
in or connections with a casualty insurance company does not

the main question the interrogatory came before the jury without any em-
bellishments.

Id. at 231-32.
23 128 Ohio St. 535, 191 N.E. 757 (1934).
24 Krupp v. Poor, 16 Ohio Misc. 14, 16 (Lake County Ct. C-P. 1968).
25 Vega v. Evans, 128 Ohio St. 525, 542, 191 N.E. 757, 760 (1934).
20 Krupp v. Poor, 16 Ohio Misc. 14, 16-17 (Lake County Ct. C.P. 1968).

[Vol. 30



RECENT DEVELOPMENTS

ipso facto disqualify him as juror, yet it must be admitted that there
is the possibility of a disposition on the part of some such persons
to be defense-minded." 27 Two points must be made with reference
to this statement. First, the statement implies that insurance ques-
tions are entirely proper in a negligence action even where the sole
defendant is not covered by insurance. 28 Second, the existence of a
"defense-minded" juror is obviously as much a threat to the fair-
ness of the ultimate verdict in an action involving intention as in
one involving negligence. With regard to Krupp and its two de-
fendants, it seems that, considering both the question of "defense
mindedness" and the fact of the insured status of one defendant,
the balance should be tipped in favor of allowing plaintiff's counsel
to ask the ordinary insurance questions.29

The court in Krupp does not consider this possibility of prej-
udice to be entirely speculative, and it in fact suggests that an in-
vestigation into possible insurance connections be made, but by a
rather circuitous route. The court states:

But he knew the present employment of all the jurors and
their spouses from the questionnaires supplied him. Further, he
was free to question their past employment fully.2 0

This suggestion is not new. After discussing the possibility of such
a line of investigation, the court in Pavilonis v. Valentine3' stated:

Such an examination would necessarily involve the con-
sumption of much time, to the annoyance and expense of the
court, the juror, and the parties, would be an unnecessary and
unwarranted imposition upon the juror, and would furnish a
potent reason for all persons to avoid jury service. 32

27 Dowd-Feder, Inc. v. Truesdell, 130 Ohio St. 530, 532, 200 N.E. 762, 763 (1936).
28 The courts in at least one state have enunciated such a rule. Choy v. Otaguro,

32 Hawaii 543 (1932). The courts in several states, however, have held that insurance
questions are improper where the sole defendant is not insured. Luchessi v. Barnard,
7 Tenn. App. 353 (1928); Dixon v. Russell, 156 Wis. 161, 145 N.W. 761 (1914); Houston
Transit Co. v. Goldston, 217 S.W.2d 435 (Tex. Civ. App. 1949). In Missouri, it is
apparently within the discretion of the court to refuse to allow insurance questions in
such a case. Carter v. Rock Island Bus Lines, 345 Mo. 1170, 139 S.W.2d 458 (1940).

29 With regard to the existence of two defendants, one insured and one not

insured, the courts of one state, Missouri, have consistently held that the plaintiff has
an absolute right to ask insurance questions. Smith v. Star Cab. Co., 323 Mo. 441, 19
S.W.2d 467 (1929). In Smith the court held: "Plaintiff cannot be denied the right
to qualify the members of the panel for this reason; and if a defendant without in-
surance is prejudiced thereby he is without remedy." Id. at 446, 19 S.W.2d at 469.
See Vetter, Voir Dire II: Liability Insurance, 29 Mo. L. REv. 305, 324-25 (1964).

30 Krupp v. Poor, 16 Ohio Misc. 14, 17 (Lake County Ct. C.P. 1968).

31 120 Ohio St. 154, 165 N.E. 730 (1929).
32 Id. at 161-62, 165 N.E. at 732.
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This would seem to dispense quite adequately with this alternative,
especially considering the more efficient suggestions of Chief Justice
Marshall, dissenting in Pavilonis:

We are prepared to suggest two methods, either of which
will bring about the desired result without prejudice to the de-
fendant, whether insured or not: First, let the judge conduct
the examination on this point after first stating that he has no
knowledge whether or not the defendant is insured, and that
they must assume that he is not insured; second, let a question-
naire be submitted to each juror when the summons is served on
him, making minute inquiry as to his connection with or rela-
tion to automobile liability insurance, the answers to be placed
on file in the clerk's office and to be available at all times to
counsel. 33

Considering the constantly rising probability that any given de-
fendant will be insured and the constantly rising possibility that
any juror will have some connection with the huge insurance in-
dustry, it would seem that such a standardized approach is the
necessary solution to the problem faced by the court in Krupp. As
for the future of that court's decision, the Ohio Seventh Appellate
District Court of Appeals is now faced with the difficult task of de-
ciding whether the combination of joint tortfeasors and an inten-
tional tort represents such a deviation from the pattern of the
ordinary negligence action that an exception to the general rule is
warranted, or whether the virtual omnipresence of the insurance
company renders all such inquiries anachronistic.

S. Ronald Cook, Jr.

33 Id. at 171, 165 N.E. at 734. The second of these two suggestions has been very
popular with other commentators. See Note, 43 MIc. L. REv. 621 (1944) and Com-
ment, 28 Miss. L.J. 65 (1956), in which the writer also lists, at 72, n.48, Comment, 43
ILL. L. REv. 650, 657 (1948); Note, 52 HARvARD L. REv. 166 (1938); Note, 17 MiNN. L.
REV. 299 (1933); Nilles, The Right To Interrogate Jurors with Reference To Insur-
ance in Negligence Cases, 3 DAKOTA L. REv. 406 (1931). One state seems to have
actually implemented a hybrid between the two alternatives. In Wilber v. Tourangeau,
116 Vt. 199, 205, 71 A.2d 565, 569 (1950), the court states:

In this jurisdiction the accepted practice is for the Court or the Clerk
in the presence of the Court to obtain from the entire jury panel when they
report for duty all pertinent information about their connection with insur-
ance companies of all types. That information is then available to any at-
torney who desires it before a jury is impaneled in any particular case and
without any member of the panel knowing that the attorney has asked for or
acquired the information. Any questions about insurance on the voir dire are
thus unnecessary and improper.

[Vol. 30


