
IN RE SLOAN: A NEW LOOK AT THE ©lll©
RETAIL INSTALLMEN" SALES ACT

On or about December 13, 1966, Dewie Sloan purchased an
automobile from Commerce Ford, Inc. He was allowed $1600.00 on
his 1965 Ford as a trade-in. Because he still owed $2,143.64 on this
automobile, Commerce Ford, Inc. entered $543.64 as a "negative
equity" on the sales contract, producing a "Total Time Balance" of
$3,559.68 (the "Total Cash Selling Price" being $2,262.24 and the
"Insurance Premiums and Finance Charge" being $753.80). Before
any payments were made, Mr. Sloan was adjudicated a banlupt.
The automobile was seized by Universal Finance Co., the assignee
of the sales contract by assignment, and Mr. Sloan's trustee in bank-
ruptcy filed an application for turnover order, contending that the
seller violated the Ohio Retail Installment Sales Act,1 by contracting
for charges greater than allowed by sections 1317.01 to 1317.11, in-
clusive. The automobile was sold and the $1900.00 produced by the
sale was placed in escrow. The United States District Court held that
there was a violation as charged and that under section 1317.08 both
the contract and mortgage were rendered unenforceable. 2

In re Sloan is only the second case to be decided under the Ohio
Retail Installment Sales Act,3 which was originally enacted in Ohio
in 1949, following similar legislation in nine other states.4 The Ohio
statute evidences a substantial similarity to these preceding statutes,
as well as to the statutes which have followed.5 In In re Sloan the
district court held that the inclusion of the negative equity was in
itself a violation of the Ohio Retail Installment Sales Act. The sec-
tion relied upon is section 1317.07 of the Ohio Revised Code, which
states in part:

No retail installment contract... which is executed in con-
nection with any retail installment sale shall evidence any

1 OHio REV. CODE ANN. ch. 1317 (Page 1962).
2 In re Sloan, 285 F. Supp. 1 (NJD. Ohio 1968). The opinion of the Referee in

Bankruptcy is reported at 43 Ohio Op. 2d 281 (ND. Ohio 1968).
3 Omo REv. CODE ANN. ch. 1317 (Page 1962). The first case was Teegardin v. Foley,

166 Ohio St. 449, 143 N.E.2d 824 (1957).
4 E.R. McAusrm, RETAIL INSTALLMENT CREDrr: GROWTH AND LEGISLATON 46-47

(1964). The states are Indiana (1935), Wisconsin (1935), Michigan (1939), Maine (1944),
Maryland (1944), California (1945), Connecticut (1947), Pennsylvania (1947) and New
Jersey (1948).

5 Every state except Alabama, Arkansas, Idaho, Rhode Island, South Carolina and
Wyoming now has provisions explicitly governing at least some aspects of retail
installment sales.
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indebtedness in excess of the time balance fixed in the written
instrument in compliance with section 1317.04 of the Revised
Code....

Section 1317.04 states in part:

The written instrument evidencing a retail installment
sale.., shall recite the following:
(A) The cash price of the specific goods.
(B) The amount in cash of the retail buyers' down payment, if
any, whether made in money or goods or partly in money or
partly in goods.
(C) The unpaid balance of the cash price payable by the retail
buyer to the retail seller which is the difference between divi-
sions (A) and (B).

(F) The amount of the finance charge.

The court stated that the act "makes no allowance for the inclusion
in a retail installment contract of charges other than financing
charges attributable to the retail purchase itself."6 This statement
amounts to a judgment by the court that the act must be strictly
interpreted, for it is otherwise possible, as will be shown later, to
regard the negative equity as in some ways "attributable to the re-
tail purchase." The court in In re Sloan supports the necessity of a
strict construction, stating at one point that "there is little doubt that
the Retail Installment Sales Act is one having a public purpose de-
signed for the consumer's protection"7 and that the general law
of Ohio demands a strict interpretation with regard to statutes de-
signed to protect the public.8 Notwithstanding these considerations,
the nature of the ordinary retail installment transaction would seem
to dictate that other possibilities at least be considered; it would
seem that the fact pattern of In re Sloan (involving an automobile
of less value than the amount still owed on its purchase) would re-
cur with sufficient frequency to necessitate a consideration of this
contingency within the concept of a "down payment," as the term is
used in the Ohio statute.9 In this context, a strong argument could
be made that the inclusion of a negative equity is nothing more than
a convenient means of accommodating a buyer who is offering a de-
preciated trade-in; it is, in other words, the only practical method
of facilitating the release of an outstanding security interest, in

o In re Sloan, 285 F. Supp. 1, 3 (N.D. Ohio 1968).
7 Id. at 6.
8Id.
9 OHio Rnv. CODE ANN. § 1317.04 (B) (Page 1962).
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order that the trade-in allowance can be made as contemplated in
the statute.' 0

Parallel legislation in several other states seems to suggest a
realization by the legislatures of the commercial necessity of a cer-
tain broadness in the statutory description of allowable charges.
Michigan, Pennsylvania and South Dakota, by the terms of their
statutes, allow the inclusion of "other costs, necessary or incidental"
which the seller contracts to pay for the buyer, and for the amount
of which credit is extended to the buyer." The Minnesota statute
allows the inclusion of "any other charges agreed upon between the
parties."' 2 The Oregon statute reads: "The contract or charge agree-
ment may contain other provisions not inconsistent with the pur-
poses of ORS 83.010 to 83.190, including, but not limited to pro-
visions relating to refinancing .... 1 3 Any of these provisions appear
to be broad enough to allow a negative equity within their scope.
Furthermore, the Uniform Consumer Credit Code,14 [hereinaftei:
referred to as U3C] which would replace the Ohio Retail Install-
ment Sales Act if enacted in Ohio, 5 explicitly provides for the neg-
ative equity:

"Amount financed" means the total of (1) the cash price
of the goods, services or interest in land less the amount of any
down payment whether made in cash or in property traded in,
(2) the amount actually paid or to be paid by the seller pursuant
to an agreement with the buyer to discharge a security interest
in or a lien on property traded in .... 16

Both the U3C and the statutes of these other states lend support to
the proposition that the allowance of the use of negative equities is

10 In support of the court's strict interpretation, note the Indiana Retail Instal-
ment Sales Act, IND. STAT. ANN. §§ 58-901 to 945 (1961), which bears a remark-
able resemblance to the Ohio statute. The administrative rules and regulations
accompanying this act seem to anticipate the negative equity problem by stating that
"[n]o loan of money may be included in the unpaid balance of the cash price . . . "
IND. AD. RuLES AND RFG. ANN. § 58-904-1 (Burns 1967), and that "[a]greements in
writing to consolidate payments of two [2] or more contracts may be made when all
such contracts are owned and held by one [1] licensee... " IND. AD. RULS AND REG.

ANN. § 58-904-2 (Bums 1967).
11 MICH. ComP. LAws ANN. § 492.113(b)(5) (1967); PA. STAT. ANN. tit. 69, § 603(13)

(1965); S.D. CODE § 6.04C01(l0) (Supp. 1960).
12 MINN. STAT. ANN. § 168.66(9) (1960).
13 ORE. REv. STAT. § 83.100(2) (Chapters Replaced 1967-68).
14 UNIFORM CONSUMER CPEDrr CODE (Work. Draft No. 6, 1967).
15 Id. § 9.102 [Specific Repealer].
18 Id. § 2.111.
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not necessarily inconsistent with the enactment of consumer credit
control, as the court in In re Sloan seems to suggest.17

A second problem with the court's opinion in In re Sloan lies
in determining whether or not there was a proper consideration of
the specifications of the penalty provision of the Ohio statute as to
notice. It is necessary at this point to set out the text of this provision,
for the rest of this note will be focused on an analysis of its lan-
guage. The section states:

No retail installment contract which evidences an indebted-
ness greater than that allowed by section 1317.06 or 1317.07 of the
Revised Code and no retail installment contract in connection
with which any charge prohibited by sections 1317.01 to 1317.11,
inclusive, of the Revised Code, has been contracted for or re-
ceived shall be enforceable against any retail buyer, or any other
person who as surety, indorser, guarantor, or otherwise is liable
on the obligation created by any retail buyer on any retail install-
ment contract, and no security interest created by any such retail
installment contract which is greater than that allowed by sec-
tions 1317.06 and 1317.07 of the Revised Code or in connection
with which any charge is prohibited by sections 1317.01 to
1317.11, inclusive, of the Revised Code, has been contracted for
or received shall be enforceable against any retail buyer or any
of the aforementioned persons, in default under the terms of
the retail installment contract. In order for a retail buyer, or any
of the aforementioned persons liable on his obligation, to avail
himself of this section, he must prove that the retail seller or the
holder of the retail installment contract has been notified in
writing of the overcharge and has failed within ten days of such
notification to advise the retail buyer of a full credit, or he must
prove that the overcharge has been willful. A correction of any
overcharge within sixty days of the date of making of the retail
installment contract is conclusive proof of lack of willfulness.'8

As can be seen, this penal section of the statute is phrased in
the alternative: there must exist either a failure of the seller or
holder to correct an overcharge within ten days after notice thereof,
or proof of wilfulness.19 The comment of the court on notice is
limited to the last sentence of the opinion: "As to the question of
the notice required by section 1317.08 the Court adopts the Ref-
eree's findings on this issue." 20 It is therefore necessary to look fur-
ther into the record of the case in order to properly examine this
issue.

17 See In re Sloan, 285 F. Supp. 1, 4-5 (N.D. Ohio 1968).
18 OHio REv. CODE ANN. § 1317.08 (Page 1962).
19 Id.
20 In re Sloan, 285 F. Supp. 1, 9 (N.D. Ohio 1968).
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In the Reply Brief of Trustee of November 11, 1967, the coun-
sel for the trustee attempts to demonstrate that both parts of the
alternative requirement of the statute were satisfied. He first argues
that "[t]he wilfullness of the overcharge is apparent on the face of
the Retail Installment Contract ... ,"21 apparently referring to the
fact that the negative equity was recorded exactly as such in the
down payment section of the contract. In a case of first impression,
such an argument is difficult either to support or to attack. The
Ohio courts have attempted to define "wilful" and "wilfulness"
in several cases, and the definitions have not always been entirely
consistent. It has been said that "wilful" means "intentional; vol-
untarily; desirous; not accidental," 22 and that "wilfully" means "in-
tentional, as distinguished from accidental, or involuntary."' ' In
a much-cited case, the Ohio Supreme Court stated that "[w]ilfulness
implies design, set purpose, intention, deliberation." 24 None of
these statements appear to differentiate between the situation in
which an act which was coincidentally illegal was voluntarily done,
and the situation in which an act which was known to be illegal was
voluntarily committed. Another often-cited case does suggest, how-
ever, that it is the latter conduct which is included:

The words "willful" and "willfully," as ordinarily em-
ployed, mean nothing more than that the person, of whose action
or default the expressions are used, knows what he is doing, and
is a free agent; that is, that what has been done arises from the
spontaneous action of his will."'25

Given this suggestion, and given also that fact that the Ohio Retail
Installment Sales Act states that proof of wilfulness precludes the
right to cure a violation, it is clear that it is only voluntary acts
known to be in violation of the law toward which the act is di-
rected. Proof of wilfulness would therefore consist of showing that
a charge in violation of the Ohio Retail Installment Sales Act was
deliberately placed on the contract. Returning to the argument of
the trustee, it is obvious that two lines of reasoning lead to its weak-
ening, if not to its defeat. First, it has already been shown that the
inclusion of a negative equity is not necessarily a violation of the

21 Reply Brief of Trustee, In re Sloan, 285 F. Supp. 1 (N.D. Ohio 1968) (pages
unnumbered).

22 In re Baker, 100 Ohio App. 146, 149, 136 N.E.2d 147, 149 (1955).
23 In re Adoption of Shaw, 91 Ohio App. 347, 108 N.E.2d 236 (1950).
24 Payne v. Vance, 103 Ohio St. 59, 68, 133 N.E. 85, 87 (1921).
25 In re Shelton, 103 Ohio App. 436, 443, 145 NXE.2d 673, 678 (1957).
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Ohio act at all, much less a deliberate violation. Second, since in the
nineteen-year lifetime of the statute there has been absolutely no
indication that a negative equity was not a valid component of any
retail installment sales transaction, it is difficult to conceive that the
inclusion of such a component can, upon first impression, reasonably
be labelled "wilful."

The trustee's alternative argument is that the required notifica-
tion in writing was provided by the brief supporting the application
for turnover order of March 2, 1967. This brief was filed on October
23, 1967, and it fully set out the claim of an overcharge.26 These
facts, he argues, constitute satisfaction of the notice requirements. 27

This argument was subsequently ratified by the referee in bank-
ruptcy,28 and in turn adopted, as already indicated, by the district
court.

29

The difficulty with this argument is that it in effect hypothesizes
a different concept of notice than that apparent in the language of
the statute. The statute specifies that the notice requirement must
be met "[iln order for a retail buyer ... to avail himself of this sec-
tion .... ,30 Unless "to avail" can be read to mean "to obtain judg-
ment," an unlikely possibility considering such factors as the ten-day
period during which the seller or holder has the right to cure, the
statutory language appears to contemplate communication of a sup-
posed violation of the act before litigation of the matter is initiated.81

The brief would therefore provide no notice, for it was filed eight
months after litigation was begun, as represented by the filing of the
application for turnover order,32 and seven months after such initial
responses as the stipulations of the attorneys as to the sale of the
contested automobile.33 The language of the statute seems to an-
ticipate a sequence of events as follows: (1) a violation by the seller,
(2) notice to the seller or holder by the buyer, (3) failure to cure,
(4) recourse to litigation, and (5) application of the remedy. The
argument of the trustee would instead allow recourse to litigation

26 In re Sloan, 43 Ohio Op. 2d 281, 284 (1968). See also the Reply Brief of Trustee
of November 27, 1967 (pages unnumbered).

27 Id.
28 Id.
2 9 In re Sloan, 285 F. Supp. 1, 9 (N.D. Ohio 1968).
30 Omo Raw. CODE ANN. § 1317.08 (Page 1962).
31 The importance of the right to cure a defective contract is seen in the discussion

of the harshness of the penalty infra.
32 See In re Sloan, Application for Turnover Order (March 2, 1967).
33 See In re Sloan, 43 Ohio Op. 2d 281, 282 (N.M. Ohio 1968).
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immediately following a violation. While it could perhaps be argued
that there is no inequity inherent in such a procedure, the seller
still retaining the right to cure, this procedure clearly negates the
concept of notice as a means of utilizing the court only as a last resort
in settling a dispute. From the point of view of the court, there has
been no notice.

There still remains the possible argument that the application
for turnover order could itself be considered notice, representing
as it does the initiation of litigation rather than some intermediary
phase. There is no authority available in Ohio which is directly in
point, although such a method of providing notice might fall within
the scope of the Ohio decision holding that a direct and timely com-
munication in writing conveying the essential information will
qualify as notice.34 The facts of In re Sloan do not even fall within
this broadly permissive holding, however, for the application for
turnover order contained, by way of possible notice, only the de-
mand that the automobile in question be turned over to the trustee
because the contract of purchase contained an overcharge in viola-
tion of section 1317.08 of the Ohio Revised Code.35 When, in the
nineteen-year lifetime of the statute, no reported case has ever indi-
cated even the possibility of a claim of this nature, it is difficult to
conceive that such a broadly generalized demand could reasonably
be characterized as notice, calculated to warn the creditor that a
correction must be immediately forthcoming.36

Section 1317.08 of the Ohio Retail Installment Sales Act appears
to prescribe a very severe penalty for non-compliance with the act.37

34 First Nat'l Bank of Mt. Vernon v. First Nat'l Bank of Lincoln, 68 Ohio St.
43, 67 N.E. 91 (1903).

35 See In re Sloan, Application for Turnover Order (March 2, 1967).
36 Even assuming that the entire penal section is interpreted in a manner most

favorable to the seller, this section still produces the unfortunate result of forcing the
dealer to submit to the possibility of receiving the penalty of an unenforceable contract
and security agreement if he wants to dispute, in good faith, a supposed violation.
The notice provision does mitigate against the harshness of this penalty by allowing
the seller an opportunity to cure, but it only does so in cases where there is an
acknowledged violation. The buyer therefore benefits every time the seller makes a
mistake in drawing up the sales contract: if the seller admits a violation, the amount of
the excessive charge is credited to the buyer; if the seller refuses to admit a violation,
the buyer can litigate with the incentive of the possibility of realizing a windfall. The
only remedy for this situation would seem to be for the court to allow the use of a
procedure in which the seller tenders the amount to be credited to the buyer into the
court in escrow, the disposition of this sum then being dependent on the outcome
of the trial.

87 See text accompanying note 18 supra.
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However, when this legislation was first enacted it was suggested that
this penalty of complete unenforceability, both of the debt and the
security interests, might not be interpreted in the most severe pos-
sible terms:

There remains open the question of whether such a provi-
sion would allow the buyer to keep the goods purchased and
recover his payments at the same time. Although this might have
the effect of deterring violations, it would seem an unwarranted
penalty upon the seller and an undeserved windfall for the
buyer.38

It was also stated that "[a] court might look upon the statutory pro-
vision as merely declaratory of common law rescission and on that
ground require the buyer to return the goods."3 9 The District Court
in In re Sloan proved this prediction wrong by selecting the strictest
possible interpretation of the statute.

The statutes of the other states are fairly uniform with regard
to their penal sections and, therefore, it is perhaps useful to examine
the statutes of other states in order to attempt to reconstruct the
intentions of the Ohio legislature when it passed this act. The statutes
of most of the other states having retail installment legislation state
that a violation bars the recovery of any finance charge (or some
equivalent term, such as time-price differential), delinquency or
collection charge. Generally a misdemeanor penalty for wilful and
intentional violations, usually a fine of $500, is also included.40 The
language of the New York statute is typical:

§ 307. Penalties
1. Any person who shall wilfully violate any provision of

this article shall be guilty of a misdemeanor and upon convic-
tion shall be punished by a fine not exceeding five hundred
dollars.

2. A wilful violation ... by any person shall bar his re-
covery of any credit service charge, delinquency or collection
charge or refinancing charge on the retail instalment contract
involved . ..... 41

It would therefore seem that the penalty provision of the Ohio act,

38 63 H v. L. REv. 874, 882 (1950).
39 Id. at 882 n.67.
40 The Ohio misdemeanor penalty is a fine of $1000 or imprisonment for one year,

or both. OHIo R v. CODE ANN. § 1317.99 (Page 1962).
41 N.Y. PEas. Pnop. LAW § 307 (McKinney 1962). Of the states having some retail

installment sales legislation, only California, Iowa, Nebraska, North Carolina, Ohio,
Pennsylvania, Tennessee, Texas, Utah, Vermont and West Virginia do not use sub-
stantially similar language.
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at least as interpreted by the district court in In re Sloan, represents
a clear departure from both the language and intent of the typical
statute.

Ohio is not the only state to have deviated from this typical lan-
guage. Quite severe penalties do exist in a few states, and they are
written in terms incapable of misinterpretation. In Nebraska, for
example, for a violation such as the one found in In re Sloan, the
contract apparently would be void as to all the excessive time-price
differential, the first one thousand dollars of the authorized time-
price differential, and the first four thousand dollars of the princi-
pal.42 In Texas, if the excessive charge is, in the aggregate, twice as
large as is allowed under the statute, the seller forfeits the principal,
all charges, reasonable attorney's fees, and is fined $1000, each con-
tract representing a separate offense. 43 Such penalties indicate that
the district court's interpretation of the Ohio Retail Installment
Sales Act does not exceed to an unusual extent analogous provisions
in the legislation of other states.

A consideration of the U3G is once again relevant to an analysis
of this problem of an appropriate penalty, but the remedial provi-
sions of the UBC, upon examination, do not really provide any help-
ful comparison to the district court's interpretation of the Ohio
statute. These provisions are structured in such a way as to allow
a court considerable latitude in providing a remedy. U3G section
5.201 (2) provides that, in the event that the seller refuses to make
a refund, a court can assess a penalty of up to ten times the excessive
charge or ten times the finance charge. Section 5.301 provides for
wilful violations, stipulating a fine of undetermined amount or im-
prisonment not exceeding one year, or both. The wide range in
severity of possible penalties is obvious.

As has already been noted, the Ohio Retail Installment Sales
Act has been interpreted in only one other case, Teegardin v.
Foley,44 and additional authority for interpreting the act is limited
to dicta and to inferences as to legislative intent. Even Teegardin
v. Foley is not strictly relevant to In re Sloan, for the former case
only settled the issue of the constitutionality of the two per cent
interest limitation of section 1317.08, holding the limitation to be
constitutional. 4 5 There has been, however, another case in which an

42 NEB. REv. STAT. § 45-344 (Supp. 1965).
43 Tmx. REv. Civ. STAT. ANN. art. 5069-8.02 (Supp. 1967).
44 166 Ohio St. 449, 143 N.E.2d 824 (1957).
45 Id. at 465, 143 N.E.2d at 834.
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NOTES

Ohio appellate court had occasion to refer to the Ohio Retail In-
stallment Sales Act. In Johnson v. Commerce Motors, Inc.4 6 the court
stated in dictum that section1317.08 (the penal provisions) dictates
that rescission be utilized as the result of finding the contract and
security interest unenforceable.4 7 This approach is specifically re-
jected by the court in In re Sloan.48

The possibility of interpreting the Ohio act as calling for rescis-
sion is examined at some length by the court in In re Sloan,49 par-
ticularly with reference to the judicial interpretation in California
of that state's original act governing the conditional sale of motor
vehicles.80 The penal provision of this California statute was very
similar to that of section 1317.08 in that both provide that a viola-
tion of the act renders the installment contract unenforceable.r1 In
California, however, the courts interpreted this language as calling
for rescission, at least in the case of "non-substantive" violations.8 2

The California legislature subsequently ratified this interpretation
by enacting the Automotive Sales Finance Act, which essentially
replaced the earlier law and which specifically allows the buyer, in
most cases, to choose between continuing the contract in force or
rescinding. 3 The court in In re Sloan finally concludes, with ap-
parent justification, that rescission under the Ohio statute is obviated
by the language in section 1317.08 stating that not only the contract,
but also the security interest, is rendered unenforceable by a viola-
tion of the act.54

In attempting to analyze the import of the penal provision of
the Ohio act, it is relevant to consider the desirable attributes of a
model remedy for violations of a retail installment sales act. The
protection of the consumer is the usual focus of such analyses:

46 106 Ohio App. 376 (1958).
47 Id. at 381.
48 285 F. Supp. 1, 6-7 (N.D. Ohio 1968).
49 Id.
50 Stats. 1945, c. 1030, p. 1992, § 2 (replaced by CAL. CIV. CODE §§ 2981-2984(3)).
51 Id., subd. (e).
2 General Motors Acceptance Corp. v. Gilbert, 196 Cal. App. 2d 732, 17 Cal. Rptr.

35 (1961); General Motors Acceptance Corp. v. Kyle, 4 Cal. Rptr. 496, 351 P.2d 768
(1960).

83 CAL. CIV. CODE § 2983.1 (West Supp. 1967).
84 In re Sloan, 285 F. Supp. 1, 7 (N.D. Ohio 1968). It should be noted that Califor-

nia is not the only state to have experienced what is perhaps a judicial reshaping of
its statute. The Connecticut courts have interpreted the penal section of the Connecti-
cut Retail Instalment Financing Act, CONN. GEN. STAT. ANN § 42-99 (1960), as allowing
rescission. Keyes v. Brown, 155 Conn. 469, 232 A.2d 486 (1967).
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The consumer's primary interest is in obtaining redress for
the violation of his rights .... If he receives only a refund of
an overcharge or the striking of a void clause from his contract,
he has not been made whole. He has still lost the amount of his
attorney's fee, his time, reputation and good will. Something
more is needed even in the settlement situation, if the statute is
to promote solution of these problems through legal channels.
This "something more" should compensate him for both at-
torney's fees and time and risk to reputation. Three methods
of providing such an additional award seem possible: (1) an
additional award related to attorney's fees, either "a reasonable
attorney's fee" or a stated dollar amount related to a typical fee
for handling such a problem; (2) cancellation of the interest
charge; (3) an option for the consumer to rescind the contract.0

The Ohio act, as interpreted in In re Sloan, would seem to provide
more than adequate incentive to the over-charged buyer. The ab-
sence of litigation might suggest then that the act has generally been
assumed to be less effective in its remedy than this court has recog-
nized through its interpretation. 6 The opinion in In re Sloan, if this
were true, could conceivably lead to a significant increase in litiga-
tion under the Ohio Retail Installment Sales Act. An almost certain
and obviously unfortunate consequence would be the greatly in-
creased possibility of windfalls to buyers under technical violations
of the act, such as the one in In re Sloan. This problem does not
inhere in the more lenient provisions of most of the states, as already
typified by the New York statute.r, Neither does such a problem
necessarily inhere in the Ohio statute if the importance of the notice
provision is judicially recognized.

The court in In re Sloan supports its strict interpretation of the
Ohio Retail Installment Sales Act with an analysis of the purposes
of such a statute. Noting that the Ohio Small Loans Act58 specifically
provides for the forfeiture of both principal and interest, the court
states:

Considering the parallel nature of legislation such as the
Small Loans Act and Retail Installment Sales Act the logical
assumption is that legislative control over both areas would be
exercised in a like manner.59

55 Spanogle, The U3C-It May Look Pretty, But Is It Enforceable? 29 Omo ST.
L.J. 624, 636-637 (1968).

58 See the Ohio AFL-CIO newsletter, Focus (Sept., 1968) and its comments on the
lack of consumer credit protection in Ohio.

57 See text accompanying note 41 supra.
58 Omo Rxv. CoDE ANN. ch. 1321 (Page 1962).
59 In re Sloan, 285 F. Supp. 1, 8 (N.D. Ohio 1968).
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The court advances the further argument, as already noted, that a
strict construction is demanded by the purpose of the legislation.60

The difficulty with both of these arguments is that they appear to
assume what they are attempting to prove: that a penalty of for-
feiture of both the goods and the contract price is appropriate in
legislation such as the Retail Installment Sales Act, an assumption
which, as has already been shown, very few other state legislatures
have been willing to make.

The court considers the value of comparing the Ohio statute
with similar statutes in other states as a means of interpreting its
possibly indefinite terms and concludes, "It must be assumed that
the Ohio legislature was aware of the existence of these regulatory
acts in other jurisdictions and in declining to adopt either their lan-
guage or philosophy was evidencing an interest to create remedies
for the Ohio consumers different from those represented by such
legislation."'61 This theory ignores the definite possibility that the
Ohio legislature, in drafting the statute, was attempting substantially
to copy the statute of another state. It is therefore interesting to note
that the language of the Ohio act bears a remarkable similarity to
the comparable statute in Indiana, which was in fact the first retail
installment sales legislation. 2 The primary difference between the
two, as far as the penal provisions are concerned, is that the Indiana
statute expressly provides that the contract and security interest will
be unenforceable only as to those charges in excess of the amounts
allowed by the statute, a stipulation which the Ohio legislature may
have considered superfluous.

Because of the many factors militating against the interpreta-
tion of the Ohio Retail Installment Sales Act as in In re Sloan, it
seems likely that the recurrence of a similar fact pattern in Ohio
(with or without the intervening bankruptcy) would produce the
opposite result with reference to the notice question.63 However,
because the notice provision, properly utilized, provides considerable

60 See text accompanying notes 8-9 supra.
61 In re Sloan, 285 F. Supp. 1, 7 (N.D. Ohio 1968).
62 See E.R. McALIsrER, RETAIL INSTALLaIENT CREDIT: GROWTH AND LEGISLATION 45

(1964).
63 It also appears quite possible that the negative equity problem might be

handled, at least by unscrupulous dealers, by merely adding the negative equity
(assuming it is sufficiently small) to the cash price before recording that item. This
manipulation would be almost impossible to detect, given the flexibility which exists
in automobile pricing, and the possibility of such a practice developing is just one
more indication that the negative equity problem is in real need of legislative
clarification.
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mitigation of the strict penalty prescribed by the act, it seems un-
likely that the penalty will be substantially changed, although there
are several ways in which a modification could come about. Most
obviously, the U3C may be enacted as replacement legislation. Sec-
ondly, other Ohio courts, as evidenced by Johnson v. Commerce
Motors, Inc.,64 might prevail in interpreting the Ohio statute as
merely declarative of a rescissionary remedy. Another alternative is
that the legislature might amend section 1317.08 to provide a less
severe remedy. Such legislation has in the past demanded an unusual
number of amendments. In 1964, of the forty states to have adopted
such legislation, twenty were found to have amended their original
statutes.65 The explanation is simple:

[W]ith the passage of time, certain inadequacies become
evident in all statutes. These may be in the form of legal loop-
holes, for example; or they may be a matter of an ambiguous
provision or clause. In any event, discrepancies are likely to
occur and require later correction by amendment.66

It is possible, of course, that an amendment could achieve exactly
the opposite effect: it could specify with unquestionable clarity that
both the total time balance and goods be forfeited by the non-
complying seller. Considering these various possibilities, it appears
that Ohio could reasonably be expected to fall in line with the more
temperate remedial, or penal, policies of the other states, but it also
appears that there is a substantial possibility that the Ohio penalty
will remain just as the court in In re Sloan has interpreted it.

S. Ronald Cook, Jr.

64 106 Ohio App. 576 (1958). See text accompanying note 49 supra.
65 See E.R. MCALLT=, RETAIL INSTALLMENT CREDrr: GRowrH AND LEGisLAnoN 49

(1964). The Ohio Retail Installment Sales Act has been amended twice already. In 1959
section 1317.11 was added, bringing revolving credit sales within the statute, and in
1961 slight wording changes were made in section 1317.01, the definitional section.
See E.R. McAraasr, supra at 50.

66 Id. at 52.


