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The purpose of this paper is to lay out
the legal framework of the National En-
vironmental Policy Act (NEPA), as it
relates to the requirements for environ-
mental impact statements.

First of all, attention should be called
to the fact that NEPA is just a small
part of American environmental law.
There are other federal statutes relating
to the management of forests and wild-
live, the cleaning of the air, the preserva-
tion of endangered species, and the preser-
vation of historical landmarks. A num-
ber of states have legislation imposing en-
vironmental quality standards beyond
those found in federal law. In addition,
the common law, apart from any legisla-
tion, has historically imposed certain
environmental protection standards upon
property owners. It is NEPA, however,
that has been the focus of the spotlight
in recent years.

The purposes of the Act are set out in
§ 2, 42 U.S.C. § 4321 (1970):

To declare a national policy which will
encourage productive and enjoyable har-
mony between man and his environment;
to promote efforts which will prevent or
eliminate damage to the environment and
biosphere and stimulate the health and
welfare of man; to enrich the understanding
of the ecological systems and natural re- -
sources important to the Nation . . .

Under the declaration of National En-
vironment Policy in § 101, 42 U.S.C.
§ 4331, Congress adopted very broad
language to declare the national policy
with regard to environmental protection:

. . . to use all practicable means and
measures, including financial and tech-
nical assistance, in a manner calculated to
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foster and promote the general welfare, to
create and maintain conditions under which
man and nature can exist in productive har-
mony, and fulfill the social, economic, and
other requirements of present and future
generations of Americans . . . . to use all
practicable means, consistent with other
essential considerations of national policy,
to improve and coordinate Federal plans,
functions, programs, and resources to the
end that the Nation may—

(1) fulfill the responsibilities of each
generation as trustee of the environment
for succeeding generations;

(2) assure for all Americans safe, health-
ful, productive, and esthetically and cul-
turally pleasing surroundings;

(3) attain the widest range of beneficial
uses of the environment without degrada-
tion, risk to health or safety, or other un-
desirable and unintended consequences;

(4) preserve important historic, cul-
tural, and natural aspects of our national
heritage, and maintain, whever possible, an
environment which supports diversity and
variety of individual choice;

(5) achieve a balance between popula-
tion and resource use which will permit high
standards of living and a wide sharing of
life's amenities; and

(6) enhance the quality of renewable re-
sources and approach the maximum at-
tainable recycling of depletable resources.

This language is broad and sweeping
and may give the appearance of commit-
ting the nation to an extensive program
of environmental conservation. How-
ever, this section has generally not been
interpreted to impose substantive require-
ments for environmental protection: it
contains no operative provisions.

The main operative provision of Title
1 of the Act is in Section 102, which is
the source of the requirement for environ-
mental impact statements. The scope
of application of the provision is limited
to proposals for federal legislation and
other major federal actions significantly
affecting the quality of the human en-
vironment. It does not apply to state
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or local governments, nor to actions by
non-governmental entities.

An environmental impact statement,
according to the statute, must contain
the following elements:

1. A statement of the environmental
impact of the proposed action.

2. A statement of unavoidable ad-
verse environmental effects.

3. A description of all alternatives to
the proposed action.

4. A description of the relationship
between local short-term uses and
the maintenance and enhancement
of long-term productivity.

5. An identification of any irreversible
and irretrievable commitments of
resources involved in the proposed
action.

Subparagraph (A) also requires, in the
development of an impact statement, the
utilization of a systematic interdisciplin-
ary approach which will insure the inte-
grated use of the natural and social sci-
ences and the environmental design arts
in planning and decision-making which
may have an impact on man's environ-
ment.

In addition, the statute requires the
responsible federal official to consult with
and obtain the comments of any federal
agency which either has jurisdiction with
respect to any environmental impact in-
volved or has special expertise in the
matter. Furthermore, appropriate state
and local agencies must be consulted,
and their comments and views, together
with those of all relevant federal agencies,
must be made available to the President,
the Council of Environmental Quality
and the public.

The environmental impact statement
must be prepared early enough in the
planning of the project so that its results
are presented to the decision-making
authority before the decision is made on
whether or not to undertake a project.
The statute requires that all of the com-
ments from federal, state and local agen-
cies shall accompany the proposal through
the agency review process.

It should be noted that this statute
usually has been interpreted to impose
no requirements that the decision-making

officials actually consider the environ-
mental impact statement in making their
decisions. Courts have, for the most
part, interpreted the statute to impose
only an obligation of full disclosure to the
decision-making authorities. Essentially
the requirements of the Act are proce-
dural: if the procedure required by the
Act is followed, the statutory require-
ments are met.

There are three main problem areas
that have arisen with regard to the im-
plementation of the statute. First, in a
number of cases impact statements have
been incomplete, particularly in the early
experience of preparing such statements.
With the development of expertise in
preparing such statements, this has be-
come somewhat less of a problem. Sec-
ond, in some cases the decision-making
authorities really have wanted to ignore
the environmental impact of certain pro-
jects, and have treated the preparation
of- the impact statement as a formality.
Where the statements have not been pre-
pared in time to be placed before the de-
cision-making officials at the time the de-
cisions were made, the courts have held
that the statute has not been complied
with, and have required a review of the
decisions in light of the impact state-
ments completed later. Third, some im-
pact statements have given inadequate
or no attention to alternatives to the
proposed projects. Where no considera-
tion of alternatives is given at all, courts
have held that the statute has not been
complied with, and that the impact
statements must be revised and the de-
cision reviewed. On the other hand,
even a relatively cursory presentation of
alternatives in the impact statement has
usually been held to satisfy the statutory
requirements.

In summary, the courts have treated
NEPA primarily as a procedural statute,
imposing upon federal agencies the re-
quirement of full disclosure of the en-
vironmental impacts of proposed legisal-
tion or major federal actions, and the
major result of this legislation has been
the preparation of environmental impact
statements, which to a considerable ex-
tent are now taken into account in ad-
ministrative decision-making processes.




