Mayhew-Hite Report

The Ohio State Journal on Dispute Resolution, in collaboration with the Moritz
College of Law's Program on Dispute Resolution, is pleased to bring you
Volume 16, Issue 3, of the Mayhew-Hite Report on Dispute Resolution and the
Courts.

EDITOR'S CORNER

Welcome to the Spring 2018 edition of the Mayhew-Hite Report! We’re your
editors, Brooke Mangiarelli and Mary Bockstahler. On March 13, 2018, The
Supreme Court of Ohio hosted its 2018 Dispute Resolution Conference at The
Ohio State University. The conference focused on integrating contemporary
dispute resolution processes into today’s courts and featured speakers and
experts in dispute resolution from across the country. The conference offered
numerous breakout sessions on a wide range of topics that showcased
innovative dispute resolution techniques and focused on developing
exceptional dispute resolution skills. The Ohio State Journal on Dispute
Resolution was pleased to attend the conference and many of our members
attended various breakout sessions. As a result, this edition of the Mayhew-Hite
Report showcases a variety of groundbreaking topics exhibited at the Supreme
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Court of Ohio’s 2018 Dispute Resolution Conference.
This issue features a number of articles written by members of The Ohio State
Journal on Dispute Resolution, which summarize various breakout sessions
featured during the 2018 Dispute Resolution Conference. These sessions
focused on innovative topics, including how mediators can address their own
implicit bias, creativity in mediation, and enhancing access to civil justice
through court-connected online dispute resolution. Take a look at the Supreme
Court of Ohio's website for more information about the 2018 dispute resolution
conference!
This issue’s student spotlight features a note written by 3L Matthew Weigel
titled Policing the Wild West: Providing Predictability for Addressing Third Party
Funding in International Arbitration. Matthew’s note examines the role of thirdparty funding in the international arbitration context. Specifically, the note
focuses on the work of the Subcommittee on Security for Costs and Costs
(“Subcommittee”), which is part of a task force convened by the International
Council for Commercial Arbitration and Queen Mary University of London. In an
area lacking any uniform regulation, the Subcommittee issued a draft report
analyzing how tribunals have dealt with issues surrounding costs of third-partyfunded actions and also proposing a set of guidelines for tribunals to reaffirm
the certainty corporations seek when agreeing to arbitration. Policing the Wild
West examines the rules and decisions of other tribunals and compares those
decisions with the Subcommittee’s recommendations. Policing the Wild West
argues that widespread adoption of the Subcommittee’s guidelines would
safeguard arbitrating parties’ presumptions of receiving equal treatment before
a tribunal, regardless of whether they have secured outside funding to finance
the arbitration. This equal treatment, the note argues, is crucial to preserving
the control and predictability that parties to international arbitration seek and
also restores a measure of certainty for corporations engaged in cross-border
commerce. Thus, to enhance the efficiency and fairness of international
commercial arbitration, Matthew’s note advocates for adoption of the
Subcommittee’s guidelines to bring rule of law values into the otherwise lawless
frontier of third-party funding.
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FEATURED ARTICLE
Perspectives from Ohio’s DR Conference: Implicit
Stereotypes and Implicit Attitudes: Strategies to Prevent
Unconscious Threats to Neutrality and Equitable
Outcomes
Mary Bockstahler*

This session identified implicit bias as a critical subject for mediators and other
court employees, and challenged mediators and court employees to consider
how implicit bias impact their daily work. The session was facilitated by Kelly
Capatosto, Kyle Strickland, and Lena Tenney of the Kirwan Institute for the
Study of Race & Ethnicity, and William Froehlich, the current Langdon Fellow in
Dispute Resolution at the Ohio State University Moritz College of Law.

Kyle Strickland, Kelly Capatosto, and Lena Tenney, courtesy of the Kirwan
Institute.
This session highlighted two core values of mediation: neutrality and
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impartiality, both of which are prescribed by the Uniform Mediation Act and the
Model Standards of Conduct. The speakers differentiated between implicit bias,
which stems from human cognition and how we unconsciously process race;
and structural racism, which is the more overt form of racism and includes
actions such as redlining. Mediators should strive to be conscious of their
implicit biases, and should shift their focus from intentions to outcomes.
Mediators often focus only on their intent to appear unbiased, and should rather
shift their focus to how their actions translate in real life. Even the best-intended
mediators can come off as biased.
The speakers stressed that implicit bias is ok – it is how we have been able to
survive as humans. Biases are formed by the cumulative effect of experiences.
The challenge for mediators, though, is to notice biased dynamics and interrupt
that cycle of bias. The speakers discussed the study where partners at a law
firm were given two identical memos from associates, both named Thomas
Meyer, who had the exact same credentials. The only difference was that one
of the memos came from Thomas Meyer, a white associate; and the other
came from Thomas Meyer, an African-American associate. The study’s goal
was to look at the partners’ perception of confidence in each of the
“associates.” Ultimately, the study found that the partners had greater
confidence in the white associate, even though all other factors were exactly
the same, including the content of the memo. The partners gave more positive
feedback to the white “Thomas,” and were more likely to find errors in the black
“Thomas’s” memo. The speakers in this session noted this study showed that
people tend to give someone the benefit of the doubt, based on race, even
when they do not deserve it.
Read more

Perspectives from Ohio’s DR Conference: Enhancing
Mediation Services through Court-Community Mediation
Center Collaborations
Ayesha Cotton*
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Facilitated by Magistrate Brandon McClain of the Dayton Municipal Court and
Ms. Cherise Hairston, a Conflict Intervention Specialist with the Dayton
Mediation Center, this session focused on opportunities for collaboration
between court systems seeking mediation services and community mediation
centers. Magistrate McClain and Ms. Hairston began the presentation
highlighting the supportive relationship between the the Dayton Municipal Court
and the Dayton Mediation Center.
To illustrate the difference between traditional court processes and mediation,
the presenters provided an example of a tenant who got behind in her rent and
was eventually evicted. After the tenant had left the premises of the property it
was discovered that she left behind her mother’s ashes. Under the law the
landlord had possession and ownership of the ashes because they were left in
his property. Through mediation, it was discovered that the tenant had fallen
behind in her rent because she was taking care of her ill mother who then
passed away. The mediation created a space where the parties could talk with
each other openly about their dispute, and were therefore able to come to a
resolution where the tenant was able to get her mother’s ashes.
Read more

Perspectives from Ohio’s DR Conference: CourtConnected Online Dispute Resolution: Enhancing
Access to Civil Justice
Miki Someya*

ODR supplements traditional dispute resolution systems, bringing together
dispute resolution principles with modern information and communication
technology. The e--commerce industry is the first industry which invested to
ODR. Mr. Rule is the former director of online dispute resolution for eBay. At
eBay, out of 6 million disputes, 90% of dispute were resolved in software,
without any human intervention. When compared to court processes, Mr. Rule
states that ODR saves parties 50% of their time.
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Colin Rule at the Supreme Court Conference. Credit, Katie Monahan, Supreme
Court of Ohio.
ODR is typically involves a three-step process. First, automated resolution
software diagnoses disputes and sets expectations around timing and process.
Even at this first steps, software can sometimes prevent dispute at that point.
Second, software facilitates negotiation between parties, promoting
constructive negotiations. By way of example, the software suggest an initial
message format which will help parties to provide sufficient information without
too much negative emotion. When the software cannot solve issues, then the
system helps mediation. At this third step, a human party serves as the
mediator—but all mediations are still conducted online.
Mr. Rule, founder of ODR platform Modria, one of the first ODR providers,
believes that ODR is the future of civil justice. Citizens are now living with
technology, and they expect court systems to develop online resources that can
be utilized during the civil justice process. The use of technology in dispute
resolution can make dispute resolution fairer and faster. ODR also may
enhance access to courts. Coordinating everyone’s schedule is a challenge in
traditional dispute resolution systems, and people could be barred from justice
if they could not physically come to court during limited court hours.
Read more
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Perspectives from Ohio’s DR Conference: Creativity in
Mediation
Juan Camilo Osma Potes*

In this session, Professor Jan Marie Fritz pushed participants to think about
creativity in mediation. She defines creativity as a process in which individuals
accept contradictions in a brainstorming session, which leads to the
development and sharing of diverse ideas and perspectives, and may ultimately
trigger the articulation of ideas which might resolve a problem. In mediation,
this definition translates into an opportunity for the mediator to invite the parties
to be creative in the resolution of their dispute.
Fostering creativity is one of the mediator’s tools in resolving disputes. One way
a mediator can use creativity in mediation is to talk to the parties individually
before commencing the mediation session. When a mediator is prepared for
the mediation, it makes it easier for the mediator to think creatively.
The speakers discussed a mediation between father and son. The father
divorced the son’s mother and married another woman. The father owned a
company, and, before he got divorced, he transferred 55% of the company to
his son. When the son learned his father was getting married, he decided to sell
the company and break relations with his father. After the parties reached an
impasse that appeared to be final, the mediator thought of an idea that
eventually helped the parties to reach an agreement. The mediator, in this
case, acted creatively and decided to focus on the social interest of the parties
rather than the company. Supporting this relational approach the mediator used
PowerPoint slides and music to put the parties at ease. The PowerPoint slides
had quotes such as “Son, I thought I would die at the age of 45, but after I got
you I prayed every day to die at the age of 100,” or “Do you remember the first
time we got an ice cream together and I offered you my ice cream when you
wanted more? I would give everything for you son.” The music was specifically
selected to put the parties at ease and made them realize their relationship was
more important than any fight—including this transactional dispute. Examples
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like this illustrate how creativity can be an essential tool for mediators,
particularly when engaged in disputes that require social acuity in addition to
legal acumen.
Read more

STUDENT SPOTLIGHT
Policing the Wild West: Providing Predictability for
Addressing Third Party Funding in International
Arbitration
William Matthew Weigel*

I. Introduction: The Dynamic Landscape of
International Dispute Resolution
Globalization has become the ubiquitous term for describing the state of social
and economic affairs characterizing the first two decades of the 21st century.
Defined as “the development of an increasingly integrated global economy
marked especially by free trade, free flow of capital, and the tapping of cheaper
foreign labor markets,”[i] this trend has been hailed as raising all boats in rich
as well as poor countries.[ii] The increasing interconnectivity of the international
economy has had significant effects on commercial institutions and processes,
changing and challenging the way companies compete and interact in an
increasingly complex business environment.[iii] The difficulty of resolving
complex international disputes under domestic legal frameworks has led
companies to pursue pragmatic and efficient alternative approaches.[iv]
Globalization has not only led to an increase in international trade but also has
created an international commercial community “that is more sizeable in terms
of numbers and more significant in terms of its transactional capacity.”[v] The
swift growth in cross-border commercial dealings has created a similarly swift
https://moritzlaw.osu.edu/mayhew-hite-report/mhr/04-30-18/
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increase in cross-border disputes.[vi] Recognizing the paradigm shift in their
business models, multinational corporations have sought a parallel change in
how disputes stemming from those commercial dealings are resolved.[vii]
Traditional litigation in national courts often provides significant benefits for a
forum’s corporate citizens, including: familiarity, recognizable legal customs and
rules, and a common language.[viii] However, these benefits may be
considered detrimental by a party that does not call that nation home.[ix] In an
effort to exert a greater degree of control and choice over how and where
disputes will be resolved, corporations entering into contractual commercial
relationships have increasingly agreed to resolve disagreements consensually,
through arbitration.[x] Corporations’ unwillingness to submit to the whims of a
court through traditional litigation is attributed with “the exponential expansion
of the scope and frequency of arbitration proceedings in commercial dealings
throughout the world.”[xi]
The shift to arbitration has provided a wide-range of benefits to corporations
who find themselves pursuing or defending international claims, including:
confidentiality, flexibility, neutrality, and choice of law.[xii] Each of these benefits
offers claimants and respondents increased control over a given proceeding, as
parties often negotiate choice of arbitrators, tribunal, applicable rules and
law,[xiii] and other terms at the outset of the commercial relationship. The
control and certainty provided by consensual arbitration has made it an
essential tool in resolving complex cross-border disputes.[xiv] There is
however, a threat to the predictability arbitration provides: the increased
prevalence of third party funding.[xv]
Third party funding is present where an outside party financially stakes an
arbitration action in pursuit of a return, in the event a claim or defense
succeeds.[xvi] The absence of professional regulations around third party
funding[xvii] has raised significant concerns about its presence and effect on
the arbitral process.[xviii] In response, calls for increased regulation of thirdparty-funded claims are gaining momentum.[xix] Specifically, proposals
compelling the disclosure of third party agreements have garnered wide-spread
appeal,[xx] though other subject areas remain open to debate.[xxi] One of
https://moritzlaw.osu.edu/mayhew-hite-report/mhr/04-30-18/
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those debated areas encompasses the relationship between third party funding
and costs in arbitration: specifically, how the presence of such funding effects
allocation of costs and security for costs.[xxii]
Read more

ARTICLE SPOTLIGHT
Because of the MHR's focus on The Supreme Court of Ohio's Dispute
Resolution Conference, this edition does not include an article summary.

CASE SUMMARY
Because of the MHR's focus on The Supreme Court of Ohio's Dispute Resolution
Conference, this edition does not include a case summary.

HEADLINE NEWS
Deason wins AALS DR Award for “Beyond Managerial
Judges” Article
The AALS Section on Alternative Dispute Resolution recently announced Ellen
Deason as the winner of its inaugural award for "best scholarly article
published in print or online" in the field of Alternative Dispute Resolution. Nancy
Rogers nominated Prof. Deason's article for the award, noting the following in a
nomination letter:
First . . . the article is so sound and well done that it will persuade decisionmakers to change the rules regarding judicial participation in settlement
discussions. Second, the article will help clarify thinking about the
https://moritzlaw.osu.edu/mayhew-hite-report/mhr/04-30-18/
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distinctions between judges sending cases to mediation and mediating
themselves. Third, it brings together for the first time research and
commentary drawn from history, civil procedure, mediation regulation,
judicial ethics, cognitive science, social science studies, comparable
approaches in law, and pragmatic concerns -- all brought to bear with
unwavering clarity on the issue of judicial roles in settlement discussions.
Prof. Deason's article, Beyond “Managerial Judges”: Appropriate Roles in
Settlement, is published in the Ohio State Law Journal. Congratulations to
Professor Deason, of The Ohio State University Moritz College of Law! The
AALS ADR Section will present Prof. Deason with a certificate acknowledging
her well-deserved award at the Fall 2018 AALS Works-in-Progress Conference.

Moritz faculty and students pictured here attended the ABA Dispute Resolution
Section's Spring 2018 Conference. In the back row: Prof. Ellen Deason, Prof.
Grande Lum, Prof. Nancy Rogers, JDR member Andrea Witte, JDR member
Kishala Srivastava, JDD member Averie Bornhorst, Prof. Josh Stulberg, Prof.
William Froehlich. In the front row: JDR members Abby Chin, Christian George
and Eva Cuollo.
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Moritz Students Reach Final Four in Mediation
Comptition
Lex Ehrenschwender and Greg Dick began their journey to become one of
the top-four representation in mediation competition teams in the country in
February after winning Moritz's internal competition. In early March, Lex and
Greg traveled to the Regional representation in mediation competition at Liberty
University with fellow Moritz students Kassie Stewart and Abby Riffee. As
winners of the regional competition, Lex and Greg were invited to the national
competition finals in Washington, D.C. taking place on April 4-5, 2018. Lex and
Greg successfully navigated well-prepared competitors in the preliminary
rounds, ultimately finishing as one of the country's top four teams!
Congratulations to everyone who participated in the competition and helped
Moor Court organize Moritz's internal competition. Of course, longtime
representation in mediation competition coaches Marya Kolman and Dottie
Painter should be commended for their tireless support of Lex, Greg, Kassie
and Abby.

Dwight Golann Delivers Engaging Schwartz Lecture
On February 22, 2018 Suffolk Law Professor Dwight Golann presented the
2018 Schwartz Lecture on Dispute Resolution titled "Grieving Over Settlement:
The Impact of Loss in Legal Negotiation" to a packed house in Moritz's Saxbe
Auditorium. Prof. Golann discuss how modern teaching about negotiation
emphasizes opportunities for achieving joint gain and the need to measure a
settlement proposal against one’s alternatives. Using a combination of video
clips and an interactive exercise, the Prof. Golann illustrated why many
disputants experience settlement as a loss. He explored why disputants often
react to settlement decisions as a loss, and how attorneys and neutrals can
respond to this phenomenon.
The Schwartz Lecture on Dispute Resolution was established in 1992 as a
https://moritzlaw.osu.edu/mayhew-hite-report/mhr/04-30-18/
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result of the generosity of the late Stanley Schwartz Jr. (a 1947 Moritz College
of Law graduate) and the Schwartz family. Each lecture is published in the
interdisciplinary Ohio State Journal on Dispute Resolution, in keeping with Mr.
Schwartz’s interest in the promotion of scholarly publication in the area of
dispute resolution. Look for Prof Golann's forthcoming article sometime next
year!

ABA Selects Divided Community Project for “Lawyer as
Problem Solver” Award
On Thursday April 5, 2018, the American Bar Association Section of Dispute
Resolution awarded the Divided Community Project – housed at The Ohio
State University Moritz College of Law – the 2018 John W. Cooley Institutional
Lawyer as Problem Solver Award. The ABA’s press release is available. Ohio
State University reported on the award. The Moritz College of Law reported on
the award.
DCP convener and executive committee member, Joseph B. (Josh) Stulberg,
the Michael E. Moritz Chair in Alternative Dispute Resolution at The Ohio State
University Moritz College of Law, delivered the following remarks to members of
the Dispute Resolution Section:
On behalf of the leadership group of the Divided Community Project and
our multiple program pilot project partners, we want to express our deep
gratitude and appreciation to the ABA’s Section of Dispute Resolution for
honoring us as the recipient of the 2018 John W. Cooley institutional
Lawyer as Problem-Solver Award.
What shapes the Divided Community Project?
It is apparent to each of us living in the United States that multiple members
of our respective communities are bringing their concerns to the fore. Their
advocacy has produced some change; some has triggered backlash.
Discomfort with division has driven some into their own echo chambers
https://moritzlaw.osu.edu/mayhew-hite-report/mhr/04-30-18/
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regarding news and politics.

Read more
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Mayhew-Hite Report        Perspectives from Ohio’s
DR Conference: Implicit Stereotypes and Implicit
Attitudes: Strategies to Prevent Unconscious Threats
to Neutrality and Equitable Outcomes
Mary Bockstahler*
This session identified implicit bias as a critical subject for mediators and other court employees, and challenged
mediators and court employees to consider how implicit bias impact their daily work. The session was facilitated by
Kelly Capatosto, Kyle Strickland, and Lena Tenney of the Kirwan Institute for the Study of Race & Ethnicity, and
William Froehlich, the current Langdon Fellow in Dispute Resolution at the Ohio State University Moritz College of
Law.

Kyle Strickland, Kelly Capatosto, and Lena Tenney, courtesy of the Kirwan Institute.
This session highlighted two core values of mediation: neutrality and impartiality, both of which are prescribed by the
Uniform Mediation Act and the Model Standards of Conduct. The speakers differentiated between implicit bias, which
stems from human cognition and how we unconsciously process race; and structural racism, which is the more overt
form of racism and includes actions such as redlining. Mediators should strive to be conscious of their implicit biases,
and should shift their focus from intentions to outcomes. Mediators often focus only on their intent to appear
unbiased, and should rather shift their focus to how their actions translate in real life. Even the best-intended
mediators can come off as biased.
The speakers stressed that implicit bias is ok – it is how we have been able to survive as humans. Biases are formed
by the cumulative effect of experiences. The challenge for mediators, though, is to notice biased dynamics and
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interrupt that cycle of bias. The speakers discussed the study where partners at a law firm were given two identical
memos from associates, both named Thomas Meyer, who had the exact same credentials. The only difference was
that one of the memos came from Thomas Meyer, a white associate; and the other came from Thomas Meyer, an
African-American associate. The study’s goal was to look at the partners’ perception of confidence in each of the
“associates.” Ultimately, the study found that the partners had greater confidence in the white associate, even though
all other factors were exactly the same, including the content of the memo. The partners gave more positive
feedback to the white “Thomas,” and were more likely to find errors in the black “Thomas’s” memo. The speakers in
this session noted this study showed that people tend to give someone the benefit of the doubt, based on race, even
when they do not deserve it.
To combat bias, mediators should understand their own bias. It may sound like a daunting process, but mediators
can take steps to learn what their biases are by taking Implicit Association Tests. There are tests for multiple different
biases – including race, national origin, gender identity and sexual orientation. The tests help uncover biases that
mediators may not realize they have.
The second step in combating bias is understanding that change requires work, which can start with mindful
meditation. Mindful meditation helps mediators understand where their mind goes when it is allowed to wander,
which helps mediators practice controlling their thoughts and biases.
The third step in combating bias is addressing intergroup bias. One way to do this is to make an effort to meet
people who are different to help dispel biases mediators may have about a certain “out-group.” Merriam-Webster
defines an out-group as “a group that is distinct from one’s own and so usually an object of hostility or dislike.
Conversely, an in-group is a group with which one feels a sense of solidarity or community of interests. Meeting
people from outgroups helps dispel assumptions that members of outgroups are all the same. For example, a white
mediator who does not understand outgroups may ask a non-white person to speak on behalf of their entire race or
group they identify with. This should be avoided, as it tends to alienate parties and does not lead to successful
mediations.
Another step in fighting bias is requiring diverse co-mediators. A recent study found that it is more important to
parties to avoid having a mediator who does not look like them. People do not necessarily have an affirmative need
to have a mediator of the same race, but do want to avoid having a mediator who is not their race. Adding a diverse
co-mediator can help address this preference.
Finally, mediators should be attuned to others’ biases and know what to do when a party expresses a bias towards
another party. Speakers from The Kirwan Institute urge mediators be “active bystanders” instead of being complicit
to others’ biases in mediations. If a mediator fails to address a parties’ biased statement in mediation, the person
who is affected by the bias will likely be turned off to the mediation, and to mediation all together. Mediators should
also consider their tone and non-verbal cues when conducting mediations, and should be strategic about things like
seating and how the parties are situated in a room.
In conclusion, the speakers stressed that mediators should continually commit to doing their best work, which should
include addressing and mitigating bias. Mediators can learn more about implicit bias by visiting the Kirwan Institute
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website, and exploring its Implicit Bias Review.
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Perspectives from Ohio’s
DR Conference: Enhancing Mediation Services
through Court-Community Mediation Center
Collaborations
Ayesha Cotton*
Facilitated by Magistrate Brandon McClain of the Dayton Municipal Court and Ms. Cherise Hairston, a Conflict
Intervention Specialist with the Dayton Mediation Center, this session focused on opportunities for collaboration
between court systems seeking mediation services and community mediation centers. Magistrate McClain and Ms.
Hairston began the presentation highlighting the supportive relationship between the the Dayton Municipal Court and
the Dayton Mediation Center.
To illustrate the difference between traditional court processes and mediation, the presenters provided an example of
a tenant who got behind in her rent and was eventually evicted. After the tenant had left the premises of the property
it was discovered that she left behind her mother’s ashes. Under the law the landlord had possession and ownership
of the ashes because they were left in his property. Through mediation, it was discovered that the tenant had fallen
behind in her rent because she was taking care of her ill mother who then passed away. The mediation created a
space where the parties could talk with each other openly about their dispute, and were therefore able to come to a
resolution where the tenant was able to get her mother’s ashes.
Ms. Hairston and Magistrate McClain acknowledged that there is no bright line rule for when and what cases should
be sent to mediation, but encouraged court administrators to consider how to develop mediation programs which
work with community mediation centers. Magistrate McClain discussed the advantages of sending small claims (and
other) parties to work with a mediator before hearing a case. Mediators often bring the parties back to court with a
settlement agreement. However, even they mediators are unable to help the parties arrive at a settlement
agreement, the Magistrate McClain expressed his appreciate for the work of mediators, noting that after a mediation
session parties are better prepared to present their case. After a mediation session parties are less emotional
because they have taken advantage of the opportunity to express their emotions through the mediation process.
Further, the mediator is often able to empower the parties to identify their own priorities, positions and interests.
Magistrate McClain suggested mediation provides the parties an opportunity to “be proactive, not reactive” with
respect to how their disputes are resolved.
Ms. Hairston echoed Magistrated McClain’s enthusiasm for mediation and the Dayton Municipal Court’s partnership.
Ms. Hairston described how mediators work with parties to emphasize party self-determination regardless of whether
mediators are working with parties in the courthouse or in another, neutral venue. When asked how the Dayton
Mediation Center recruits and trains mediators, Ms. Hairston stated community mediation centers “look like the
community”. Community mediators are often volunteers who live in Dayton and the surrounding area, and are
diverse with respect to race, religion, socieo-economics, and education.
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* 2L, Ohio State University Moritz College of Law
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Mayhew-Hite Report        Perspectives from Ohio’s
DR Conference: Court-Connected Online Dispute
Resolution: Enhancing Access to Civil Justice
Miki Someya*
ODR supplements traditional dispute resolution systems, bringing together dispute resolution principles with modern
information and communication technology. The e–commerce industry is the first industry which invested to ODR.
Mr. Rule is the former director of online dispute resolution for eBay. At eBay, out of 6 million disputes, 90% of dispute
were resolved in software, without any human intervention. When compared to court processes, Mr. Rule states that
ODR saves parties 50% of their time.

Colin Rule at the Supreme Court Conference.
Credit, Katie Monahan, Supreme Court of Ohio.
ODR is typically involves a three-step process. First, automated resolution software diagnoses disputes and sets
expectations around timing and process. Even at this first steps, software can sometimes prevent dispute at that
point. Second, software facilitates negotiation between parties, promoting constructive negotiations. By way of
example, the software suggest an initial message format which will help parties to provide sufficient information
without too much negative emotion. When the software cannot solve issues, then the system helps mediation. At this
third step, a human party serves as the mediator—but all mediations are still conducted online.
Mr. Rule, founder of ODR platform Modria, one of the first ODR providers, believes that ODR is the future of civil
justice. Citizens are now living with technology, and they expect court systems to develop online resources that can
be utilized during the civil justice process. The use of technology in dispute resolution can make dispute resolution
fairer and faster. ODR also may enhance access to courts. Coordinating everyone’s schedule is a challenge in
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traditional dispute resolution systems, and people could be barred from justice if they could not physically come to
court during limited court hours.
Court-connected ODR first started internationally, and then came to U.S. For example, U.K. has all-online court, UK
Ministry of Justice Personal Injury Claims Portal, for three low value cases: personal injury relating to car accidents,
employees’ liability, and public liability claims. Several courts in U.S. are currently aiming to launch pilots ODR.
Franklin County Municipal Court (FCMC) is at the cutting edge of ODR, already resolving hundreds of disputes
online annually. Ms. Cravener and Mr. Sanchez administer the Franklin County Municipal Court’s ODR platform.
Working with Modria FCMC launched its ODR platform in 2016 with a pilot project for City tax cases. During the pilot
period, 34% of the users accessed the ODR system outside of normal court hours, and 92% reached an agreement.
In addition to city tax claims, FCMC’s ODR system is used to resolve small claims, credit card, landlord-tenant, and
other disputes under $6,000. FCMC’s system now offers an online negotiation system to connect people who are
willing to talk before court hearings. FCMC’s website explains the process:
Are you involved in a lawsuit? You can resolve your case here. Simply provide some information about yourself
and your case, and then you and the other party will be guided through the process of reaching a resolution that
is acceptable to everyone. It’s easy to use, there’s no cost, and if you don’t reach an agreement, you can still
proceed with other legal options. Explore the Help Center if you’d like to learn more before you get started.[1]
But the future of ODR isn’t limited to small claims disputes. Mr. Rule mentioned it can be even used in family
disputes. He believes ODR is an opportunity to expand access to justice.
* JD Candidate, Ohio State University Moritz College of Law
[1] https://sc.courtinnovations.com/OHFCMC. For more about FCMC’s program,
https://www.mediate.com/articles/leoneg7.cfm.
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Mayhew-Hite Report        Perspectives from Ohio’s
DR Conference: Creativity in Mediation
Juan Camilo Osma Potes*
In this session, Professor Jan Marie Fritz pushed participants to think about creativity in mediation. She defines
creativity as a process in which individuals accept contradictions in a brainstorming session, which leads to the
development and sharing of diverse ideas and perspectives, and may ultimately trigger the articulation of ideas
which might resolve a problem. In mediation, this definition translates into an opportunity for the mediator to invite the
parties to be creative in the resolution of their dispute.
Fostering creativity is one of the mediator’s tools in resolving disputes. One way a mediator can use creativity in
mediation is to talk to the parties individually before commencing the mediation session. When a mediator is
prepared for the mediation, it makes it easier for the mediator to think creatively.
The speakers discussed a mediation between father and son. The father divorced the son’s mother and married
another woman. The father owned a company, and, before he got divorced, he transferred 55% of the company to
his son. When the son learned his father was getting married, he decided to sell the company and break relations
with his father. After the parties reached an impasse that appeared to be final, the mediator thought of an idea that
eventually helped the parties to reach an agreement. The mediator, in this case, acted creatively and decided to
focus on the social interest of the parties rather than the company. Supporting this relational approach the mediator
used PowerPoint slides and music to put the parties at ease. The PowerPoint slides had quotes such as “Son, I
thought I would die at the age of 45, but after I got you I prayed every day to die at the age of 100,” or “Do you
remember the first time we got an ice cream together and I offered you my ice cream when you wanted more? I
would give everything for you son.” The music was specifically selected to put the parties at ease and made them
realize their relationship was more important than any fight—including this transactional dispute. Examples like this
illustrate how creativity can be an essential tool for mediators, particularly when engaged in disputes that require
social acuity in addition to legal acumen.
Another way a mediator can think creatively is by choosing his or her words carefully. To illustrate this, Professor
Fritz played a game in which she requested the attendees to think, in less than eight seconds, some potential uses
for a given word. The closer you were to a good potential use of the word the more points you would get. For
instance, Professor gave a noun and requested the attendees to change it for a verb that fits with it. But the verb had
to creatively connect to the noun. Using the noun “road”, she asked for the verbs that best fit that word. The words
were scored on a scale from most appropriate to not appropriate at all. Those who thought “drive” got zero points,
“walking” got 3 points, and “explore” got 4 points.
The exercise exemplified the importance of being prepared for mediation, having the time to think about creative
ideas, and the importance of thinking “outside the box” in order to have a suitable outcome for a problem. A creative
mediator is able to resolve a dispute in a 20-30 minute period of time. Creativity, therefore, can help to improve
mediation sessions and can increase the interdisciplinary nature of mediation.
https://moritzlaw.osu.edu/mayhew-hite-report/2018/04/16/creativity-in-mediation/

Perspectives from Ohio’s DR Conference: Creativity in Mediation - Mayhew-Hite Report

* Licensed attorney at Law in Colombia. Certified Conciliator at Law (2015). LL.M. Candidate at The Ohio State University
Moritz College of Law (2018). LL.B. at Universidad de los Andes (2015). Contact: osmapotes.1@osu.edu,
osmapotj@mail.lcc.edu, jc.osma969@uniandes.edu.co

https://moritzlaw.osu.edu/mayhew-hite-report/2018/04/16/creativity-in-mediation/

Policing the Wild West: Providing Predictability for Addressing Third Party Funding in International Arbitration - Mayhew-Hite Report

Mayhew-Hite Report        Policing the Wild West:
Providing Predictability for Addressing Third Party
Funding in International Arbitration
William Matthew Weigel*

I. Introduction: The Dynamic Landscape of International Dispute
Resolution
Globalization has become the ubiquitous term for describing the state of social and economic affairs characterizing
the first two decades of the 21st century. Defined as “the development of an increasingly integrated global economy
marked especially by free trade, free flow of capital, and the tapping of cheaper foreign labor markets,”[i] this trend
has been hailed as raising all boats in rich as well as poor countries.[ii] The increasing interconnectivity of the
international economy has had significant effects on commercial institutions and processes, changing and
challenging the way companies compete and interact in an increasingly complex business environment.[iii] The
difficulty of resolving complex international disputes under domestic legal frameworks has led companies to pursue
pragmatic and efficient alternative approaches.[iv]
Globalization has not only led to an increase in international trade but also has created an international commercial
community “that is more sizeable in terms of numbers and more significant in terms of its transactional capacity.”[v]
The swift growth in cross-border commercial dealings has created a similarly swift increase in cross-border
disputes.[vi] Recognizing the paradigm shift in their business models, multinational corporations have sought a
parallel change in how disputes stemming from those commercial dealings are resolved.[vii]
Traditional litigation in national courts often provides significant benefits for a forum’s corporate citizens, including:
familiarity, recognizable legal customs and rules, and a common language.[viii] However, these benefits may be
considered detrimental by a party that does not call that nation home.[ix] In an effort to exert a greater degree of
control and choice over how and where disputes will be resolved, corporations entering into contractual commercial
relationships have increasingly agreed to resolve disagreements consensually, through arbitration.[x] Corporations’
unwillingness to submit to the whims of a court through traditional litigation is attributed with “the exponential
expansion of the scope and frequency of arbitration proceedings in commercial dealings throughout the world.”[xi]
The shift to arbitration has provided a wide-range of benefits to corporations who find themselves pursuing or
defending international claims, including: confidentiality, flexibility, neutrality, and choice of law.[xii] Each of these
benefits offers claimants and respondents increased control over a given proceeding, as parties often negotiate
choice of arbitrators, tribunal, applicable rules and law,[xiii] and other terms at the outset of the commercial
relationship. The control and certainty provided by consensual arbitration has made it an essential tool in resolving
complex cross-border disputes.[xiv] There is however, a threat to the predictability arbitration provides: the increased
prevalence of third party funding.[xv]
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Third party funding is present where an outside party financially stakes an arbitration action in pursuit of a return, in
the event a claim or defense succeeds.[xvi] The absence of professional regulations around third party funding[xvii]
has raised significant concerns about its presence and effect on the arbitral process.[xviii] In response, calls for
increased regulation of third-party-funded claims are gaining momentum.[xix] Specifically, proposals compelling the
disclosure of third party agreements have garnered wide-spread appeal,[xx] though other subject areas remain open
to debate.[xxi] One of those debated areas encompasses the relationship between third party funding and costs in
arbitration: specifically, how the presence of such funding effects allocation of costs and security for costs.[xxii]
In an effort to propose comprehensive guidelines for the regulation of third party funding, the International Council for
Commercial Arbitration and Queen Mary University of London have convened a task force to address the challenges
such funding presents.[xxiii] The Task Force’s Subcommittee on Security for Costs and Costs has issued a Draft
Report analyzing how tribunals have dealt with the issue of costs in third-party-funded actions and proposes a set of
guidelines[xxiv] that may be employed by tribunals to reaffirm the certainty corporations seek when agreeing to
arbitration.
This Article will focus specifically on the work of the Subcommittee, examining the rules and decisions of other
tribunals and comparing those practices with the Subcommittee’s recommendations.
Section II provides background regarding the reasons parties seek outside funding and outlines the lack of
comprehensive standards regulating third party funding of arbitration actions.
Section III, contains an in-depth discussion of the Draft Report to ascertain precisely what the Subcommittee
counsels regarding how third party funding should affect allocation of costs (Subsection A) and security for costs
(Subsection B). Examining arbitral decisions, this section will provide the rationale for wide-spread adoption of the
Subcommittee’s suggestions.
The Draft Report provides a viable and flexible framework for taming the “Wild West”[xxv] that is third party funding
and returning a degree of assurance and control to parties resolving cross-border claims through arbitration. The
guarantees of equal treatment and standardized consideration of third party funding that the Subcommittee provides
are of paramount importance in a world becoming more complex by the day, hour, minute, and millisecond.

II. The Wild West: The Purpose Behind Third Party Funding and
The Current Regulatory Environment
Corporations engaged in international commerce resort to arbitration, in part, for the control, choice, and certainty the
process provides when compared with litigation.[xxvi] Commercial dealings governed by a consensual agreement to
arbitrate disputes allows parties to better predict how a given action will proceed. Third party funding poses a threat
to that predictability due to the wide-range of actors engaged in the funding process,[xxvii] the disparate treatment
tribunals and national courts have given outside funding, and the dearth of comprehensive regulation regarding the
funding industry.[xxviii]
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Funders come in many forms, including banks, hedge funds, insurance companies, or other entities or individuals
with the means and financial acumen to back investment in the claim.[xxix] In a typical funding agreement, the funder
contracts with the claimant to receive a contingent payment in the event of the claim’s success,[xxx] in exchange for
assuming responsibility over the cost of the proceeding.[xxxi] The funder is not typically compensated by the funded
party in the event the claim fails.[xxxii]
There are a broad range of accelerants which have fueled the rise of the third party funding from a relatively new
phenomenon to a multi-billion-dollar industry.[xxxiii] First, the presence of third party funders improves access to
justice.[xxxiv] Arbitration is expensive[xxxv] and the availability of third party funding allows corporations with limited
resources to bring or defend against claims they would be otherwise financially unable to pursue.[xxxvi] Additionally,
corporations that are frequently subject to suit or arbitration can take advantage of the fixed payment system offered
by third party funding in an effort to control and predict the cost of participating in an arbitration action.[xxxvii] Finally,
the tumultuous nature of global financial markets has increased the attractiveness of claim funding for investors as
they eschew the volatility of stocks and bonds for more predictable, though non-traditional, investments.[xxxviii]
While these drivers highlight a few of the benefits of third party funding, the industry is not immune from criticism or
without its detractors.
Currently, there is no comprehensive framework to regulate the impact third party funding may have on international
commercial arbitration actions.[xxxix] Different tribunals and courts have treated the issue differently.[xl] This
disparity in treatment has led to the characterization of third party funding as the “Wild West” [xli] as there is no clear
process to guide a tribunal’s analysis of the dispute when faced with a funded action.
Some debate has concerned whether domestic rules governing outside funding should apply to international
arbitration actions being adjudicated in those locales.[xlii] Hong Kong, for instance, has explicitly allowed third party
funding in international arbitration actions while prohibiting it domestically.[xliii] Conversely, Singapore has imposed a
blanket ban on outside funding in all dispute resolution forums.[xliv] In short, there is no ironclad standard detailing
how arbitrators and tribunals should account for third party funding in actions over which they preside.[xlv]
It is precisely this lawless vacuum which has pushed parties, practitioners, tribunals, and even funders to call for
increased regulation.[xlvi] The lack of applicable standards has led to a complex, confused, and limited body of
decisions which may be examined for guidance, a process made more difficult by the confidential nature of
arbitration.[xlvii]
As discussed, the only apparent area of consensus regarding third party funding and international arbitration centers
on the required disclosure of the existence of outside funding agreements.[xlviii] This disclosure requirement raises
separate issues, particularly relating to costs and liability once the presence of a funder has been made known.
This is the lawless frontier to which the Subcommittee hopes to bring some semblance of the rule of law. While the
Report concerns only a sliver of the regulatory issues posed by third party funding,[xlix] the financial nature of
funders’ involvement creates the greatest complexity in the realm of allocation of costs and security for costs.
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III. Reaching Consensus: The Draft Report of the Subcommittee
on Security for Costs and Costs
While each jurisdiction or individual tribunal has employed its own standards in dealing with third party funding,[l] the
Subcommittee’s Report provides an excellent foundation on which to build strong and sensible strictures for an
industry and process that largely has thus far avoided comprehensive regulation.[li] The Subcommittee makes it
abundantly clear that the Draft Report is a recommendation rather than a decree,[lii] but there is little doubt that the
report represents an excellent attempt at providing surety and certainty to corporations and tribunals regarding the
issues raised by third party funding.
The Draft Report tackles the issues of allocation of costs and security for costs orders, areas in which third party
funding has an outsized effect. Allocation of costs refers to the process by which the losing party bears the cost of
the proceedings.[liii] Security for costs is a mechanism employed by a respondent to ensure that it will be reimbursed
by a claimant for the costs it incurs in defending itself from an unsuccessful claim.[liv]
The Subcommittee posits that “[u]nless a tribunal establishes the likelihood that costs will be awarded, it cannot
make a decision on a security for costs application.”[lv] Therefore, whether costs will be allocated is the threshold
issue in determining whether to grant an order for security where third party funding is present.[lvi] Once a tribunal
determines that costs are to be allocated based on the outcome of the case, it may then proceed to the security for
costs question.[lvii] That analytical process is mirrored below.

A. Allocation of Costs: How Third Party Funding Affects Who May
Recover, What They May Recover, and Who Pays for the Recovery
Tribunals are typically faced with two competing principles when considering allocation of costs: “pay your own way”
and “costs follow the event.”[lviii] If the parties have previously agreed to pay their own expenses,[lix] the presence of
a third party funder has little effect: the funder will pay the costs incurred by the party it has funded. However, if the
parties to the arbitration are proceeding under an agreement stipulating that the loser pays the prevailing party’s
legal costs,[lx] a more detailed analysis is required to determine whether a prevailing, funded party may recover its
costs, which costs it may recover, and whether a funder has any liability to pay an adverse costs award on behalf of
the funded party. Prior to conducting any analysis, a tribunal will have to ascertain whether it has the power to
allocate costs based on the outcome of an action.
While courts and tribunals have addressed the issue of allocation of costs differently, many applicable arbitral rules
and laws allow costs to be allocated based on the outcome of an action. Current law in the United Kingdom, for
instance, contains detailed provisions on allocating costs in arbitration.[lxi] Section 61 of the English Arbitration Act of
1996, explicitly provides that a tribunal may make an award allocating the costs of an action.[lxii] Section 63 of that
same Act mandates that any costs awarded be reasonable and that any doubt as to whether costs were incurred by
a party must be resolved in favor of the paying party.[lxiii] Similar cost shifting rules in arbitration law are established
in Hong Kong, Germany, Brazil. Spain, and Portugal.[lxiv] While “the arbitration laws of UNCITRAL[lxv] Model Law,
France, Switzerland, and the United States, are silent on the issue of costs allocation, it is clear that tribunals sitting
in [those] jurisdictions have the power to render awards on costs.”[lxvi] Finally, some rules merely provide the
arbitrator with broad discretion to allocate costs.[lxvii]
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Ultimately, it is representative of arbitral rules that costs may be evaluated against a party, depending on the
outcome of the case, “to the extent that the arbitral tribunal determines that the amount of such costs is
reasonable.”[lxviii] Where cost-shifting is not expressly provided for, arbitrators enjoy broad discretion to award costs
to a prevailing party as they are presumptively entitled to recover.[lxix]
Where the applicable laws and rules allow for cost-shifting, four distinct issues are raised.[lxx] First and foremost, as
a threshold issue, a tribunal must ascertain whether it will award costs to a prevailing party.[lxxi] Following a decision
that costs will in fact be awarded, the tribunal must determine how they will be allocated.[lxxii] Next, if the tribunal
intends to award costs to a prevailing party, it must determine which of those costs are recoverable.[lxxiii] Finally,
where third party funding has been secured in the action, and the funded party does not prevail, the tribunal must
determine if it can assess an adverse costs award directly against the third party funder. [lxxiv] In answering these
questions, a prevailing, funded party should be able to recover its costs, though it should be limited to costs
associated directly with the arbitration, and tribunals will generally lack the jurisdiction to enforce an order for adverse
costs against a funder.[lxxv]

1. A Prevailing Funded Party Should Be Able to Recover the Portion of the Costs
It Incurs Related to Its Participation in the Arbitration Despite Those Costs Being
Paid by the Funder
In answering the question of whether a prevailing funded party should be eligible for recovery, the tribunal must first
determine whether the party has incurred any costs for which should be reimbursed. This also raises the question of
whether the presence of outside funding should have any bearing on a tribunal’s decision of whether to allocate
costs in the first place. In the interests of fairness and to preserve access to justice, the Subcommittee has
determined that a funded party should be considered to have incurred costs if it has an obligation to compensate a
funder for costs advanced and that a tribunal should not be able to penalize a party receiving funding by refusing to
allocate costs.[lxxvi]
As has been discussed, securing third party funding usually requires the funded party to compensate the funder if
the claim succeeds.[lxxvii] While the nature of any obligation will depend on the structure of the specific funding
agreement,[lxxviii] where such an obligation is present, it “should be sufficient for tribunals to accept that a funded
party has incurred costs.”[lxxix] Thus, the crucial question a tribunal must answer when faced with allocating costs to
a prevailing, funded party is whether there is an obligation to compensate the funder for the costs advanced in the
proceeding.
The absence of a compensation condition between party and funder may render the funded party unable to recover
its costs as it may signal that a party has not incurred any costs through its involvement in the action. For instance, in
Quasar de Valores v. Russian Federation, the Stockholm Chamber of Commerce (SCC) tribunal denied the
prevailing party, Quasar, recovery of its costs because it had no contractual requirement to reimburse the
funder.[lxxx] The funder, an ex-majority shareholder of Quasar, had agreed to assume the cost of the action without
any promise of repayment.[lxxxi] Therefore, Quasar had participated in the action free of cost and the SCC tribunal
used this fact to determine that allocating costs in that action was improper because Quasar had not incurred any
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costs that required allocation.[lxxxii]
Considering that decision, the presence of an obligation to pay is a dispositive element in determining whether costs
have been incurred by a funded party and whether allocation of those costs is proper. Strengthening this assertion is
a decision by a tribunal of the International Chamber of Commerce (ICC) holding that a funded respondent could
have recovered its costs had it succeeded in the proceeding.[lxxxiii] The arbitrator noted that the respondent had an
obligation to repay the funder, an insurer, for attorney’s fees and expenses, a cost which was “not negated by the
fact that someone else, through prior arrangement, paid them on their behalf.”[lxxxiv]
These decisions perfectly illustrate the analysis tribunals should employ when determining whether a funded party
has incurred costs. If a party is contractually required to compensate a funder for the costs of the action, either in
total or in part, a tribunal should consider those costs to be eligible for payment by the non-prevailing party.
The ICC decision above also provides guidance regarding whether the presence of third party funding should have
any significant bearing on a tribunal’s determination that allocation is proper. The ICC tribunal’s view that a funded
party has incurred costs regardless of whether those costs have been advanced by an outside party,[lxxxv] sets a
standard adapted by the Subcommittee to mean that “[t]he fact that a party’s costs have been funded should
generally not be regarded as a relevant factor in determining whether or not costs are to be allocated based on the
outcome of the successful claim.”[lxxxvi] Adoption of the standards laid out in both Quasar and the ICC case ensures
that funded parties are treated similarly to non-funded parties by tribunals faced with a cost allocation analysis.
On its face, allocating costs for a prevailing party that did not technically incur them could be characterized as a boon
to funded parties. However, to do otherwise would tip the scales heavily in a non-funded party’s favor: removing any
liability for costs purely because its opponent chose to seek financial aid in the action. Furthermore, weighing the
presence of third party funding against a funded party ignores the obligations to the funder assumed by that party.
Refusing to shift costs because a party has secured outside funding creates a substantial disincentive to seek such
funding and creates access to justice issues for parties with limited resources. If a prevailing party is capable of
funding an action on its own, it is likely to be eligible to recover its costs from its opponent. But, if a party cannot
advance an action on its own dime, it is effectively barred from pursuing what is an otherwise valid claim.
As detailed previously, corporations pursue outside funding in search of a wide-range of benefits, not the least of
which are access to justice and predictability.[lxxxvii] In the interest of preserving access to justice and ensuring that
parties are treated equally, tribunals should not weigh the presence of third party funding against a prevailing, funded
party. So long as the funded party has a contractual obligation to compensate the funder in the case of success, a
tribunal should find that the party has incurred costs stemming from the action and allow recovery.
Nevertheless, the right to recovery for a funded party should not be absolute. In keeping with the requirement
discussed previously that only “reasonable”[lxxxviii] costs be recoverable, funded parties should only be able to
recover the costs directly associated with the proceedings.

2. Funded Parties Should Be Limited in Recovery to Those Costs Directly
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Associated with the Arbitration Proceedings
While weighing the presence of a third party funder against a prevailing, funded party creates a disincentive to
secure outside funding, broadly allowing funded parties to recover any and all costs raises concerns on the opposite
side of the spectrum. As noted, when a party secures outside funding it typically assumes an obligation to the funder
to reimburse the funder for costs advanced, as well as a return.[lxxxix] This return is a result of the agreement made
between the funder and funded party and serves as the main financial incentive to the funder in staking the claim.[xc]
The return, as well as other funding costs not directly associated with the proceedings should not be awarded to a
prevailing party.[xci] Such a limitation draws a practical line between associated and ancillary costs and only allows
funded parties to recover for the former, leaving them liable for the latter. Limiting recovery to costs directly
associated with the proceedings ensures that funded parties cannot foist their financial burdens onto their opponents
which guarantees fairness, equal treatment, and access to justice for all parties.
Arbitrator Orrego Vicuna’s dissent in the Siag v. Arab Republic of Egypt, an action before the International Centre for
Settlement of Investment Disputes (ICSID), supports protections for non-prevailing parties.[xcii] In that case, the
ICSID tribunal granted the prevailing party’s request to recover unsubstantiated hourly attorney’s fees despite the
fact that the attorneys had been paid under a contingency fee.[xciii] Vicuna dissented, specifically noting that the
recoverability of costs not directly associated with the action (or perhaps in this case, not evidenced to be
associated) shifted a significant burden to the non-prevailing party.[xciv] Similarly, allowing a funder’s return and
other ancillary costs to be recovered creates a massive incentive to secure outside funding.
If a party loses a claim against a funded party, it would be required to pay the funder’s return (or other costs) in
addition to the expenses incurred by its opponent. Conversely, if the results are reversed and a non-funded party
prevails over a funded party, the funded party may be required to pay adverse costs, but will likely not have to pay
the funder, depending on the terms of their agreement.[xcv] Thus, if a funded party prevails, and recovery is not
limited, it enjoys the possibility of having all of its costs compensated by the opponent, including the funder’s return.
If the funded party loses, its obligation is unlikely to exceed what it would have faced had it not secured outside
funding because it may have to pay adverse costs but will not have to reimburse the funder. Therefore, the potential
to have all costs covered incentivizes parties to seek third party funding and discriminates against non-funded parties
that may oppose them by increasing their liability.
Such a regulatory regime astronomically increases the costs of pursuing any individual claim and may force those
opposing a funded party to decline pursuit of valid claims or defenses solely because they cannot afford to pay
adverse costs and all other ancillary costs. Considering the burden such decisions would create, tribunals would be
wise to follow the Subcommittee’s recommendation, and Vicuna’s dissent, limiting allocation of costs to those
incurred directly from participation in the action.[xcvi]
Recapping to this point, tribunals should not discriminate against prevailing, funded parties by refusing to award
costs based on the presence of a third party funder. Similarly, tribunals should not discriminate against nonprevailing parties, and financially bar otherwise valid claims, by allowing a funded party to recover a funder’s return
or other ancillary costs. The only actor whose liability has yet to be discussed are the “phantoms”[xcvii]: the funders
themselves.
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3. Tribunals Will Generally Lack the Jurisdiction to Assess Liability Directly
Against a Third Party Funder Due to the Consensual Nature of Commercial
Arbitration
Whether a funder is liable for adverse costs is, at bottom, a jurisdictional question. The extent of a funder’s liability is
usually governed by the funding agreement between the party and the funder.[xcviii] Even if the agreement stipulates
that a funder is liable for adverse costs, tribunals will generally have difficulty enforcing costs awards directly against
funders because they are not a contractual party to the proceedings or the original arbitration agreement.[xcix] While
there are no reported instances of awards against a funder in international arbitration,[c] courts in the United States
and United Kingdom have sustained direct orders against litigation funders based on a number of factors.[ci]
In Abu-Ghalez v. Chaul, a Florida appellate court upheld an order assessing costs directly against a funder because
it had exerted such a degree of control over the case that it could be considered a party to it.[cii] In that case, the
funder not only had responsibility over the costs of the litigation, but also made most of the final decisions pertaining
to the case and representation.[ciii] The court’s rationale appeared to be that if the funder was going to assume the
role of a party in everything but name, it would be treated as a party.
Similarly, in the U.K., courts have signaled the propriety of holding a funder directly liable based on the significance
of the funder’s role in the case and the extent of the funder’s economic interest.[civ] In Excalibur Ventures v. Texas
Keystone, the English High Court held that an award against the funder was proper as Excalibur could not have
sustained the action without third party funding, and therefore the presence of that funding was the only reason the
case had continued.[cv] This logic was mirrored in Arkin v. Borchard Lines, where the High Court again found an
award against a funder proper because its presence was the sole reason for the existence of the proceedings.[cvi] In
that case, the High Court limited the order to the extent of funding provided as a funder would be unlikely to fund a
portion of a potential claim if it could lead to liability for a totality of the costs.[cvii] The focus of U.K. courts on the role
of the funder also led the Privy Council to hold that where a funder promotes and finances litigation proceedings in
the name of an insolvent company, solely for the funder’s own monetary benefit, a court has discretion to order
adverse costs against a third party.[cviii]
While the holdings from these cases could be extrapolated to arbitration funding, the major difference between
litigation and arbitration is the consensual nature of the proceedings.[cix] Furthermore, a plain reading of arbitral laws
and rules appears to extend a tribunal’s authority to allocate costs only to the parties to a proceeding.[cx]
Considering the limited role a funder usually plays in arbitration, the Subcommittee has argued that, “[w]hile funders
may be involved in the proceedings, this cannot readily be interpreted as consent to arbitrate.”[cxi] The contractual
nature of arbitration, and the fact that the funder tends to be separate from the party it funds, make it difficult to
extend the provisions of the initial arbitration agreement to third party funders themselves.[cxii]
Courts and judges enjoy far greater power and latitude to assess and enforce cost allocation orders against third
party funders than do arbitrators and tribunals.[cxiii] The jurisdictional bar to tribunals ordering costs exposes parties
opposing a third party funder to the risk of being unable to recover costs from either an impecunious losing party or
that party’s funder.[cxiv] However, there are specific circumstances that may lead to arbitral costs awards being
deemed proper, including where the funder voluntarily submits to the tribunal’s authority or exerts a significant
degree of control over a claim.[cxv] Voluntary submission would solve the issue of assessing costs against a nonhttps://moritzlaw.osu.edu/mayhew-hite-report/2018/04/18/policing-the-wild-west-providing-predictability-for-addressing-third-party-funding-in-internationalarbitration/
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party,[cxvi] though it is difficult to ascertain why a funder would expose itself to liability in exchange without
incentive.[cxvii] On the other hand, a funder who fully controls an action may present a riper target for a costs
award.[cxviii]
While the view of the international majority is that arbitral, and court, decisions only affect parties to the proceedings,
many legal systems have developed exceptions to the “same parties” requirement.[cxix] This exception is that “the
effect of judgments extends to the parties’ successors, assignees, administrators, trustees, other third parties that
are in privity, have identical interests with the party to the original proceedings.”[cxx] By the nature of its funding
agreement, a funder is in privity with a funded party and shares an identical interest: success in pursuing or
defending the claim. Thus, if an outside funder supplants the funded party’s judgement in the proceedings, making
decisions regarding the representation, it is a real party in interest and an award may be proper.[cxxi] However,
adverse costs orders assessed directly against third party funders in an arbitration context remain the subject of
theoretical conjecture, and not legal reality.[cxxii] Theoretically, tribunals will lack the jurisdiction to hold funders
directly accountable.[cxxiii]
In summation, the Subcommittee recommends that tribunals abide by the following loose framework when analyzing
allocation of costs issues raised in a funded arbitration action. If a funded party has a contractual obligation to a
funder to compensate the costs advanced, it has incurred costs and is eligible to recover.[cxxiv] In order to protect
the benefits the third party funding industry provides, including access to justice, tribunals should refrain from
withholding a costs award on the basis that a party has secured outside funding.[cxxv] To ensure that potential
liability in the event of a loss does not prevent the pursuit or defense of a valid claim, tribunals should not allow for
the recovery of the funder’s return or other ancillary costs.[cxxvi] Finally, tribunals should recognize they will
generally lack the jurisdictional clout to order costs directly against a third party funder,[cxxvii] absent the funder
being a voluntary party to the arbitration or effectively supplanting the funded party’s control of the action.[cxxviii]
Widespread adoption of the Subcommittee’s guidelines safeguards parties’ presumption that they will be treated
equally in the eyes of a tribunal, regardless of whether they have secured outside funding. This equal treatment is
crucial to preserving the control and predictability of international arbitration and restores a measure of certainty for
corporations engaged in cross-border commerce. Once a tribunal reaches a determination on the foregoing issues
and the threshold question of whether to allocate costs, it may then proceed to its consideration of security for
costs.[cxxix]

B. Security for Costs: How the Existence and Substance of Third Party
Funding Agreements Affects Parties’ Ability to Recover Costs
In arbitration, security for costs refers to the responding party’s attempt to force liability for costs it incurs in defending
itself against the complaining party by having all or a portion of those costs provided by the claimant at the outset of
the action.[cxxx] Usually tribunals may only order security for costs in exceptional circumstances,[cxxxi] such as
where the claimant is insolvent and unable to pay the other respondent’s costs,[cxxxii] or where the claimant has
demonstrated bad faith in shirking costs awards issued by an arbitral tribunal.[cxxxiii] A tribunal faced with a security
for costs request must tread a careful line, balancing the claimant’s interest in access to justice and the respondent’s
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right to recover its costs in the event it succeeds in defending the claim.[cxxxiv] There are no set rules or regulations
on how tribunals should weigh such concerns.[cxxxv] Thus, if costs are to be allocated based on outcome, adoption
of a standard regulatory structure around security for costs will provide surety and predictability to parties engaged in
arbitration where third party funding is present.
There are three primary situations where a tribunal may have the power to order security for costs.[cxxxvi] In the first
instance, security for costs may be ordered where the parties expressly confer the power to the tribunal, or agree to
arbitrate under a legal regime that provides the arbitrator with that power, such as in the United Kingdom or Hong
Kong.[cxxxvii] Where the applicable law or rules only contain a general provision for interim measures, at least one
tribunal has found that security for costs should be included in that purview.[cxxxviii] The logic of such a general
contention has been questioned, but the Subcommittee concedes that even where there is no general interim
measures provision in the applicable law and rules, a tribunal’s authority in issuing security for costs orders “is
anchored in its inherent power to preserve the integrity of the proceedings.”[cxxxix] Thus, this Article proceeds on the
assumption that arbitrators and tribunals generally have the power to order security for costs.[cxl] Additionally, due to
the rarity and exceptionality of the remedy,[cxli] arbitrators enjoy broad discretion in their reasoning and rationale for
granting or denying such orders and have wide latitude to determine for themselves how third party funding should
effect their analysis.[cxlii]
A respondent seeking security for costs in a funded action harbors concern that it will be unable to recover its costs
from an impecunious claimant who has sought outside funding.[cxliii] Granting security requires a tribunal to examine
the financial situation of the claimant to determine that it lacks the resources to reimburse the respondent for its
costs.[cxliv] That third party funding has been secured may be relevant to that analysis, but should not be the
dispositive factor in awarding a security for costs.[cxlv] Similarly, the substance of third party funding agreements
should be considered by a tribunal when ascertaining the propriety of awarding security, but should not be the
determining factor rationalizing that propriety.[cxlvi] The substance of these agreements becomes particularly
important.[cxlvii] Finally, if the respondent succeeds on a security for costs order, but fails in defense of the claim, it
may be considered liable to the funder for the costs incurred in posting security.[cxlviii]

1. The Existence of a Funding Agreement May Be Relevant to Determining
Whether a Claimant is Impecunious but Should Not Be Considered Dispositive of
an Inability to Pay an Adverse Costs Award
A tribunal begins an analysis of a security for costs order by ascertaining the financial situation of the party against
which an order is sought.[cxlix] To order security for costs, a tribunal must find that the claimant’s current financial
situation prevents it from being able to cover the respondent’s costs should the respondent succeed in defending the
claim.[cl] Where third party funding has been secured, a tribunal should consider an agreement between the funder
and the funded, along with general financial disclosures, to develop an understanding of a claimant’s solvency or
insolvency.[cli] However, “the mere presence of a third party funder is not, in itself, sufficient reason to grant security
for costs.”[clii]
Considering the widespread employment of third party funding,[cliii] allowing arbitrators to consider a third party
funding agreement ensures that the tribunal has the ability to review all circumstances pertaining to a claimant’s
financial situation. Limiting that consideration to a factor rather than a dispositive element, protects insolvent
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claimants, guaranteeing they are not barred from pursuing a claim due to an inability to post security.[cliv] This
limitation also protects solvent claimants, particularly corporations, who may employ outside funding.[clv]
Solvent corporations that are regularly subject to arbitration may choose to employ a third party funder in an effort to
control and predict the costs of the dispute.[clvi] Therefore, it would be improper for a tribunal to justify granting
security for costs because a party has secured outside funding, as the respondent’s hope in obtaining security is to
ensure it will be able to recover the costs it incurs in its defense.[clvii] A solvent corporation would presumably retain
the necessary resources to compensate the respondent, if it succeeds in defending the claim.
While insolvency may indicate a lack of capability to pay the final costs of a respondent, and a resort to outside
funding may indicate that insolvency, a finding that a claimant is insolvent does not automatically grant a respondent
the protection of security for costs.[clviii] If a claimant’s impecuniousness was the dispositive test for granting
security, a wealthy party who contracted with a relatively impoverished party could breach that contract with
impunity, knowing the specter of paying security for costs would prevent the poorer party from pursuing any
dispute.[clix]
Fortunately, this is not the case, security for costs are only appropriate in exceptional circumstances.[clx] Therefore,
if a tribunal finds that a claimant is insolvent and that security for costs may be appropriate, it should turn to the
substance of the funding agreement to determine what effect granting security would have on a claimant’s ability to
pursue its claim or a respondent’s right to recovery.[clxi]

2. The Terms of a Third Party Funding Agreement Should be Considered in
Determining Whether Exceptional Circumstances Exist Justifying a Security for
Costs Order
The grant or denial of a security for costs order has a significant impact on a claimant’s ability to pursue its claim and
a respondent’s right to reimbursement of its costs.[clxii] In this discussion, it is crucial to note the distinctions
between commercial arbitration and investment arbitration, as each pose separate tests for granting security for
costs.[clxiii]
The most widely employed test for awarding security for costs in a commercial arbitration action is “whether the
financial situation of the claimant has materially and unforeseeably changed since the conclusion of the arbitration
agreement.”[clxiv] The key considerations in this analysis are clearly the materiality and unforeseeable nature of any
change in the claimant’s financial standing. Regarding foreseeability, a respondent which had actual or constructive
knowledge that the funded claimant was likely unable to pay its costs when agreeing to arbitration should not be able
to secure an order for security for costs.[clxv] The parties agreed to resolve their disputes through arbitration and a
respondent assumes the risk of being unable to recover its costs if it had knowledge that the claimant would not be
able to satisfy an adverse costs order.[clxvi] Furthermore, that a business partner’s pecuniary situation may change
over time is inherent in commercial dealings as a normal and foreseeable risk,[clxvii] not a material and
unforeseeable change.
This raises the question of whether the presence of a third party funding agreement between a funder and a claimant
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can be considered a material and unforeseeable change in the claimant’s financial status. If a tribunal were to find in
the affirmative, solely because a party had secured funding, security could be ordered against any funded claimant.
While this creates an access to justice issue for claimants who cannot fund their own actions, some bodies have
used the terms of a funding agreement to find evidence of unexpected and substantial change justifying security or
costs.
In X v. Y and Z, an ICC tribunal held that a litigation funding agreement could constitute a material and
unforeseeable change, depending on the terms of the agreement.[clxviii] In finding such a change and ordering
security for costs, the tribunal found that the claimant was impecunious (unable to pay adverse costs), that the
funding agreement did not require the funder to cover adverse costs, and that the termination clause of the
agreement allowed the funder to abandon the relationship at any time.[clxix] The broad termination rights and limited
liability, in particular, posed a significant risk to the respondent of being unable to recover its costs and therefore,
security was proper.[clxx] The tribunal’s focus on the circumstances surrounding the funding agreement, rather than
impecuniousness of the claimant and the existence of the agreement itself, informs similar analyses by other
tribunals: to sustain security for costs orders, exceptional circumstances must be present.[clxxi]
The ICC decision, and its prevailing stance that more is required to grant security for costs than a cash-strapped
claimant seeking outside funding, focuses a commercial arbitration tribunal’s analysis on a funder’s actions or
contractual ability to act. Where a funding agreement stipulates that a funder is not liable for adverse costs, or where
the funder has broad discretion to abandon its investment, security for costs may be proper to protect the
respondent. Some believe that third party funders will pay a security for costs order, regardless of what the funding
agreement says, to protect the capital already invested in a claim.[clxxii] However, commercial tribunals should still
look to the terms of agreements for evidence regarding how an order for security will affect the claim and balance the
harms each party is exposed to.
The terms of a funding agreement govern the funder and funded party’s behavior in a commercial action and that
behavior, or ability to act, may constitute a material and unforeseeable change, or exceptional circumstances for
granting security. Similarly, investment tribunals look to the behavior of a claimant to find the exceptional
circumstances necessary to sustain an order for security for costs.[clxxiii] These circumstances typically include
abusive conduct or demonstrated bad faith on the part of a claimant.[clxxiv] Absent these circumstances, investment
arbitration tribunals rarely grant security for costs applications and an ICSID tribunal granted security for costs for the
first time in 2014.[clxxv]
That case, RSM Production Corp. v. St. Lucia, involved a funded claimant with a proven history of not complying with
“cost orders and awards due to its inability or unwillingness,” to pay assessments against it.[clxxvi] The tribunal
considered these actions to be made in bad faith and “compelling grounds for granting the Respondent’s [security for
costs] request.”[clxxvii]
While not part of the order, an assenting opinion of one of the arbitrators, Gavan Griffith,[clxxviii] is particularly
important to the consideration of third party funding in investment arbitration. Griffith argued that “once it appears that
there is third party funding…the onus is cast on the claimant to disclose all relevant factors and to make a case why
security for costs orders should not be made…”[clxxix] Because it was written in support of an order granting security
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for costs, Griffith’s statement is dangerous as it argues that the presence of third party funding alone is enough to
support a rebuttable presumption that a tribunal will grant an order for security for costs. However, there was no
evidence in the actual order suggesting that the other arbitrators agreed with Griffith’s focus on the presence of
outside funding.[clxxx] In opposing Griffith’s contention, the Subcommittee forcefully argues that “mere recourse to
third party funding by a claimant that has become impecunious cannot readily be characterized as carrying an
element of abuse, and cannot if itself be taken as a reason for tribunals to award security for costs.”[clxxxi]
Just as tribunals should not consider the presence of third party funding as sole proof of a claimant’s
impecuniousness, they should not consider that presence as stand-alone proof of abuse or bad faith. Contrary to
Griffith’s reasoning, creating a rebuttable presumption that security for costs is proper wherever outside funding has
been secured is not justified.[clxxxii] Subsequent decisions have reaffirmed the maxim that security for costs are only
proper in exceptional circumstances.[clxxxiii]
In EuroGas, Inc. v. Slovak Republic, an ICSID tribunal refused to grant security for costs and directly distinguished
its case from RSM Production Corp., by highlighting that the RSM claimant had a demonstrated track record of noncompliance with costs orders.[clxxxiv] Unlike the arbitrators in RSM, the ICSID tribunal in EuroGas, found no
evidence of bad faith behavior on behalf of their claimant.[clxxxv] Therefore, absent such exceptional circumstances,
security for costs were improper.[clxxxvi]
As it pertains to the questions of whether a funded party has incurred costs and whether the terms of a funding
arrangement require security to be posted, third party funding is but one factor that tribunals may consider.[clxxxvii] If
a tribunal finds that a funded party has incurred costs, and that exceptional circumstances[clxxxviii] are present,
constituting a material and unforeseeable change in the claimant’s financial situation, or a display of bad faith, it may
order security for costs against a funded claimant.[clxxxix]

3. Where Security for Costs Is Granted Against a Funded Party, But the
Respondent Fails in Defending the Claim, the Respondent Is Liable to the
Funded Party for the Costs of Posting Security
If a tribunal finds the exceptional circumstances necessary to grant a request for security for costs,[cxc] but the
respondent fails in defending against the claim, it will be liable to the funded party for the cost associated with
complying with the security for costs order.[cxci] The Subcommittee recommends that a tribunal should consider
indicating to a respondent at the outset of arbitration that it may face liability for those costs should its defense
fail.[cxcii] While the security for costs remedy entails a complex procedural process,[cxciii] a respondent’s potential
liability for costs associated with posting security has relatively simple reasoning.
As discussed in relation to the allocation of costs issue, tribunals enjoy broad discretion in awarding recovery of
costs to prevailing parties.[cxciv] The presence of third party funding, or the fact that another party has paid the
claimant’s costs, does not usually negate a claimant’s obligation to reimburse a funder for expenses should its claim
prevail.[cxcv] Therefore, a tribunal should consider a funder’s covering of costs in posting security analogous to any
other expenses the funder advances on behalf of the funded party. Furthermore, the costs of posting security are
directly related to a claimant’s participation in the arbitration. Those costs are not comparable to the funder’s return,
or other ancillary costs and should therefore be deemed recoverable for a prevailing, funded party.[cxcvi] So long as
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a claimant has a contractual obligation to reimburse the funder for costs advanced, a tribunal should consider the
costs associated with posting security to be recoverable.[cxcvii]
Given the prevalence of third party funding in all arbitration actions,[cxcviii] there should be nothing exceptional about
a claimant’s decision to seek financial assistance. Whether the dispute arises in commercial or investment
arbitration, the decisions of the tribunals and recommendations of the Subcommittee make it clear that security
should be granted only in rare instances.[cxcix] Those rare instances exist where exceptional circumstances are
present.[cc] Such circumstances include the grant of broad termination rights to a funder or limited liability for
adverse costs, which may constitute an unforeseeable and material change in a claimant’s financial situation.[cci]
Additionally, where a claimant or funder has acted in bad faith, flaunting the authority of a tribunal, exceptional
circumstances likely exist.[ccii] Conversely, where a respondent employs security for costs for adversarial, strategic
purposes, rather than valid concerns regarding a claimant’s ability to pay, the granting of a security order is
improper.[cciii] If such a request is deemed appropriate, and granted, respondents are likely to be liable to a funded
party for the costs it incurs in posting security based on the widely accepted principles of cost allocation.[cciv]
Due to the difficulty and complexity of determining where exceptional circumstances exist, what constitutes
unforeseeable and material change, proving bad faith on behalf of a claimant, and ascertaining a respondent’s true
purpose in requesting security for costs, the positions advanced by the Subcommittee will assist tribunals,
practitioners, and parties in projecting a measure of certainty into third party funded proceedings where security for
costs are requested.

IV. Conclusion: Establishing The Rule of Law in the Wild West
Tribunals grappling with the issues of cost allocation and security for costs in international arbitration actions
involving third party funding should strive to provide certainty to the parties whose disputes they are tasked with
resolving. While it is incumbent upon each tribunal to decide how best to police the “Wild West”[ccv] and regulate
third party funding’s impact on costs issues in each respective proceeding, the Subcommittee’s Draft Report
presents a loose framework that will re-introduce a measure of predictability into the international arbitral process.
The Subcommittee provides nine simple recommendations that tribunals may consider when faced with funded
parties.[ccvi] First, funded parties should be considered to have incurred costs which will be recoverable by the
nature of their obligation to reimburse a funder.[ccvii] The fact that a party has sought funding should not be weighed
against that party, preventing it from recovery.[ccviii] Prevailing, funded parties should not be able to recover funder’s
returns and ancillary costs.[ccix] Tribunals should generally refrain from assessing adverse costs directly against
outside funders unless they exert full control over an action.[ccx] A funding agreement may be considered illustrative
of a party’s financial health, but should not be the justification for granting security for costs.[ccxi] The procurement of
external funding should not generally be evidence of an unforeseeable and material change in a claimant’s financial
situation in a commercial arbitration action.[ccxii] Similarly, the presence of funding should not be considered an
extreme circumstance warranting security for costs in investment arbitration.[ccxiii] However, the terms of an
agreement, such as a funder’s termination rights and limited liability for adverse costs, may signal that security is
justified.[ccxiv] Finally, a respondent may be liable to a funded claimant for the costs it incurs in posting security if the
defense of the claim fails.[ccxv]
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These elementary guidelines do nothing to jeopardize the flexibility and informality that incentivize parties to
participate in arbitration.[ccxvi] Rather, the recommendations of the Subcommittee constitute a limited and digestible
framework that can help corporations reassert control over their claims. Adoption of these guidelines will enhance
the efficiency and fairness of international commercial arbitration and help bring a semblance of the rule of law to the
lawless frontier of third party funding.
*Disclaimer: This article has been reviewed by the Mayhew-Hite Editor. Articles published in the Mayhew-Hite Report do not
undergo the same rigorous accuracy check or editing process as articles published in the print edition of the Ohio State
Journal on Dispute Resolution.
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Mayhew-Hite Report        ABA Selects Divided
Community Project for “Lawyer as Problem Solver”
Award
On Thursday April 5, 2018, the American Bar Association Section of Dispute Resolution awarded the Divided
Community Project – housed at The Ohio State University Moritz College of Law – the 2018 John W. Cooley
Institutional Lawyer as Problem Solver Award. The ABA’s press release is available. Ohio State University reported
on the award. The Moritz College of Law reported on the award.
DCP convener and executive committee member, Joseph B. (Josh) Stulberg, the Michael E. Moritz Chair in
Alternative Dispute Resolution at The Ohio State University Moritz College of Law, delivered the following remarks to
members of the Dispute Resolution Section:
On behalf of the leadership group of the Divided Community Project and our multiple program pilot project
partners, we want to express our deep gratitude and appreciation to the ABA’s Section of Dispute Resolution for
honoring us as the recipient of the 2018 John W. Cooley institutional Lawyer as Problem-Solver Award.
What shapes the Divided Community Project?
It is apparent to each of us living in the United States that multiple members of our respective communities are
bringing their concerns to the fore. Their advocacy has produced some change; some has triggered backlash.
Discomfort with division has driven some into their own echo chambers regarding news and politics.

These civic challenges have always been a feature of our national life. We cannot wish them away. As Dr.
Martin Luther King, Jr. so poignantly and optimistically observed many years ago: “the arc of the moral universe
is long, but it bends towards justice.” So the challenge we face – in each generation – is how well we deal with
such matters.
This project was born in the hope that in what sometimes seems increasingly to be intractable conflict, we see
opportunities for communities to benefit from the lessons that our field has developed regarding collaborative
dispute resolution: expertise in designing processes, framing issues, promoting listening, supporting spirited but
constructive negotiations, to mention a few examples. Attorneys can sometimes bring the right people to the
table. We hope that you will let us know if you are going to offer your dispute resolution and lawyerly expertise
to your own communities, as we would be glad to share with you our experiences and the materials we have
developed and, more importantly, thereafter learn from you about the success or challenges of your initiatives.
There are three groups of persons that we particularly want to recognize and thank. First, our financial
supporters: the JAMS Foundation, which provided us with our leadership grant, and the Kettering, Littlefield and
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AAA/ICDR Foundations, plus multiple program units at The Ohio State University, who have provided us
significant support at critical junctures.
Second, the many community, civic, Bar association, law enforcement and political leaders throughout our
country who have shared with us their insights and wisdom regarding how each of us can help strengthen local
capacity to plan for or provide direct assistance to fellow citizens involved in incidents that divide us.
And finally, it goes without saying – but we very much want to say it –our colleagues at the Moritz College of
Law, and most especially our Dean, Alan Michaels. And to our students who inspire us each day.
For more than 20 years, our Moritz colleagues have encouraged, supported and challenged us to do this work
at the highest possible standards of excellence. Each, in their distinctive way, has enriched our efforts. We
collectively share and are energized by the observation that law-trained individuals steeped in traditions for
advancing due process, insuring fair treatment, and securing equal dignity for all residents have a distinctive
opportunity to put those insights to constructive use in multiple ways in our various communities. And, even
more so, that persons privileged to be so trained – like each of us in this room – have, in the inspiring words of
that extraordinary document that shapes our shared traditions, a special and continuing responsibility to help
assist “We the People [to] form a more perfect union, establish justice, insure domestic tranquility…and secure
the blessings of liberty to ourselves and our posterity.”
Thank you, again, for this wonderful honor.
For more information about the Spring Conference and the awards events, go to americanbar.org/spring2018.
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