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Welcome
The Ohio State Journal on Dispute Resolution, in collaboration with the Moritz College of Law's Program on Dispute Resolution,
is pleased to bring you Volume 13, Issue 1, of the Mayhew-Hite Report on Dispute Resolution and the Courts.

Finding an Accommodation for Crimea

Professor John B. Quigley*

The desire of many ethnic minorities to have their own states is an issue that
baffles the international system. The issue typically arises in situations in which the
ethnic group predominates in a particular region of a country. Such minorities often
appeal to international concepts, in particular self-determination of peoples, to
bolster their claim to be on their own. But a secession movement is usually viewed
negatively by the state from which secession is sought. There is no mechanism
available to be used by states or by secessionist movements to resolve a dispute
between them over whether secession will be permitted.

Last spring, the Crimean peninsula was a flashpoint for secession. The government
of the state of which it was a part, Ukraine, opposed secession for Crimea, and
before the episode was over, shots were fired, and casualties were suffered. The
Crimea situation will be addressed in a moment, but it is far from the only situation
of that kind just now.

The referendum that was held in the Catalonia region of Spain in November
highlights the difficulty of finding an appropriate w ... 
[Read More]
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Welcome to the newly updated 2014-
2015 Mayhew-Hite Report. My name is
Delaney Marsco, and I am a third-year
J.D. candidate at the Moritz College of
Law. I will serve as the Mayhew-Hite
Report editor for Volume 13.

The lead article featured in this issue,
“Finding an Accommodation for
Crimea,” was provided by Mortiz
College of Law’s Professor John B.
Quigley, President’s Club Professor
Emeritus of Law. Even though self-
determination of ethnic minorities has
become a platform for certain groups’
recent secessionist movements, there
is no clear available mechanism in th ...
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Introduction

How we choose law to govern transactions depends on what we decide constitutes
“law” in the first place. How do we define the “law”? Perhaps the law itself tells us
what is law. If a set of sovereign rules can govern a dispute and solve it, those
rules are considered law. However, just because the state draws the lines of
legality does not mean these lines are epistemologically justifie ... 
[Read More]

CASE SUMMARY

CEATS, Inc. v. Cont’l Airlines, Inc.//2014 WL 2848630 (June 24, 2014).

By Elizabeth Sams*

CEATS, Inc. v. Cont’l Airlines, Inc.//2014 WL 2848630 (June 24, 2014).

Mediation is a fundamental part of alternative dispute resolution that is relied on by
opposing parties and courts alike. A critical component of mediation is that the
mediator is impartial between the parties to foster public trust of mediation.
Whenever a mediator has a connection to one of the involved parties, it raises the
question of neutrality. While the importance of mediators and mediation continues
to rise, there are more issues about when a mediator should have to disclose a
prior relationship, and the penalties if they fail to do so. This case raises the issue
of whether mediator are bound by disclosure requirements similar to the recusal
requirements of judges, and if so, what standard should be use to determine if
relief is warranted.

CEATS, Inc. (the plaintiffs) sued Continental (defendants) in 2010 in the United
States District Court for the Eastern District of Texas alleging four counts of patent
infringement. The court ordered both parties to participate in mediation and
appointed Faulkner as mediator. The parties did not ... 
[Read More]

HEADLINE NEWS

Another Big Year for the Lawrence Negotiation Competition
With more than 10% of the student body participating, 2014 was another huge
year for the James K.L. Lawrence Negotiation Competition. This year's competition
took place from October 6-10, and 72 students showed off their skills in an effort
to be crowned the top Moritz negotiators. [Read More]

Community Relations Service Director Grande H. Lum Promotes
Peacemaking in America
The Department of Justice Community Relations Service (CRS) Director Grande H.
Lum spoke to a packed Saxbe Auditorium on Tuesday, September 30, 2014 about
the role CRS has played in conflict resolution and conciliation in the United States
since CRS' inception 50 years ago as part of the Civil Rights Act. [Read More]

Ruth Colker Appointed Expert in LSAC Consent Decree
Professor Ruth Colker was appointed to serve as a disability expert on the consent
decree between the U.S. Department of Justice and the Law School Admissions
Council. She is tasked with helping them develop "best practices" for administering
the Law School Admission Test (LSAT). [Read More]

Alternative Dispute Resolution, the
Moritz ADR program was established in
recognition of the need for future
lawyers to be trained in an array of
dispute resolution methods beyond
litigation, including negotiation,
mediation, and arbitration. [Program
Home]

Ohio State Journal on Dispute
Resolution
The Ohio State Journal on Dispute
Resolution ("JDR") is a student-
initiated, student-run publication and is
the official law journal of the American
Bar Association's Section on Dispute
Resolution. [JDR Home]

The Caucus
The Caucus is a monthly e-newsletter
that highlights the scholarship and
accomplishments of the Moritz Program
on Dispute Resolution faculty and
students. [The Caucus Home]

Indisputably
Indisputably is a blog operated by law
professors from around the United
States concentrating on issues
involving dispute resolution.
[Indisputably Home]

Bridge Initiative @ Mershon and
Moritz
The Bridge Initiative, which combines
resources from Moritz College of Law
and the Mershon Center for
International Securities Studies, is an
indispensable resource for those doing
research in issues involving dispute
resolution. [Bridge Initiative Home]

CONTACT US

Ohio State Journal on Dispute
Resolution
The Ohio State University
Moritz College of Law
55 West 12th Avenue
Columbus, Ohio 43210-1391
(614) 292-7170
osu-jdr@osu.edu
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Alumni Chris Gordon Wins Dispute Resolution Writing Honors
Class of '14 alum Christopher Paul Gordon won third place for his paper, "Problem-
Solving or Problematic? The Role of the Managerial Judge in Settlement" [Read
More]

Moritz Hosts Transformative Mediation Workshop for ABA Mediation Week
Mediator Tom Wahlrab led a fascinating workshop on the core principles of
transformative mediation and its application to civic discourse. During his
lunchtime presentation on October 13, 2014, he interwove group exercises and
one-on-one questioning with an overview of transformative mediation theory,
principles, and practices based on The Promise of Mediation, by Robert A. Baruch
Bush and Joseph P. Folger (1994). [Read More]

PDR on the Road: Summer and Fall Presentations and Happenings
For those who miss the friendly faces of PDR faculty, Sarah Cole, Nancy Rogers,
and Josh Stulberg were all featured in a new series of ADR teaching videos created
by the ABA Section on Dispute Resolution and the Suffolk University Law School.
[Read More]
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Finding an Accommodation for Crimea
Professor John B. Quigley*

The desire of many ethnic minorities to have their own states is an issue that baffles the international system. The issue
typically arises in situations in which the ethnic group predominates in a particular region of a country. Such minorities often
appeal to international concepts, in particular self-determination of peoples, to bolster their claim to be on their own. But a
secession movement is usually viewed negatively by the state from which secession is sought. There is no mechanism available
to be used by states or by secessionist movements to resolve a dispute between them over whether secession will be permitted.

Last spring, the Crimean peninsula was a flashpoint for secession. The government of the state of which it was a part, Ukraine,
opposed secession for Crimea, and before the episode was over, shots were fired, and casualties were suffered. The Crimea
situation will be addressed in a moment, but it is far from the only situation of that kind just now.

The referendum that was held in the Catalonia region of Spain in November highlights the difficulty of finding an appropriate
way for decisions to be made about the status of territories populated by an ethnic minority. The referendum passed easily to
secede from Spain, but the Government of Spain maintains that a vote throughout Spain is required. Catalan separatists say
that the outcome of a vote in Catalonia only should be honored by Spain.

Scotland was a different matter, where a vote on secession was conducted in September. There the vote was held in Scotland
only, and the British Government did not object, even saying it would respect the outcome. But when a central government, like
that of Spain , takes the approach of requiring voting territory-wide, the legal picture grows murky. If there is no consent from
the government of the state, does that make a referendum vote invalid, even if the vote is in favor of secession? And who
decides if a vote was truly in favor of secession? Is there anyone to oversee the election process? And, just to make matters
even more ambiguous, what if a referendum vote passes, but the state sends in troops to keep the entity? And if that happens,
may the entity appeal to some neighboring state to come in and set them free?

The law on all this is less than crystal clear. International law is the domain of states. States are inclined to preserve
themselves. So one finds insistence on territorial integrity set against separatism. On the other hand, one also finds in

international law the pesky doctrine of self-determination.i A people should have the right to determine their own political
status. This was one of Woodrow Wilson’s fourteen points that he put forward as the reasons for US involvement in World War I.

But does self-determination mean that any group inhabiting territory in a state can leave? Do the people of Hong Kong, who
have been occupying the streets of that city of late in support of self-rule, have a right to be separate from China or to have
some kind of special status within China? They are not different in an ethnic sense from the population of China.

The law is unclear

Mechanisms for resolving these issues are not plentiful in the international community. The International Court of Justice was
asked by the UN General Assembly whether a declaration of independence from Serbia, issued by a separatist-minded grouping

Finding an Accommodation for Crimea | Mayhew-Hite Report

http://moritzlaw.osu.edu/epub/mayhew-hite/2014/11/finding-an-accommodation-for-crimea/

http://moritzlaw.osu.edu/epub/mayhew-hite
http://moritzlaw.osu.edu/students/groups/osjdr/mayhew-hite-report/#archives
http://moritzlaw.osu.edu/jdr/index.html
http://moritzlaw.osu.edu/epub/mayhew-hite/2014/06/clarifying-candor-why-the-model-rules-should-draw-bright-lines-for-attorneys-truth-telling-duties-in-arbitration-mediation-and-unassisted-negotiation/
http://moritzlaw.osu.edu/epub/mayhew-hite/2014/06/clarifying-candor-why-the-model-rules-should-draw-bright-lines-for-attorneys-truth-telling-duties-in-arbitration-mediation-and-unassisted-negotiation/
http://moritzlaw.osu.edu/epub/mayhew-hite/2014/11/finding-an-accommodation-for-crimea/


in Kosovo, violated international law. It said it did not. However, the Court was asked that question and that question only. The
Court was careful to point out that it “is not required by the question it has been asked to take a position on whether
international law conferred a positive entitlement on Kosovo unilaterally to declare its independence or, a fortiori, on whether

international law generally confers an entitlement on entities situated within a State unilaterally to break away from it.”ii

The Supreme Court of Canada was asked that second, more interesting question. Even though it was a domestic court, the
question was posed as a matter of international law, as to whether Quebec had a right of secession from Canada. The Supreme

Court of Canada said that it did not.iii

These two courts did not get close to the question of whether a population group that wants to break away can enlist an outside
state to use military force against an unwilling state. That was the situation in Crimea earlier this year. It was also the situation
when separatists in the British colonies in North America wanted to break free from England, and France under King Louis XVI
sent troops to help the separatists. Had we not had that help, and the help of the French Navy, we might be singing ‘God Save
the Queen’ instead of the ‘Star-Spangled Banner.’

Eastern Ukraine

The current situation in eastern Ukraine is causing considerable concern worldwide, with separatist elements seeking to break
away from Ukraine. The situation in Crimea remains not totally resolved, as the affiliation of Crimea with Russia, which came
about last spring, is not accepted, least of all by the Government of Ukraine.

In eastern Ukraine, the separatists would like the affiliation with Russia that Crimea achieved. Russia, however, is not willing to
take them. That leaves the separatists with a choice of trying to set up an independent state, or fashioning with Ukraine an
arrangement that will let them have some measure of separation.

Finding the best solution for a minority ethnic group varies with the circumstances. Russian President Vladimir Putin said that he
was willing to take in Crimea because of overwhelming support there for affiliation with Russia, whereas in eastern Ukraine he
finds the support for affiliation with Russia to be substantial, but not overwhelming. He turned down the request of separatist
leaders in eastern Ukraine to take their areas into Russia. The separatist leaders have said they are prepared for a resolution
that would leave their territory inside Ukraine.

The issue could arise in other territories that border with Russia. In Estonia, the easternmost county has a majority population
of Russians. Estonians make up only 20%. One can easily imagine a request from that county to join Russia.

Crimea

The question of the status of Crimea emerged as an issue drawing international attention in the early 1990s, when the Soviet
Union broke up. Crimea’s history goes far to prove the point that every ethnic minority situation has its peculiarities. Crimea
was a caliphate prior to Imperial Russia’s sweep southward in the eighteenth century, its population following Islam. A remnant
of that population remains, the Tatars of Crimea. But Russians moved into Crimea, eventually constituting the majority
population. In the nineteenth century, Russia utilized the geographic position of Crimea, a peninsula jutting out into the Black
Sea, to build a port at Sevastopol that came to be the main base of the tsar’s Navy. In Soviet times, Imperial Russia became
divided into what were called republics. Crimea was part of the Russian republic.

A serious development affecting Crimea occurred during World War II. With its naval base, Crimea was a great prize for the
German army. It was heavily defended by the Soviet (Red) Army. In 1942 Germany managed to drive the Soviet Army out of
Crimea, at the cost of 150,000 killed in the Soviet Army. The German occupation forces dealt harshly with the Russian
population. The Tatar population, never happy with Russia for having taken over its homeland, collaborated with the Germany
army. The Soviet Army re-took Crimea in 1944, massing an army of nearly half a million for the purpose. The Soviet
Government, angered at the Tatars, sent them into exile en masse to remote regions of the Soviet Union.

In 1953, Crimea was transferred administratively from the Russian republic to the Ukrainian republic. Geographic and economic
factors were the likely reasons. Crimea, which is geographically a peninsula, had no land connection to the Russian Republic,
but it did to the Ukrainian republic. The 1953 transfer did not evoke concerns on the part of Crimea’s majority Russian
population because all the republics were under a central government in Moscow. The Russians of Crimea were still oriented to
Moscow, in particular because a good segment of the Russian population of Crimea consisted of military and retired military
personnel, who were of course in the military organizations of the Soviet Union. With the breakup of the Soviet Union in 1991, a
treaty had to be negotiated between Ukraine and Russia to allow for the naval base to be used by the Russian Navy.

Another consequence of the breakup was that the Russian population of Crimea suddenly found itself subject only to a
government in Kiev. The fact that they constituted an ethnic minority within Ukraine became a matter of concern. It was in that
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context that the Conference on Security and Cooperation in Europe (CSCE) took an interest in Crimea. The CSCE, as the name
implies, was a conference held in 1975 in Helsinki, aimed at fostering East-West dialogue. The CSCE was formed as an inter-
government organization focusing on security issues in Europe, aiming its efforts at what it called preventive diplomacy, to
anticipate situations that might descend into military conflict. Ethnic situations were a major focus—in particular, the minority
ethnic populations that were created overnight by the breakup of the Soviet Union, involving ethnic Russians in the territories
on the periphery of Russia that had been part of the Soviet Union but were now independent states. Besides European states,
the CSCE counted Canada and the United States as member states, the rationale being that Canada and the United States were
to assist in finding ways to avoid military conflicts within Europe. By 1998, the CSCE’s work had become sufficiently regularized
that the name was changed to Organization for Security and Cooperation in Europe (OSCE). That is now the organization whose
personnel can be seen in media coverage of the situation in eastern Ukraine.

In 1992-93, the CSCE was concerned over Crimea, because its population was restive for being under the government of
Ukraine. The population wanted to join Russia, but Ukraine did not want to let it go. The fear on the part of the CSCE was that
Ukraine and Russia could go to war over Crimea.

Negotiating a solution

The CSCE did not have staff personnel to deal with such situations. It decided that the way to approach the Crimea issue was to
ask three of the member states each to appoint what would be called an “expert,” and this group of three would work as go-
betweens to try to bring Crimea and Ukraine together on a status that would be mutually acceptable. The three member states
were Germany, Italy, and the United States. Germany appointed an economist for the purpose, as economic issues were part of
the picture. From Italy and the United States, the CSCE sought lawyers with a constitutional law focus who had the linguistic
capability to conduct talks between Crimea and Ukraine in Russian. I was appointed by the United States, and Italy appointed a
lawyer whom I knew from our mutual work on the legal systems of Eastern Europe.

What unfortunately became clear to me as I familiarized myself with the positions of Crimea and Ukraine was that the two sides
were far apart. The Ukraine Government insisted on the territorial integrity of Ukraine. The Crimea Government insisted on self-
determination. The Government of Ukraine was willing to concede some measure of self-rule but was reluctant to give Crimea
too long a leash. Crimea had its own government, with an elected parliament. That parliament wanted to separate from Ukraine
completely. They saw no reason for Crimea to be part of Ukraine. That position was probably an accurate reflection of the
desires of the ethnically Russian majority population of Crimea, though not of two minority population groups in Crimea, one
being Ukrainian and the other Tatar.

The Ukrainians of Crimea wanted to stay with Ukraine. Tatars were being re-admitted into Crimea from their places of exile, and
the central government in Kiev was helping them resettle by building housing. The re-entry of the Tatars brought in a
population favorably disposed to the Ukraine Government. My two colleagues and I met with a representative assembly of the
Tatars, in order to assess how their needs and aspirations should figure in to an overall solution for Crimea. The difference in
perspective between the Russians on the one hand, and the Ukrainians and Tatars on the other, was a seriously complicating
circumstance.

One other part of the picture, a part that in a way facilitated a resolution, was that Russia was not being assertive as to Crimea.
Following upon the breakup of the Soviet Union, a Russian Government headed by Boris Eltsin was reluctant to cause problems
with Ukraine.

My approach was to work towards a status for Crimea that would provide maximum autonomy. That, I thought, would satisfy to
the extent feasible the desire of the Russian population. The continued affiliation with Ukraine would, I thought, ensure
protection of the Ukrainians and the Tatars.

I had thought that an arrangement that took final control out of the hands of the Ukraine Government might assure autonomy
that would be satisfactory to Crimea. So I drafted a document that would have been an agreement between Ukraine and
Crimea, not subject to the final control of Ukraine. This agreement, moreover, would have provided for a third-party dispute
settlement procedure. The third party would have been an official of the CSCE.

My draft agreement hit a brick wall. As “experts,” we were free to devise our own proposals. So our role went beyond facilitation
of contact between the two parties. I am not sure where to position this role within the usual categories of third-party
participation. The charge to the three of us in the documents of appointment was that we were to “facilitate dialogue.” But I
took it that we were free to make proposals of our own. The US ambassador in Kiev did invite me over when I first arrived
there, but he made no suggestions on the substance of the work.

So while we were independent in the sense of not being subject to policy preferences of the governments that appointed us, we
were working within the CSCE, which had its own hierarchy and its own policy approaches. When I floated my draft within the
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CSCE, I was told to bury it. The concern was that the Ukraine Government would react so negatively that the CSCE would lose
its confidence. The CSCE had no coercive powers and needed to find solutions that would be acceptable on a voluntary basis.

What I was proposing was comparable to a procedure that existed under the League of Nations, whereby certain states in
Eastern Europe with large minority communities concluded a treaty, not with the minority community but with the World War I
allies, committing to fair treatment for the minority community. These treaties provided for appeal by the minority community

to the Council of the League of Nations in case of breach.iv These treaties were, in a sense, imposed by the Allies, in a political
context in which the states in question were weak.

The three of us “experts” met individually over a period of some months with the
respective stakeholders in the Crimea capital of Simferopol, and the Ukrainian capital of Kiev. Our work culminated in a four-day
meeting in 1995 at a hotel in Locarno, Switzerland (neutral territory), where we tried to get the parties to refine their demands
in a fashion that might lead to an accommodation. I was asked by someone on the Ukrainian side whether I was an ethnic
Russian. There was obviously concern about bias, always an issue with third-party participation. My answer was that I was not
Russian (I am not), but I am not sure my answer was fully satisfying since I do not speak Ukrainian.

Autonomy for Crimea

Following the Locarno meeting, the Ukraine Government did accord Crimea a measure of autonomy, allowing it to adopt a

document titled Constitution of the Autonomous Republic of Crimea.v This Constitution was subject to control by Ukraine. The
situation remained calm until the political change that came last winter in Kiev. The president was forced out of office by
elements that included what one might call ultra-nationalists, who expressed hostility towards the Russian-speaking population
of Ukraine. At that time, the Parliament enacted a law to repeal a 2012 law that had opened the possibility of the Russian
language being deemed an official language in those areas of Ukraine where it was spoken. Under the 2012 law, a number of
regions had opted to add Russian as an official language. The 2014 repeal law drew international protest, leading the acting
president of Ukraine to decline to sign it, thus keeping it from taking effect. Even though the 2012 law thus remained in force,
the vote to repeal it showed an orientation of the parliament that bespoke lack of accommodation to the Russian-speaking
regions.

It was at that point that the Crimean Parliament declared independence from Ukraine and organized a referendum on whether
Crimea should join Russia. The holding of this referendum was deemed unlawful as a matter of Ukrainian law by the Ukrainian
Government, but it carried. The Crimea Parliament asked Russia to accept Crimea, which the Russian Parliament then did.
Russian troops played a role in removing Ukrainian troops. So the way in which the situation played out raised all the questions
about the right of a population group to secede and the role of neighboring states. The major powers, including the United
States, called the Russian action aggression. President Barack Obama and British Prime Minister David Cameron posted a
position statement in which they wrote that “Russia has ripped up the rule book with its illegal, self-declared annexation of

Crimea.”vi

Whatever one might conclude about this series of events, I could not help thinking whether the 2014 dénouement could have
been averted had the three of us in1994 devised a status more acceptable to the population of Crimea. Might it even have been
possible for Ukraine to agree to separation, as Britain did with Scotland? Crimea has a strategic importance because of its
location that works against acceptance by the relevant powers of the will of its population in setting its political status. In the
political circumstances of 1994, it was probably not feasible to get to greater autonomy than was reached. But had there been
an acceptance on Ukraine’s part of an obligation at the international level to respect Crimea’s autonomy, with a robust
mechanism at the international level for dealing with breaches, it is just possible that an autonomy regime for Crimea might
have enjoyed a longer life.

—

* Professor Quigley is the President’s Club Professor Emeritus of Law at the Ohio State University Moritz College of Law.
Professor Quigley is active in international human rights work. His numerous publications include books and articles on human
rights, the United Nations, war and peace, east European law, African law, and the Arab-Israeli conflict. In 1995 he was
recipient of The Ohio State University Distinguished Scholar Award.

I United Nations Charter, art. 1(2).

ii Accordance with International Law of the Unilateral Declaration of Independence in respect of Kosovo, Advisory Opinion, 2010
I.C.J. 403 (July 22, 2010).

iii Reference by the Governor in Council concerning Certain Questions relating to the
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Secession of Quebec from Canada, [1998] 2 Supreme Court Reporter (SCR) 217; 161 Dominion Law Reports (DLR) (4th) 385;
115 International Law Reports (ILR) 536.

iv See, e.g., Treaty between the Allied and Associated Powers and the Kingdom of the Serbs, Croats and Slovenes (Protection of
Minorities), September 10, 1919, British Treaty Series, no. 17 (1919), reprinted in 1 M.O. Hudson, International Legislation: A
Collection of the Texts of Multipartite International Instruments of General Interest 312 (1931).

v Constitution of the Autonomous Republic of Crimea, adopted at the second session of the Supreme Rada of the Autonomous
Republic of Crimea, October 21, 1998, approved by Law of Ukraine, December 23, 1998, No. 350-XIV, Bulletin of the Supreme
Rada of Ukraine, 1999, no. 5-6.

vi Strengthening the NATO alliance: article by David Cameron and Barack Obama, September 4, 2014, accessible at
www.uk.gov.
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How Conceptions of Justice Associated with the Nation-State
Obstruct Our View on Possibilities of Transnational Commercial Law

Thomas Schultz
Summary by Delaney Marsco

Forthcoming publication in King’s Law Journal (2014)

Introduction

How we choose law to govern transactions depends on what we decide constitutes “law” in the first place. How do we define the
“law”? Perhaps the law itself tells us what is law. If a set of sovereign rules can govern a dispute and solve it, those rules are
considered law. However, just because the state draws the lines of legality does not mean these lines are epistemologically
justified. If such distinctions are not justified, other methods for defining law come into play, like attempts to define the
contours and possibilities of law instead of what law is. Through this process, we can affix the label of “law” to many regimes
beyond the state and international systems, i.e. the norms of the mafia.

Affixing the term “law” to non-traditional legal systems has its problems. Giving the term law to a regime outside the traditional
legal system shows that such regimes have a level of autonomy; this is unacceptable for entities like the mafia. People who
create what people deem law have a great amount of power because it affects social norms. The empowerment of creating law
can work to the advantage of groups with little bargaining power, like employees who form workers’ unions. Indeed, indigenous
norms are sometimes ascribed as law in order to strengthen respect for cultural practices. Additionally, arbitration has been
elevated to its own stateless legal system, allowing it to operate without the interference of individual states’ legal systems.

While state law is the main legal system that sets norms, the corporate sector had been increasingly active in norm-setting.
Neglecting the possibilities of private law as a legitimate means to accomplish what public law does would lack appreciation of
the way the world works. Adhering to the idea that state law is the only way justice can be adequately served is mistaken, and
it often hinders our ability to discern what we should call law and what we should not.

Conceptions of justice associated with the nation-state: a historical sketch

The equation of law and state was largely the consequence of the Westphalian Treaties, which formalized the doctrines of
independence of nations and their legal orders and the duty of non-interference. The creation of these doctrines served to
minimize overlapping transnational layers of regulation, which was a cause of the Thirty Years War. Sovereign law, then, at its
outset served as a solution to a volatile political climate that led to a brutal war. As time progressed, sovereign law was justified
on different grounds: it turned on a belief of ethical order and justice. Sovereign law was seen as the only means by which
justice was achieved. To recognize wide-reaching extra-sovereign law would be a threat to justice: only states could produce
the kind of justice man has come to associate with state law.

Law also has been recognized historically based on ethical comfort. For example, few people would recognize Nazi norms and
beliefs as true law, because this would create ethical discomfort. For people who are “recipients” of law—the public—the label of

How Conceptions of Justice Associated with the Nation-State Obstruct Our View on Possibilities of Transnational Commercial Law | Mayhew-Hite Report

http://moritzlaw.osu.edu/epub/mayhew-hite/2014/11/how-conceptions-of-justice-associated-with-the-nation-state-obstruct-our-view-on-possibilities-of-transnational- 
commercial-law/

http://moritzlaw.osu.edu/epub/mayhew-hite
http://moritzlaw.osu.edu/students/groups/osjdr/mayhew-hite-report/#archives
http://moritzlaw.osu.edu/jdr/index.html
http://moritzlaw.osu.edu/epub/mayhew-hite/2014/11/how-conceptions-of-justice-associated-with-the-nation-state-obstruct-our-view-on-possibilities-of-transnational-commercial-law/
http://moritzlaw.osu.edu/epub/mayhew-hite/2014/11/how-conceptions-of-justice-associated-with-the-nation-state-obstruct-our-view-on-possibilities-of-transnational-commercial-law/
http://moritzlaw.osu.edu/epub/mayhew-hite/2014/11/how-conceptions-of-justice-associated-with-the-nation-state-obstruct-our-view-on-possibilities-of-transnational-commercial-law/


law carries the weight of morality and legitimacy; law sanctifies justice and fairness. The rhetorical ties between legality and
justice allows the state to monopolize the creation of law and puts constrains on what we can call “law.” Just because the state
performs the essential function of protecting the fundamental values of justice, this should not relegate to nothingness the idea
that non-state-made rules can perform the core function of law.

Resolving international consumer disputes

There is a dominant view that state law should govern international commercial disputes, even though extra-state arbitration is
common. However, even in arbitration, when it involves a consumer, it is systematically argued that state law should trump any
attempt to use other legal systems. Choice of law clauses are ignored in perhaps an attempt to protect consumers by favoring
the consumer’s country’s state law.

Additionally, there is the prominent belief that dispute resolution is a public function unless there are highly sophisticated
parties. This view is the result of two factors. First is the
preference for more normative density and more regulatory laws when parties are not sophisticated. The protection of
unsophisticated parties in this way can only be achieved by public law. The dominant view is that arbitrators are “not supposed
to” create norms. Whether this is a valid view or not, arbitrators may not be qualified to create norms that extend beyond the
dispute between the parties before them. Second, there is a widespread idealization of the public legal systems, especially
courts.

These views inform how we think cross border consumer arbitration should be administered. For example, we compare the level
of due process provided in arbitration to the level provided in the court system. Online consumer arbitration, for example, often
involves at least one unsophisticated consumer. Unlike traditional commercial arbitration, which may involve multimillion-dollar
companies, consumers are encouraged to not opt out of public justice provided by the state.

Ideologically correct, practically undoable

We should embrace transnationalism and statelessness in legality instead of steadfastly adhering to public law systems that are
potentially unworkable in certain circumstances. As small cross-border consumer disputes currently operate, online arbitration is
the only financially feasible means to reach a result. To begin the process, the arbitrator needs to choose which national law to
apply to the dispute, which requires the consideration of many factors. This is a time-consuming process, and is often not worth
the effort for minor disputes (like over a $200 camera). But this is the process prescribed by state law, even though it is
unworkable in practice.

In small countries with ineffective state law systems, private institutions replace the state in economic governances. The best
economic law is often produced through such private dispute resolution. When international consumer contracts are small, or
the public legal regime is ineffectual, parties should feel free to turn to private regimes for remedies.

Conceptions of justice, epistemologically obstructing

We have come to believe that we need national law to achieve fairness—the due process and accuracy that comes with national
law. However, this view obstructs our ability to recognize regimes that may fulfill the basic functions of law. The rule of law as
we traditionally conceive it is important as a political ideal, but it cannot trump other forms of communal self-expression.
National law is important insofar as it reflects the views of local communities and thus guides and protects communal moral
values. The need for value protection is not lessened in commercial transactions—consumers, who are weaker parties, deserve
protection, and the states are good at providing this protection.

However, this is not to say that state law is the only good law that can provide the benefits of law. Law that we consider law
serves one major function: it directs peoples’ activities to provide predictability about how they will act under that particular
regime. A regime that provides predictability and also gives weak parties protection is even better.

Gillian Hadfield has stated that the law has two main functions: an economic function and a democratic one. Often, private
regimes can deliver the economic function of law more efficiently than the state. When this is the case, the state should step
aside. Private regimes have also taken into account collective interests, serving the democratic function of law. Perhaps the idea
that private regimes should replace state regimes entirely in economic regulatory powers is too extreme, but the private
regimes should count as law to the same extent that public legal systems do when we consider which law should govern
international commercial transactions.

Replicating the rule of law outside of state law

What counts of law is determined by predictability, which can be achieved outside of state law by stateless law. The political
ideal of predictability will be met: if rules applicable to the resolution of a dispute are easily accessed by the parties and
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understood by the consumer; if the rules are given in the context of an adjudicative dispute resolution process that is consistent
over time; if decisions are clearly reasoned; and if decision-makers rely on precedent.

Private legal systems can offer legal solutions to societal problems, and loosening our perspective on the nation-state and
justice will help us establish normative, extra-state legal regimes that serve the predictability function of law.

Schultz, Thomas, How Conceptions of Justice Associated with the Nation-State Obstruct Our View on Possibilities of
Transnational Commercial Law (September 16, 2014). (2014) 25 King’s Law Journal, Forthcoming. Available at SSRN:
http://ssrn.com/abstract=2496795
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CEATS, Inc. v. Cont’l Airlines, Inc.//2014 WL 2848630 (June 24,
2014).

By Elizabeth Sams*

CEATS, Inc. v. Cont’l Airlines, Inc.//2014 WL 2848630 (June 24, 2014).

Mediation is a fundamental part of alternative dispute resolution that is relied on by opposing parties and courts alike. A critical
component of mediation is that the mediator is impartial between the parties to foster public trust of mediation. Whenever a
mediator has a connection to one of the involved parties, it raises the question of neutrality. While the importance of mediators
and mediation continues to rise, there are more issues about when a mediator should have to disclose a prior relationship, and
the penalties if they fail to do so. This case raises the issue of whether mediator are bound by disclosure requirements similar to
the recusal requirements of judges, and if so, what standard should be use to determine if relief is warranted.

CEATS, Inc. (the plaintiffs) sued Continental (defendants) in 2010 in the United States District Court for the Eastern District of
Texas alleging four counts of patent infringement. The court ordered both parties to participate in mediation and appointed
Faulkner as mediator. The parties did not reach settlement during mediation. Following the mediation, it was revealed both the
firm and Faulkner were engaged as co-defendants in litigation resulting from arbitration where Faulkner did not fully disclose his
relationship to the attorneys and was subsequently sued. See CEATS, Inc. v. Cont’l Airlines, 2014 WL 2858630 (June 24, 2014).
CEATS argued that it was entitled to relief because Faulkner should have disclosed the facts surrounding the other litigation.
The district court denied a Rule 60(b) motion. Plaintiffs appeal.

The appellate court agrees with the district court’s ruling that plaintiffs are not entitled to relief, but reverses on the grounds
that Faulkner breached his duty of disclosure. The appellate court found that mediators are bound by disclosure requirements
similar to the recusal requirements of judges. Id. at 10. Courts must have confidence in the impartiality of mediators because
parties have a more intimate relationship with the mediator than they do a judge. Id. Additionally, mediators are required to
disclose any facts or circumstances that even reasonably create a presumption of bias and could reasonably be seen as raising a
question about the mediator’s impartiality. Id. This is similar to judiciary requirements, where a judge shall recuse if impartiality
might reasonably be requested. Id. at 11. Therefore, the appellate court finds that mediator’s disclosure requirements should be
treated similarly to that of judges. Id.

The next issue is whether or not Faulkner should have disclosed the facts. The district court distinguishes these facts from
Liljeberg, finding that Faulkner had no fiduciary interest in the litigation, no statute compelling disqualification, and was not
acting as the final judge or fact-finder. Liljeberg v. Health Serv. Acquisition Corp., 286 U.S. 847, 852–56. The appellate court
rejects this distinction, finding that mediators are required to disclose not only financial interests, but all potential conflicts of
interest as well. Id. at 10. The court applies a totality of the circumstances test to find that Faulkner breached his duty as a
mediator to disclose all actual and potential conflicts of interest that are reasonably known to the mediator and could reasonably
be seen as raising a question about the mediator’s impartiality. Id. at 16.
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Because the appellate court found Faulkner breached his duty, the court turned to the applicable standard to determine whether
this presents an “extraordinary circumstance” where relief from judgment is warranted. The court cites a three-factor test from
Liljeberg: (1) the risk of injustice, (2) the risk of injustice in other cases, and (3) the risk of undermining public confidence.
Liljeberg, 486 U.S. at 863–864. The appellate court evaluates the three factors, finding that the factors do not justify relief. The
appellate court affirms the denial of judgment. CEATS, 2014 WL at 20.

This case demonstrates that the appellate court draws a fine distinction between judges and mediators. Given their similarities
in the judicial process, this court gives them identical standards under Rule 60(b). This case increases the relief available to
parties when mediators fail to disclose their prior relationships and imposes an additional burden to mediators. If other circuits
adopt this holding, mediators will need to be more cautious to disclose any prior relationships they have with either party to
avoid the risk of litigation. Courts may also find fewer mediators able to reduce the docket’s burden if the risk of getting sued
outweighs the benefits of mediation. Courts should strive to ensure that appointed mediators are impartial and able to reach a
fair decision while being mindful to balance the role mediation plays in the judicial process.

*Elizabeth Sams is a 2015 Juris Doctor Candidate at the Ohio State University Moritz College of Law and Chief Managing Editor
of the Journal on Dispute Resolution.
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Volume 13 Issue 1

Welcome to the newly updated 2014-2015 Mayhew-Hite Report. My name is Delaney Marsco, and I am a third-year J.D.
candidate at the Moritz College of Law. I will serve as the Mayhew-Hite Report editor for Volume 13.

The lead article featured in this issue, “Finding an Accommodation for Crimea,” was provided by Mortiz College of Law’s
Professor John B. Quigley, President’s Club Professor Emeritus of Law. Even though self-determination of ethnic minorities has
become a platform for certain groups’ recent secessionist movements, there is no clear available mechanism in the international
system for resolving secessionist disputes. Professor Quigley addresses this issue by focusing on the unrest in Crimea and
discussing the merits of facilitating a long-term solution in the region through negotiation.

Our article summary focuses on a forthcoming article by Thomas Schultz, a Reader in Commercial law at the Dickson Poon
School of Law at King’s College London. The article, entitled, posits that mistaken conceptions of justice associated strictly with
national law lead to less effective legal regimes governing certain transactions. Schultz demonstrates this theory through
international consumer protection, which requires adherence to provisions of national law rather than transnational non-state
law. The latter, argues Shultz, would equally achieve the ideals sought after by laws that govern international commercial
transactions—namely predictability.

Lastly, our case summary features CEATS, Inc. v. Continental Airlines, Inc., 755 F.3d 1356 (Fed. Cir. 2014). The case addresses
mediators’ neutrality requirements: the issue is whether a mediator’s failure to disclose a potential conflict affecting his
neutrality warrants a relief from judgment under Federal Rule of Civil Procedure 60(b).

Please take a look at our Headline News for ADR happenings around Moritz, follow us on Twitter @MayhewHite, and look for the
return of our Student Spotlight section in the next issue.

As always, please feel free to email me with any comments or suggestions at MayhewHiteReport@gmail.com or
marsco.3@osu.edu.
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