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Welcome
The Ohio State Journal on Dispute Resolution, in collaboration with the Moritz College of Law's Program on Dispute Resolution,
is pleased to bring you Volume 10, Issue 3, of the Mayhew-Hite Report on Dispute Resolution and the Courts.

THE ROBERTS COURT VS. THE REGULATORS: SURVEYING
ARBITRATION’S NEXT BATTLEGROUND

Paul F. Kirgis

Over the past three decades, the Supreme Court has taken a series of steps having
the design or effect of restricting access to judicial process. This “disadjudication”
project has proceeded along three tracks: 1) with respect to its own docket, the
Court has dramatically reduced the number of cases it decides each year; 2) in the
criminal area, the Court has cut way back on access to the federal courts through
habeas corpus; and 3) in the civil area, the Court has simultaneously erected
barriers to litigation by heightening pleading standards and expanded the scope of
arbitration to suck more and more claims out of courts at both the federal and
state levels.

For the Rehnquist Court, the disadjudication project at times seemed motivated
primarily by a desire to clear judicial dockets. The Roberts Court appears to have a
more ambitious agenda, particularly when it comes to arbitration. It has almost
always sided with the Chamber of Commerce in business cases, and the Chamber
wants its members to have control over the processes used to ensure that they
comply with the law. The Court has enthusiastically complied. Through a string ... 
[Read More]

ARTICLE SUMMARY

Claim-Suppressing Arbitration: The New Rules

David S. Schwartz
87 Ind. L.J. 239 (2012)

Binding arbitration should be recognized for what it is: claim-suppressing
arbitration. It is not Alternative Dispute Resolution (ADR) because the process is
neither voluntary at the beginning nor nonbinding at the end. It is not a justice

EDITOR'S CORNER

This third issue of the Report focuses
on legal and policy matters surrounding
arbitration.  Disputants with a wide
array of conflict types may elect
arbitration as their resolution
mechanism; as such, the concerns
about arbitration are equally varied.  I
selected the articles in this issue to
highlight a few of these discussions—
namely, diverse interpretations of
domestic arbitration statutes (The
Roberts Court vs. The Regulators and
Case Summary), the effectiveness of
international land dispute arbitrations
(Student Spotlight), and allegations of
the claim-suppressing nature of pre-
dispute arbitration clauses (Article
Summar ... 
[Read More]
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system because it is only imposed by one side, and it is not mandatory arbitration
because the defendant voluntarily drafts it into the agreement. Instead, it is a
process designed and intended to suppress claims. Supreme Court interpretations
of the Federal Arbitration Act (FAA) have only se ... 
[Read More]

CASE SUMMARY

NLRB Decision Bars Mandatory Waiver of Class Action in Employment
Arbitration Agreements

The NLRB’s decision in D.R. Horton, Inc. and Michael Cuda, 12-CA-25764 January
3, 2012, held that that employers may not deprive either unionized or non-
unionized employees of the opportunity to bring class actions against their
employer in any forum, arbitral or judicial.  This decision overturned an
Administrative Law Judge’s (ALJ) January 3, 2011, determination that a mutual
arbitration agreement requiring the employee to agree, as a term of employment,
to submit all employment disputes to individual arbitration and allowing the
arbitrator no authority to consolidate claims or fashion a proceeding as a class or
collective action did not constitute an unlawful restraint on employees’ collective
bargaining rights.  D.R. Horton, Inc., NLRB Div. of Judges, 12-CA-25764.

This decision is controversial due to the Supreme Court’s recent ruling in AT&T
Mobility LLC v. Concepcion, 131 S.Ct. 1740 (2011). In Concepcion, the Court, in a
5-4 decision, prohibited class proceedings by enforcing an arbitration provision
contained in AT&T’s customer cellular telephone contract that provided for
mandatory arbitration on an individua ...
[Read More]

HEADLINE NEWS

Mediator of Secret Talks that Ended Apartheid Shares His Experience at
Moritz
Michael Young, a critical player in the fall of apartheid in South Africa, spoke at
Moritz College of Law on March 7th. During the Lawrence Lecture, attendees had
the rare opportunity to learn from someone who had changed the course of
history. In 1986, while working for Consolidated Gold Fields, a British mining
consortium, Young organized secret meetings at Mells Park House, a private
mansion in Somerset, U.K., between representatives of the South African
government and the leadership of the African National Congress (ANC). More than
a dozen covert meetings occurred over a five-year period, all of which were
purposefully kept out of the media spotlight. These secret negotiations laid the
groundwork for the public negotiations which ended apartheid and freed Nelson
Mandela. [Read More]

Truancy Mediation Project Trains New Set of Mediators to Keep Kids in
School
On February 10th and 11th, the Truancy Mediation Project held its training for their
new set of mediators. The all-weekend training prepared law students to conduct
discussions between parents and teachers of elementary and middle school
students in order to help address the causes of student absences and reduce
truancy in local schools in the Columbus area. [Read More]

Annual Schwartz Lecture to feature Deborah Kolb

STUDENT SPOTLIGHT

Abyei: An Examination of the
Effectiveness of Arbitration for
African Land Disputes

Elizabeth Ward
The Ohio State University Moritz
College of Law
Class of 2012

Critics question the effectiveness of
arbitration in resolving international
land disputes, such as the Abyei
dispute.  This paper analyzes the Abyei
arbitration and uses the Abyei
arbitration as a backdrop for analysis of
arbitration’s effectiveness in resolving
international land disputes..  Abyei is a
resource-rich, centrally-located region
whose b ... 
[Read More]

MORITZ ADR LINKS

Moritz Program on Dispute
Resolution
Widely regarded as one of the nation's
finest programs in the area of
Alternative Dispute Resolution, the
Moritz ADR program was established in
recognition of the need for future
lawyers to be trained in an array of
dispute resolution methods beyond
litigation, including negotiation,
mediation, and arbitration. [Program
Home]
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The 2012 Schwartz Lecture on Dispute Resolution will be given by Deborah M.
Kolb, an internationally renowned expert on gender issues in negotiation and
leadership. On April 4th at noon in Saxbe Auditorium, she will speak on
“Negotiating in the Shadow of Organizations: Doing Well by Doing Good.” [Read
More]

Negotiation Team Competes at ABA National Competition
The Midwest Regional Negotiation champions, Kwame Christian ’13 and Chris
Bordenave ’12, competed in the 28th annual ABA Negotiation National Competition
on February 3 and 4 in New Orleans. Twenty-four teams competed in the National
Competition. The Moritz team advanced beyond the opening round and was ranked
as high as fifth place going into the semifinals but ultimately did not advance to the
finals. [Read More]

Ohio State Journal on Dispute
Resolution
The Ohio State Journal on Dispute
Resolution ("JDR") is a student-
initiated, student-run publication and is
the official law journal of the American
Bar Association's Section on Dispute
Resolution. [JDR Home]

The Caucus
The Caucus is a monthly e-newsletter
that highlights the scholarship and
accomplishments of the Moritz Program
on Dispute Resolution faculty and
students. [The Caucus Home]

Indisputably
Indisputably is a blog operated by law
professors from around the United
States concentrating on issues
involving dispute resolution.
[Indisputably Home]

Bridge Initiative @ Mershon and
Moritz
The Bridge Initiative, which combines
resources from Moritz College of Law
and the Mershon Center for
International Securities Studies, is an
indispensable resource for those doing
research in issues involving dispute
resolution. [Bridge Initiative Home]

CONTACT US

Ohio State Journal on Dispute
Resolution
The Ohio State University
Moritz College of Law
55 West 12th Avenue
Columbus, Ohio 43210-1391
(614) 292-7170
osu-jdr@osu.edu
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THE ROBERTS COURT VS. THE REGULATORS: SURVEYING
ARBITRATION’S NEXT BATTLEGROUND
Paul F. Kirgis

Over the past three decades, the Supreme Court has taken a series of steps having the design or effect of restricting access to
judicial process. This “disadjudication” project has proceeded along three tracks: 1) with respect to its own docket, the Court
has dramatically reduced the number of cases it decides each year; 2) in the criminal area, the Court has cut way back on
access to the federal courts through habeas corpus; and 3) in the civil area, the Court has simultaneously erected barriers to
litigation by heightening pleading standards and expanded the scope of arbitration to suck more and more claims out of courts
at both the federal and state levels.

For the Rehnquist Court, the disadjudication project at times seemed motivated primarily by a desire to clear judicial dockets.
The Roberts Court appears to have a more ambitious agenda, particularly when it comes to arbitration. It has almost always
sided with the Chamber of Commerce in business cases, and the Chamber wants its members to have control over the
processes used to ensure that they comply with the law. The Court has enthusiastically complied. Through a string of decisions,
most recently CompuCredit Corp. v. Greenwood, 131 S. Ct. 2874 (2011)(upholding arbitration of claims under Credit Repair
Organizations Act) and AT&T Mobility v. Concepcion, 131 S. Ct. 1740 (2011)(upholding class waiver in arbitration agreement),
the Court has encouraged companies to push their consumers and employees into arbitration, placing the enforcement of both
federal and state laws in private hands and allowing companies to opt out of class actions entirely in many contexts.

With the states and the lower federal courts unable to limit the scope of pre-dispute arbitration agreements or preserve class
actions, the next arbitration battleground will pit the Supreme Court’s conservative majority against federal agencies staffed by
Democratic appointees seeking to use regulation to slow the arbitration juggernaut. Two recent agency decisions and a new
court ruling upholding a third have placed the agencies squarely in opposition to the Court on the permissible scope of
arbitration agreements and the effect of class waivers. These agencies are, in effect, telling the courts to reopen the doors and
start hearing cases. The result is a through-the-looking-glass moment in which agencies defend rights to court adjudication
against incursions by the Supreme Court.

The NLRB and Collective Action under the Labor Laws

In D.R. Horton, Inc. and Michael Cuda, the National Labor Relations Board ruled that an employer may not compel its
employees—whether unionized or not—to waive their rights to enforce the labor laws through collective legal action. D.R.
Horton had included an arbitration agreement with a class waiver in its employment contracts, ostensibly precluding employees
from maintaining either class actions or class arbitrations in the pursuit of employment-related claims. Cuda tried to initiate a
class arbitration claiming violations of the wage and hour provisions of the Fair Labor Standards Act, and lodged an unfair labor
practice charge when D.R. Horton refused to arbitrate.

The NLRB based its decision on its construction of NLRA Section 7, which guarantees employees the right to engage in collective
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action to enforce labor laws such as the Fair Labor Standards Act. The NLRB equated class action litigation and class action
arbitration to other forms of concerted labor activity, such as the pursuit of collective grievances within a collective bargaining
relationship and strikes. It further interpreted the Norris-LaGuardia Act to “protect[] concerted employment-related litigation by
employees against federal judicial restraint based upon agreements between employees and their employer.” It then concluded
that “an arbitration agreement imposed upon individual employees as a condition of employment cannot be held to prohibit
employees from pursuing an employment-related class, collective, or joint action in a Federal or State court.”

Significantly, the NLRB did not reproach D.R. Horton for pushing its employees into arbitration—it focused only on the provision
in the employment agreement prohibiting collective action, whether through arbitration or litigation. It invalidated the provision
to the extent it prohibited class action litigation without allowing class arbitration in its place, on the grounds that the labor laws
guarantee collective action of some kind in their enforcement.

FINRA and Class Action Waivers under the Securities Laws

The Financial Industry Regulatory Authority, FINRA, is a private self-regulatory organization that regulates the securities
industry under delegation from Congress through the Securities Exchange Commission. See 15 U.S.C. § 78s. FINRA’s Rules are
approved by the SEC pursuant to the Securities Exchange Act of 1934 and have the force and effect of federal regulation. Since
the Supreme Court blessed arbitration of disputes under the1934 Act in Shearson/American Express v. McMahon, 482 U.S. 220
(1987), virtually all securities disputes involving broker-dealers and their customers have been arbitrated; FINRA oversees
those arbitrations.

FINRA Rule 2268(d)(3) prohibits member firms from including “any condition” in their arbitration agreements that “limits the
ability of a party to file any claim in court permitted to be filed in court under the rules of the forums in which a claim may be
filed under any agreement.” FINRA and its predecessors have long interpreted this provision in Code of Arbitration Procedure
Rule 12204 to prohibit broker-dealers from enforcing arbitration agreements with respect to claims that are the subject of a
certified or putative class action. Both of these rules have been approved by the SEC. Thus, under rules promulgated by FINRA
and approved by the SEC, customers must be permitted to bring class actions in court and must not be forced to arbitrate
claims that are the subject of class litigation.

Following Concepcion, Charles Schwab began inserting a class action waiver into its arbitration agreements with customers.
FINRA commenced an internal disciplinary action against Schwab for violating FINRA rules. In turn, Schwab filed a declaratory
judgment action in the Northern District of California arguing that FINRA’s interpretation of Rule 2268(d)(3) to bar class action
waivers is impermissible in light of Concepcion and CompuCredit. Schwab argues that Concepcion “establishes that the federal
policy favoring the enforcement of arbitration agreements also favors the enforcement of class action waivers in arbitration
agreements” and that CompuCredit “establishes that the FAA’s policy directive controls over other federal laws absent a clear
contrary Congressional command.” See Schwab Complaint ¶ 39.

Arbitration Policy Meets Agency Action: Chevron Deference

These cases present a stark choice: the agencies’ determinations that the labor laws and securities laws guarantee rights to
collective action on the one hand, and Supreme Court precedents validating adhesion contracts that strip the right to collective
action by way of arbitration on the other. As challenges to these agency actions wend their way through the courts, they will
likely pit the “federal policy favoring arbitration” that the Supreme Court has divined from the Federal Arbitration Act against
the principle of deference to agency decision-making enshrined in Chevron U.S.A. Inc. v. Natural Resources Defense Council,
Inc., 467 U.S. 837 (1984). 

Chevron requires courts to engage in a two-step analysis of agency decisionmaking. In the first step, the court asks whether
Congress has “directly spoken to the precise question at issue.” If the court finds that the statute is “silent or ambiguous with
respect to the specific issue,” the court must ask whether the agency’s interpretation “is based on a permissible construction of
the statute.” In practice, the Chevron analysis has been understood to require judicial deference to any reasonable construction
of statutory language by an agency delegated rulemaking authority.

There is little doubt that the NLRB has been delegated rulemaking authority under the labor laws and that the SEC, acting
through FINRA, has been delegated rulemaking authority under the securities laws. There is also little doubt that the statutes at
issue do not speak directly to the question of arbitral class waivers. The agencies are thus entitled to deference in their
interpretations of those statutes. In these cases, however, giving deference would mean contradicting Supreme Court
pronouncements about the effect of the FAA. To date, the Supreme Court has never directly addressed an agency’s ruling
limiting arbitration, so it has not considered the role of Chevron deference under those circumstances. But the Court may soon
face a version of that issue as a result of a circuit split over a Federal Trade Commission rule interpreting the Magnuson-Moss
Warranty Act.
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The FTC and Arbitration Under the Magnuson-Moss Warranty Act

The Magnuson-Moss Warranty Act is the federal law that governs warranties on consumer products. See 15 U.S.C. §§ 2301-
2312 (2011). The FTC is the federal agency tasked with interpreting and enforcing the MMWA. The FTC has adopted a regulation
stating that informal dispute settlement procedures under the MMWA cannot be legally binding on any person. See 16 C.F.R. §
703.5(j). The agency interprets this regulation to preclude the enforcement of mandatory arbitration agreements with respect to
warranty claims.

In Kolev v. Euromotors West/The Auto Gallery, 658 F.3d 1024 (9th Cir. 2011), the Ninth Circuit relied on this regulation to
refuse enforcement of a mandatory arbitration agreement in a used car sales contract. Applying Chevron, the court first found
that the MMWA does not specifically address binding arbitration. The court then found the FTC’s interpretation reasonable,
because the agency had attempted to determine Congress’s intent, because the interpretation advanced the statute’s purpose
of protecting consumers, and because the agency is entitled to deference based on its experience in the field.

Kolev creates a split between the Ninth Circuit and the Fifth and Eleventh Circuits, both of which have held that the FTC’s
proscription on mandatory arbitration of MMWA claims is itself proscribed by the FAA, as construed by the Supreme Court. See
Walton v. Rose Mobile Homes LLC, 298 F.3d 470 (5th Cir. 2002); Davis v. S. Energy Homes, Inc., 305 F.3d 1268 (11th Cir.
2002). Relying on McMahon and Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20 (1991), those courts echoed the
Supreme Court’s pronouncements about the strong Congressional preference for arbitration evidenced by the FAA and held that
since the MMWA does not indicate an express desire to preclude arbitration, the agency may not supply a curb on arbitration.
(The Fifth and Eleventh Circuits were unswayed by the fact that the MMWA was enacted at a time when it was widely assumed
that rights created by federal statutes were simply not arbitrable.)

The Supreme Court may well decide to take Kolev if review is sought. If it does, the “federal policy favoring arbitration” may
then carry the day. But that won’t be the end of the matter. Unlike the FTC, the NLRB and FINRA are active promoters of
arbitration. Both agencies are perfectly happy to compel arbitration of individual claims, as long as the right to proceed by
collective action remains available. Where the FTC’s interpretation of the MMWA prohibited all pre-dispute, binding arbitration
agreements as applied to warranty claims, the NLRB and FINRA singled out only the class waivers. So even if the Court strikes
down the FTC’s rule against binding arbitration of individual claims, that ruling will not necessarily control with respect to the
NLRB and FINRA’s rules prohibiting class waivers.

The Endgame

The Federal Arbitration Act was not intended to apply to state courts, was not intended to apply to claims based on mandatory
legal rules, and was not intended to apply to most contracts of employment. Those points are made unequivocally in the
extensive legislative history of the Act. See Margaret L. Moses, Statutory Misconstruction: How the Supreme Court Created a
Federal Arbitration Law Never Enacted by Congress, 34 Fla. St. L. Rev. 99 (2006). Until the 1980s, they were widely accepted
by the judiciary. See Wilko v. Swan, 346 U.S. 427 (1953); Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974); Southland
Corp. v. Keating, 465 U.S. 1 (1984)(O’Connor, J., dissenting). Since that time, the Supreme Court has fabricated a body of
arbitration law unmoored from the underlying statutory command. The Court’s protestations notwithstanding, the “federal policy
favoring arbitration” is a creation of the Supreme Court, not Congress.

The NLRB, the SEC/FINRA, and the FTC are regulatory bodies expressly given the authority to make federal law. To overrule
their interpretations of the statutes they are Congressionally authorized to construe and enforce, the Court will have to find that
its gloss on a short, eighty-five year old procedural rule trumps agency regulations interpreting far more comprehensive,
substantive statutes enacted years or decades after the FAA, at a time when Congress could not have imagined that consumers
and employees would be forced into arbitration. These cases will thus test the Court’s willingness to impose its pro-business and
anti-adjudicatory vision on the nation over the objections of federal regulators to whom the Court has for decades given
deference in the interpretation of federal law.
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Claim-Suppressing Arbitration: The New Rules
David S. Schwartz
87 Ind. L.J. 239 (2012)

Binding arbitration should be recognized for what it is: claim-suppressing arbitration. It is not Alternative Dispute Resolution
(ADR) because the process is neither voluntary at the beginning nor nonbinding at the end. It is not a justice system because it
is only imposed by one side, and it is not mandatory arbitration because the defendant voluntarily drafts it into the agreement.
Instead, it is a process designed and intended to suppress claims. Supreme Court interpretations of the Federal Arbitration Act
(FAA) have only served to convert the FAA into a claim-suppressing statute. The Arbitration Fairness Act should be passed
because consumer and employment disputes should not be governed by the will of wealthy companies.

Claim suppression is the logic behind “mandatory arbitration.” The economical reason to write pre-dispute arbitration
agreements into adhesion contracts is to prevent “high-cost/high-stakes” claims from going to court. In “high-cost” claims, the
proof is complex and the defendant possesses most of the evidence. The extensive discovery required for the plaintiff to meet
the burden of proof means high potential litigation costs. In “high-stakes” claims, there is the possibility of high liability payoffs.
Litigation would be preferable in “low-cost” cases, but employers trade away this preference in order to keep high cost/high
stake claims out of the court. The assumption is that it must be more cost effective to arbitrate high-cost/high-stakes cases
than to deter low-stakes claims.

Arbitration supporters assert that arbitration saves in procedural costs. They claim that plaintiffs do well in both litigation and
arbitration, but they back these claims up with methodologically unsound studies. The supporters’ argument implies that the
procedures that drive up litigation costs provide no benefit to plaintiffs. This is absurd. Dollars spent in discovery do not lead to
additional recovery; discovery instead provides the plaintiff with the evidence they need to get past summary judgment.
Defendants are not simply after process costs. They hope that by severely limiting discovery they will also limit ultimate liability
costs.

Employers and sellers use arbitration as a way to suppress class actions. Barring class actions has become a primary reason for
companies to use pre-dispute arbitration. The Court’s reinterpretations of the FAA have only served to help those who intend to
suppress claims. It is being abused by weathy parties. The FAA was meant to help strengthen trade associations’ internal
arbitration systems and to control the cost of doing business, but classical arbitration pursuant to pre-dispute agreements lacks
the internal cohesiveness that is present in trade associations and other such businesses.

The Court was aware of the limitations of private arbitration when they decided in Wilko v. Swan that arbitration was unsuitable
for claims under public regulatory statutes. These statutes are meant to regulate the relationships between parties with unequal
bargaining power, including employer-employee and seller-consumer. Overruling Wilko was a mistake that motivates the use of
dispute-control provisions to suppress claims.

Even if the FAA did apply to claim-suppressing arbitration clauses, the Supreme Court, and particularly the liberal justices, has
failed to differentiate between claim-suppressing arbitration clauses and commercially reasonable ones. Rules that apply to
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commercial entities with nearly equal balancing power should not be interchangeable with rules for adhesion contracts, yet the
Court has treated them as such.

Two basic due process principles are violated by arbitration law.  The principles are that: (1) parties with a financial stake in the
outcome are not neutral adjudicators; and (2) the wealth and power of a party should not give them the right to decide key
dispute resolution rules. Yet claim-suppression arbitration violates both of these principles. Despite this, there seems to be a
collective blasé attitude toward this central feature of FAA jurisprudence.

Disputes over FAA interpretation have focused on the question of “who decides?” The court, through its decisions, has
increasingly empowered arbitrators to make this decision. In Rent-A-Center v. Jackson, the court went so far as to allow the
addition of a simple contract term to deprive courts the power to review the enforceability of an arbitration agreement. The
decision about whether an arbitration agreement is enforceable belongs to the person whose income is dependent upon an
arbitration taking place.

The entire system has been affected by claim-suppression arbitration. The standard-form adhesion contract is the prime vehicle
for claim-suppression. It is the exclusive right of the drafter to choose arbitration. This means that pre-dispute arbitration is a
service that is purchased solely by the drafter. Essentially, arbitration sells itself to the claim suppressors. Arbitrators have an
economic incentive to make pre-dispute arbitration attractive to the claim suppressors. Arbitration providers have an incentive
to make arbitration as friendly as possible. Organizations like AAA provide a short list to disputants under its arbitrator-selection
protocol. It is unlikely that these organizations will be completely indifferent as to who is on that list. This is not meant to offend
individual arbitrators. It is meant to show that the system itself creates a financial incentive to decide “who decides” in favor of
the arbitrator.  The due process principle is meant to serve as a necessary external control.

Arbitration supporters have argued that claim-suppression is politically and constitutionally sound. For this, they point to two
factors: (1) it is outcome neutral; and (2) it provides access to dispute resolution for the masses. However, there is still no
sound research to prove that arbitration is outcome neutral. As for providing people access, simple microeconomics suggests
that an employer will return to a litigation regime if the cost of arbitrating many small claims exceeds the cost of litigating few
large claims. Estimates suggest that employees would be five times more likely to file their claims if they have access to a court
rather than mandatory arbitration.

Wealthy parties should not have the exclusive right to decide how disputes will be resolved. When the FAA was enacted in 1925,
ordinary individuals did not have a say in the matter because it concerned business-to-business disputes, and they have had
little say since the Supreme Court began turning the statute against them.

Supreme Court decisions involving arbitration jurisprudence have been a mess of confused decisions. These decisions tend to
involve some hypertechnicality that give readers little understanding of what the decision is meant to do, or the decisions
consciously avoid the real issue in the case.

There are two big mistakes of FAA jurisprudence. The first was undoing the “public policy exception.” Unfortunately, public
policy cases did not stress that the statutes were meant to prevent the overreaching of a party in a one-sided transaction. This
omission was unfortunate for two reasons: first, the court missed the opportunity to establish that the FAA was not designed to
enforce arbitration agreements in one-sided, regulated, contractual relationships, and second, the entry of lawyers into the
ranks of arbitrators undermined the rationale that arbitrators were not sufficiently judicial to render decisions on socially
important statutory claims. The second mistake was the decision to federalize arbitration law by holding that the FAA preempts
state law. Among other problems, it flouts the basic federalism principle that Congress cannot make procedural rules for state
courts.

The opinions of Justice Breyer have been especially troublesome. In Allied-Bruce Terminix Cos. v. Dobson, Justice Breyer’s
opinion created distinctions without differences. Part of the opinion expresses the idea that an arbitration agreement may be
unfair even if is basic terms are fair.  This incomprehensible hairsplitting makes no sense. Further decisions have not helped to
clarify issues. Green Tree Financial Corp. v. Bazzle provided the Court with the opportunity to express when and whether class
arbitrations are permissible. Instead, Bazzle has contributed the confusion. In the 2002 term, the only clear rule emerging from
Howsman, Bazzle, and Book was that the arbitrator decides questions that cannot command a majority rationale.

The liberals of the Court should state what is at stake in arbitration cases. They could have identified claim suppression for what
it is. They should have pointed out public policies rationales, and they should never have allowed important decisions to be
made under a judge-made FAA. Their hedging and mincing of words has led to the near explicit embrace of arbitration’s claim-
suppressing potential. Stolt-Nielsen S.A. v. AnimalFeeds International Corp. raised a massive issue for the Court to later
address: whether a ban on class arbitration can ban class actions entirely. If a claimant whose sole remedy is arbitration cannot
process on a class basis, then he cannot succeed on a class basis period, as he has no access to the courthouse. The only way
to prevent this would be to create a public policy exception that allows class actions to proceed in court over the defendant’s
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objections, or to use state unconscionability doctrine.

The decision in Rent-A-Center is just as bad. Courts basically have no choice but to compel arbitration in every case, despite
glaring defects in the arbitration agreements. It may be possible to argue that a delegation clause is unconscionable because it
requires submitting a question to an arbitrator who has a financial stake in the decision, but the decision lies in the hands of a
Court that ensures pre-dispute arbitration is claim suppressing.  The Supreme Court’s endorsement of claim-suppressing
arbitration is likely to lead to a dramatic spike it its use. With a blanket immunity against class actions, the clauses will be
especially attractive. The decision in AT&T Mobility v. Concepcion destroyed consumer and employment class actions. Those
with claims too small to pursue are deprived of a remedy. It is still possible to correct this glaring error. A new version of the
Arbitration Fairness Act was introduced the same day Concepcion was decided. At this point, the intervention of the other
political branches is necessary to correct the mistakes of the Supreme Court.

The full article is available at http://ilj.law.indiana.edu/.
*Summary by Brittany Doggett, Moritz Class of 2013
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NLRB Decision Bars Mandatory Waiver of Class Action in Employment
Arbitration Agreements
The NLRB’s decision in D.R. Horton, Inc. and Michael Cuda, 12-CA-25764 January 3, 2012, held that that employers may not
deprive either unionized or non-unionized employees of the opportunity to bring class actions against their employer in any
forum, arbitral or judicial.  This decision overturned an Administrative Law Judge’s (ALJ) January 3, 2011, determination that a
mutual arbitration agreement requiring the employee to agree, as a term of employment, to submit all employment disputes to
individual arbitration and allowing the arbitrator no authority to consolidate claims or fashion a proceeding as a class or
collective action did not constitute an unlawful restraint on employees’ collective bargaining rights.  D.R. Horton, Inc., NLRB Div.
of Judges, 12-CA-25764.

This decision is controversial due to the Supreme Court’s recent ruling in AT&T Mobility LLC v. Concepcion, 131 S.Ct. 1740
(2011). In Concepcion, the Court, in a 5-4 decision, prohibited class proceedings by enforcing an arbitration provision contained
in AT&T’s customer cellular telephone contract that provided for mandatory arbitration on an individual basis and was silent as
to class actions or arbitrations. Id. The decision in Concepcion was interpreted to allow employers to use class arbitration
waivers to protect against class and collective actions. Id. However, there is a significant possibility that if the D.H. Horton
decision survives challenges, it will have a significant impact on employee’s abilities to bring class actions.

In D. R. Horton, the NLRB recognized that a mandatory agreement unlawfully restricts employees’ rights to engage in concerted
action for mutual aid or protection under Section 7 of the NLRA. The Board enjoined the employer D. R. Horton from using its
mandatory arbitration clause to require employees to bring claims individually. The rationale is that the substantive right to
engage in “concerted activity” includes bringing litigation or arbitration claims jointly, whether as a collective or in a class
action, as well as allowing unionized and non-unionized employees to join together in strikes or mutual aid societies.

The Board rejected the argument that this decision created a conflict between the Federal Arbitration Act (FFA), which generally
makes employment-related arbitration agreements judicially enforceable and the NLRA’s policy.  The two statutes are
reconcilable because the NLRA only prohibits employment arbitral class action waivers.

The Board supported its decision by pointing out several factors specific to this case. First, the Board determined that the
arbitration provisions would deny claimants their substantive right to engage in concerted activity, and the Supreme Court has
made clear that arbitration clauses cannot deprive persons of the substantive rights. See Mitsubishi Motors Corp. v. Soler
Chrysler–Plymouth, Inc., 473 U.S. 614, 636-37 (1985). Furthermore, since a contract prohibiting class actions waivers in
litigation would be invalid, voiding the arbitral class action waiver is consistent and does not single out arbitration. This
arbitration clause was imposed on all employees as a condition of employment so it cannot be characterized as a voluntary
“agreement.” This decision will not force employers into an arbitral class action, because employers could instead require
employees to arbitrate individual claims while allowing them to litigate collective or class claims.  This decision can be
distinguished from Concepcion and the Supreme Court’s desire to keep arbitration simple, since most employment class actions
are smaller and less unwieldy than consumer class actions.
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While it is likely this decision will be appealed, this decision could have a major impact on the ability of employees to engage in
class actions. The NLRB’s reasoning that arbitral class action waivers prevent people from vindicating their rights may provide a
baseline to narrow or distinguish employment cases from the consumer-based decision in Concepcion. However, a court
challenge would involve the tension of the Supreme Court precedent favoring mandatory arbitration, which denies the right to
collective action versus the Chevron deference required of the NLRB’s interpretation that labor laws guarantee a right to
collective action.

*Summary by Whitney Siehl, Moritz Class of 2013
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Abyei: An Examination of the Effectiveness of Arbitration for African
Land Disputes
Elizabeth Ward
The Ohio State University Moritz College of Law
Class of 2012

Critics question the effectiveness of arbitration in resolving international land disputes, such as the Abyei dispute.  This paper
analyzes the Abyei arbitration and uses the Abyei arbitration as a backdrop for analysis of arbitration’s effectiveness in resolving
international land disputes..  Abyei is a resource-rich, centrally-located region whose border is hotly contested between Sudan
and South Sudan.[1]  Prior to secession, civil war embroiled North and South Sudan; the war had lasted over sixty years and
completely devastated the area and its inhabitants.  Years of internationally brokered peace agreements failed to end the
violence.  A central part of the countries’ negotiations involved border disputes, including ascertaining ownership of the Abyei
region.

Ultimately, the various internationally-led peace-talks and accords failed to ascertain ownership of Abyei and, with much
international encouragement, North and South Sudan agree to bring the Abyei issue before the Permanent Court of Arbitration
(PCA) at The Hague.  While one of the Abyei arbitrators, Judge Awn Al-Khasawneh, predicted that the arbitration award would
“in all likelihood, have a profound impact on the future of the Sudan as a State and the peace and well-being of all its long-
suffering citizens regardless of their ethnicity or creed,” [2]  on reflection it appears that arbitration actually did little to resolve
the Abyei issue or stem fighting between Northern and Southern Sudan.

The failure of arbitration to bring lasting resolution to the Abyei border dispute highlights a larger problem: the inadequacy of
international arbitration to resolve border disputes in Africa.  ADR processes—as realized in Africa—are criticized for being “ad
hoc, uncoordinated, poorly planned, and largely ineffective,” and the Abyei arbitration was no exception. 3

In order to better appreciate the complex and arduous task facing the arbitrators in a border dispute, Part II provides a brief
background of the various failed peace negotiations and agreements between Northern and Southern Sudan concerning Abyei.
These events eventually led to arbitration at the PCA.  Part III analyzes the Abyei arbitration agreement and subsequent
arbitration proceedings in order to determine whether arbitration was the most appropriate forum for resolving the Abyei
boundary dispute by focusing on three key characteristics of arbitration: (1) secrecy, (2) arbitrator selection, and (3)
enforcement mechanisms.  Part III then goes on to consider the Abyei arbitration in light of other arbitrations involving African
border disputes.

 [READ THE WHOLE ARTICLE]

1. Southern Suden officially seceded from Sudan to become the Republic of South Sudan in 2011.
2. Judge Awn Shawkat Al-Khasawneh, Dissenting Opinion, July 22, 2009 at 1; Jeffery Gettleman & Josh Kron, U.N. Warns of

Ethnic Cleansing in Sudan Town, N.Y. Times, May 25, 2011, available
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at http://www.nytimes.com/2011/05/26/world/africa/26sudan.html?_r=1&pagewanted=all.
3. Laurence Juma, Africa, Its Conflicts and its Traditions: Debating a Suitable Role for Tradition in African Peace Initiatives,

13 Mich. St. J. Int’l L. 417, 469 (2005).
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Abyei: An Examination of the Effectiveness of Arbitration for 
African Land Disputes  

 
Elizabeth Ward 

 
“Everybody is concerned about Abyei.  It's been a flashpoint for the past 15 to 20 years.” 

 - Former U.S. President Jimmy Carter1 
 
 
 

I.  Introduction   
 

Northern and Southern Sudan have been embroiled in civil war practically since the day 

Sudan first gained its independence from Britain and Egypt in 1956.2  On July 9, 2011, after 

years of fighting and failed peace initiatives led by the international community, Southern Sudan 

officially gained its independence and seceded from the North—creating the Republic of South 

                                                
1 Alan Boswell, As Sudan Prepares to Split, Tensions Rise in Abyei, TIME, Jan. 9, 2011, available at  

http://www.time.com/time/world/article/0,8599,2041445,00.html.   

2 Sudan: Recent Developments, N.Y. TIMES, July 14, 2011, available at    

http://topics.nytimes.com/top/news/international/countriesandterritories/sudan/index.html.   

The first Sudanese civil war took place between Northern and Southern Sudan from 1955-1972 and the second from 

1983-2003.  Both wars had a devastating effect on Sudan and the Sudanese people.  The violence between the North 

and South only escalated in 1989 when Omar Hassan al-Bashir, backed by the National Islamist Front (NIF) came to 

power in a bloodless coup.  Once in power, the NIF and President al-Bashir instituted Islamic law and forcibly 

converted Sudan’s Christian and Animist populations—both of which are located primarily in the South.  After the 

coup, fighting continued to rage between Northern and Southern Sudan and thus far an estimated two million people 

have died and another four million people displaced.   Indicative of how the war was fought, in 2010, the 

International Criminal Court indicted President Bashir, charging him with inciting war and abusing human rights.  

See The Secretary-General, Report of the Secretary-General on the Sudan, delivered to the Security Council, U.N. 

Doc. S/2005/57 (Jan. 31, 2005); Lucien Dhooge, Condemning Khartoum: The Illinois Divestment Act and Foreign 

Relations, 43 AM. BUS. L.J. 245, 249-50 (2006); Boswell, supra note 1. 
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Sudan.3  Ninety-nine percent of Southerners 

voted in favor of independence.4  Despite the 

secession, the border separating Sudan from 

South Sudan is unclear.5  To this day, the 

centrally-located, resource-rich, and hotly-

contested Abyei region remains caught in the 

middle of a border dispute.6  

  Prior to the secession, international 

organizations and various nation-states made numerous attempts to broker a peace agreement 

between Northern and Southern Sudan and end the violence devastating the country and its 

people.7  Border disputes, including ascertaining ownership of the Abyei region, formed a central 

part of the negotiations.8  Ultimately, the various peace talks and accords failed to ascertain 

                                                
3 Sudan: Recent Developments, supra note 2. 

4 Id. 

5 Boswell, supra note 1. 

6 Id. (explaining that Sudan’s “border is disputed in at least seven places, the most dangerous of which is the town 

of Abyei, which for years has endured sporadic violence between the two sides.” The Abyei region was promised its 

own vote, but the event was delayed over a disagreement involving who constitutes a resident of the Abyei region, 

specifically whether the transient northern Misseriya who pass through each year to graze their animals should be 

able to take part in the vote.)    
7 Id. 

8 John Young, Sudan Igad Peace Process: An Evaluation, SUDAN TRIBUNE, Jan. 8, 2008, available at 

http://www.sudantribune.com/Weaknesses-of-IGAD-mediation-in,25725.  Abyei’s natural resources surely 

contributed to its value.  Prior to 2009 Abyei Arbitration, the Abyei-area contained numerous oil reserves and 

contributed a quarter of Sudan’s total crude oil output in 2003.  See Rebecca Hamilton, Oil Rich Abyei: Time to 

Figure 1: Source BBC  
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ownership of Abyei; eventually, both Northern and Southern Sudan agreed to bring the issue 

before the Permanent Court of Arbitration (PCA) at The Hague.9   While one of the Abyei 

arbitrators, Judge Awn Al-Khasawneh, predicted that the arbitration award would “in all 

likelihood, have a profound impact on the future of the Sudan as a State and the peace and well-

being of all its long-suffering citizens regardless of their ethnicity or creed,” arbitration actually 

did little to resolve the Abyei issue or stem fighting between Northern and Southern Sudan.10  

 The failure of arbitration to bring lasting resolution to the Abyei border dispute highlights a 

larger problem—the inadequacy of international arbitration to resolve border disputes in Africa.  

Alternative Dispute Resolution (ADR) processes, as realized in Africa, are criticized for being 

“ad hoc, uncoordinated, poorly planned, and largely ineffective,” and the Abyei arbitration was 

no exception.11  Throughout this paper, the Abyei arbitration will serve as a backdrop for 

analyzing the effectiveness of international arbitration forums when used to resolve African 

border disputes.    

In order to better appreciate the complex and arduous task facing the arbitrators in a border 

dispute, Part II will provide a brief background of the various failed peace negotiations and 

agreements between Northern and Southern Sudan concerning Abyei. These events eventually 

                                                                                                                                                       
Update the Shorthand?, CHRISTIAN SCIENCE MONITOR, Nov. 3, 2010, via Pulitzer Center on Crisis Reporting, 

available at http://pulitzercenter.org/articles/oil-rich-abyei-sudan-accuracy-label.  

9Id.; GOS-SPLM/A Final Award, Permanent Court of Arbitration, July 22, 2009 at ¶1. 

10 Judge Awn Shawkat Al-Khasawneh, Dissenting Opinion, July 22, 2009 at 1; Jeffery Gettleman & Josh  

Kron, U.N. Warns of Ethnic Cleansing in Sudan Town, N.Y. TIMES, May 25, 2011, available at  

http://www.nytimes.com/2011/05/26/world/africa/26sudan.html?_r=1&pagewanted=all. 

11 Laurence Juma, Africa, Its Conflicts and its Traditions: Debating a Suitable Role for Tradition in African  

Peace Initiatives, 13 MICH. ST. J. INT’L L. 417, 469 (2005). 
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led to arbitration at the PCA.  Part III analyzes the Abyei arbitration agreement and subsequent 

arbitration proceedings in order to determine whether arbitration was the most appropriate forum 

for resolving the Abyei boundary dispute by focusing on three key characteristics of arbitration: 

(1) secrecy, (2) arbitrator selection, and (3) enforcement mechanisms.  Part III then goes on to 

consider the Abyei arbitration in light of other arbitrations involving African border disputes.  

II.  Brief Overview of Sudanese History: Leading up to Secession   
 

 In order to analyze the effectiveness of the Abyei arbitration, one must grasp the 

complexity of the dispute that was presented to the arbitrators, as evidenced by the numerous 

failed attempts of the international community to intercede and forge a compromise between the 

Parties.  The Abyei arbitration traces its history back to negotiations led under the auspices of the 

Intergovernmental Authority on Development (IGAD) in September of 1994.12  The IGAD-led 

peace talks had little momentum until 1998 because Northern Sudan refused to accept the 

IGAD’s Declaration of Principles.13 During the four years of stalling, relations between Northern 

and Southern Sudan seriously deteriorated.14  Nevertheless, IGAD persisted with its mediation 

efforts and after stalling twice, they finally gained momentum in 2002.15  The third round of 

IGAD-led negotiation and mediation lasted for approximately two years.16   The United States, 

                                                
12 Simon J. A. Mason, Sudan, North-South Comprehensive Peace Agreement, in UNPACKING THE MYSTERY  

IN MEDIATION IN AFRICAN PEACE PROCESSES, 72, 72; available at  

http://www.css.ethz.ch/publications/Mediation_in_Africa_full.pdf.   

13 Young, supra note 8. 

14 Id.  

15 John C. Danforth, Special Envoy For Peace, Report to the President of the United States on the Outlook  

for Peace in Sudan (2002), at 7, available at http://www.state.gov/documents/organization/10258.pdf. 

16 Human Rights Watch, Sudan: Peace Accord in the South, but Atrocities in Darfur (2004),  
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United Kingdom, and Norway all provided mediation services; Sudan’s neighboring states, 

including Kenya and Ethiopia, and various European states actively encouraged the process.17   

In January of 2005, IGAD’s mediation efforts culminated in the signing of the 

Comprehensive Peace Agreement (CPA), which officially ended Sudan’s second civil war.18  

Importantly, the CPA provided that Sudan: (1) establish a democratic system of governance by 

elections in 2009 (but these elections were ultimately delayed until April 2010), (2) work to find a 

comprehensive solution to the country’s economic and social woes, (3) find a peaceful solution 

emphasizing social and economic justice, fundamental freedoms, and human rights, (4) develop a 

                                                                                                                                                       
http://hrw.org/english/docs/2004/05/26/sudan8619.htm.   

17 Danforth, supra note 15, at 1-2.  The Abyei mediations were lead by UGAD appointed Chief mediator Lt. General 

Lazaro Sumbeiywo and two secondary mediators who handled the nuts and bolts of the issues.  Due to the heavy 

involvement of third parties, Mediator Sumbeiywo’s main duty was to maintain respect for the process and act as a 

doorkeeper ensuring that only those individuals providing helpful influences took place in the mediations.  The 

negotiations involved the top echelons of the two parties (John Garang for the South and Ali Taha for the North) so 

that those at the negotiating table had great decisionmaking power.  The mediation process itself was described as an 

example of “facilitative, formulative, and manipulative mediation, where approaches involving both pressure and 

assertiveness were used.”  Third parties did not propose solutions, but rather adopted the role of “being receptive, 

listening, understanding, and then reflecting perceptions of common ground.”  The negotiations covered a wide 

variety of subjects including land issues, military questions, banking and oil.  In order to balance the power between 

the two parties, when the mediators perceived an imbalance of knowledge, experts were employed as coaches for the 

disadvantaged party to equalize the level of expertise.  Mason, supra note 12, at 75.  

18 Id.  While the peace agreement led to the (1) drafting of an interim constitution ending President al-Bashir’s state 

of emergency in place since 1999, (2) banned the application of Islamic law to Southern Sudan, and (3) removed the 

requirement that the president be Muslim, its future viability came into serious question when the newly appointed 

Vice-President John Garang of the SPLMA died mysteriously in a plan crash several weeks after he was sworn in.  

See Human Rights Watch, supra note 16.     
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reconstruction and development plan for areas affected by war, and (5) make the unity of Sudan an 

attractive option.19 In addition to the above provisions, the CPA established a process for creating a 

semi-autonomous government in the South (GOSS) and provided for a 2011 referendum for the 

South to separate from the North if unity was ultimately not an attractive option.20  Finally, the CPA 

created a process for determining the borders between Northern and Southern Sudan, including the 

Abyei region.21   

Originally, the CPA required a separate referendum to determine whether Abyei belonged to 

North or South Sudan.22 However, a dispute arose over exactly what area constituted the Abyei 

region and, thus, what tribes could vote in the referendum.23  In order to prevent a negotiations 

deadlock, U.S. presidential envoy John Danforth negotiated an agreement that immediately placed 

Abyei under a special administrative-status government directed by President al-Bashir.24  The new 

agreement did not delineate the exact borders of the Abyei region, but mandated that an international 

Abyei Boundaries Commission (ABC) be created to determine the ownership of Abyei. 25 

 

                                                
19 The Comprehensive Peace Agreement Between The Government of the Republic of the Sudan and The  

Sudan People’s Liberation Movement/Sudan’s People’s Liberation Army (CPA) (2005), available at  

http://unmis.unmissions.org/Portals/UNMIS/Documents/General/cpa-en.pdf. 

20 Id.   For clarification, unity was not achieved and the South ultimately voted to secede from the North in 2011.   

21 CPA, supra note 19, at 81-87.  Note: the parties actually signed a protocol on May 26, 2004 on the Resolution of 

Abyei Conflict, which was then later incorporated into the CPA.  See Final Award, supra note 9, at 1.   

22 P.M. Holt & M. W. Daly, A HISTORY OF THE SUDAN: FROM THE COMING OF ISLAM TO THE PRESENT DAY  

(6th ed. 2011), at 163. 

23 Id.  

24 Id.   

25 Id. 

http://moritzlaw.osu.edu/epub/mayhew-hite/wp-content/uploads/2012/03/student-spotlight-march-2012.pdf

http://unmis.unmissions.org/Portals/UNMIS/Documents/General/cpa-en.pdf
http://moritzlaw.osu.edu/epub/mayhew-hite/wp-content/uploads/2012/03/student-spotlight-march-2012.pdf
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A.  Delineating the Abyei Borders: Not as Easy as ABC 

The CPA describes Abyei as a bridge linking North and South Sudan and defines the 

territory as the land of the nine Ngok Dinka chiefdoms transferred to Kordofan in 1905.26  The 

ABC was tasked with defining and demarcating the exact area of the nine Ngok Dinka 

Chiefdoms transferred to Kordofan in 1905.27  While President al-Bashir determined the 

composition and timeframe of the ABC, he was required to include experts, representatives of 

the local Abyei communities, and the local Abyei administration.28  The ABC was required to 

finish its work within two years.29  Once the ABC commission made a determination concerning 

Abyei’s boundaries, it was to present a final report to President al-Bashir, who would 

immediately take the necessary action to implement its findings.30 

The ABC Commission was comprised of: (1) one representative from the Northern 

Government and one from the Sudan People’s Liberation Movement/Army (SPLM/A), (2) five 

impartial experts “knowledgeable in history, geography and any other relevant expertise” 

nominated by the United States, the United Kingdom, and IGAD, (3) two nominees of the 

Northern Government and SPLM/A “from the present administration of the Abyei area,” (4) two 

nominees of the Northern Government from the Misseriya, and (5) two nominees of the SPLM/A 

from the neighboring Dinka tribes to the South of the Abyei Area.31  In determining whether 

Abyei belonged to Northern or Southern Sudan, the ABC would “listen to representatives of the 

                                                
26 CPA, supra note 19, at 68.  

27 Id.   

28 Id.  

29 Id.  

30 Id.  

31 Final Award, supra note 9, at ¶116.   

http://moritzlaw.osu.edu/epub/mayhew-hite/wp-content/uploads/2012/03/student-spotlight-march-2012.pdf
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people of the Abyei Area and their neighbors, listen to presentations of the two Parties,” and 

“consult the British Archives and other relevant sources on Sudan wherever they may be 

available, with a view to arriving at a decision that shall be based on scientific analysis and 

research.”32   

After concluding its research, the ABC issued a report considered by many experts as 

favorable to the South; the report defined the Southern Ngok Dinka’s homeland as 

compromising 18,559,000 kilometers of Abyei.33  This area included all of the major oilfields.34  

A dispute immediately arose between Northern and Southern Sudan over the ABC’s findings, 

with Northern Sudan alleging that the commission had exceeded its mandate.  Instead of 

implementing the ABC report, President al-Bashir and his government explicitly rejected the 

commission’s findings.35   

After the ABC report failed to resolve the Abyei issue, the international community once 

again intervened, and on June 8, 2008, Northern and Southern Sudan signed “The Map for 

Return of IDPs and Implementation of Abyei Protocol” (hereinafter “Abyei Road Map”) in 

Khartoum.36  Within the Abyei Road Map, the Parties agreed to refer their Abyei dispute to 

                                                
32 Id.     

33 Holt & Daly, supra note 22, at 164; Paul von Muhlendahl, International Tribunal Redraws Boundaries of Sudan’s  

Abyei Regions: A Chance for Peace?, The Hague Justice Portal, 

http://www.haguejusticeportal.net/Docs/Commentaries%20PDF/Abyei_Arbitration_EN.pdf (last visited  

November 17, 2011). 

34 Holt & Daly, supra note 22, at 164. 

35 Muhlendahl, supra note 33.   

36 Final Award, supra note 9, at ¶134.  The agreement is also referred to as the “Abyei Road Map.”  

http://moritzlaw.osu.edu/epub/mayhew-hite/wp-content/uploads/2012/03/student-spotlight-march-2012.pdf

http://www.haguejusticeportal.net/Docs/Commentaries%20PDF/Abyei_Arbitration_EN.pdf
http://moritzlaw.osu.edu/epub/mayhew-hite/wp-content/uploads/2012/03/student-spotlight-march-2012.pdf
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arbitration at the PCA and to accept and implement the findings of the arbitration tribunal.37  The 

agreement to arbitrate was signed on July 7, 2008.38   

B.  The Abyei Arbitration  
 

1.  Location: The Permanent Court of Arbitration at The Hague  
 

The PCA describes itself as “an intergovernmental organization with over one hundred 

member states providing arbitration and other various dispute resolution services on an 

international scale for states, state entities, intergovernmental organizations and private 

parties.”39  The PCA was created in 1899 at the Convention for the Pacific Settlement of 

International Disputes, which was convened at the initiative of Czar Nicolas II of Russia “with 

the object of seeking the most objective means of ensuring to all peoples the benefits of a real 

and lasting peace, and above all, of limiting the progressive development of existing 

armaments.”40  

Prior to the Abyei dispute, the PCA had previously arbitrated several other land and 

border disputes involving African countries, including a 1985 maritime delimitation between 

Guinea and Guinea-Bissau and a 2000 boundary dispute between Eritrea and Ethiopia.41  The 

PCA claims that arbitration proves a “most effective tool” for resolving land disputes and further 

                                                
37 Id.   

38 Id.  

39 Permanent Court of Arbitration, About Us Page, http://www.pca-cpa.org/showpage.asp?pag_id=1027  

(last visited November 4, 2011).   

40 Permanent Court of Arbitration, About Us-History Page,  

http://www.pcacpa.org/showpage.asp?pag_id=1044 (last visited November 4, 2011).   

41 Aman Mahray McHugh, Note, Resolving International Boundary Disputes in Africa: A Case for the International 

Court of Justice, 49 HOW. L.J. 209, 227 (2005).  

http://moritzlaw.osu.edu/epub/mayhew-hite/wp-content/uploads/2012/03/student-spotlight-march-2012.pdf

http://www.pca-cpa.org/showpage.asp?pag_id=1027
http://www.pcacpa.org/showpage.asp?pag_id=1044
http://moritzlaw.osu.edu/epub/mayhew-hite/wp-content/uploads/2012/03/student-spotlight-march-2012.pdf
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asserts that arbitration has led to strengthened peace and stability in those areas.42  The fact that 

land disputes still comprise roughly twenty-five percent of all disputes referred to arbitration 

may buttress PCA’s assertion and perhaps reflects a strong belief in arbitration’s effectiveness.43   

However, despite land dispute’s prevalence on the arbitration docket, other reviews of 

arbitration for resolving land disputes are critical of the process and point out that arbitration 

awards are often not respected by states, especially when the arbitration agreement lacks an 

enforcement mechanism.44  As further evidence of arbitration’s ineffectiveness, violence often 

continues following the issuance of an arbitration award in many of the disputed areas.45  

Additionally, some critics cite the diminishing docket of the PCA as evidence of a growing 

disfavor with arbitration and emphasize that PCA has only arbitrated a trickle of disputes in the 

latter half of the twentieth century.46  In light of these critiques, the question arises whether 

arbitration provides the best forum for resolving African border disputes, or if not, whether 

arbitration can be modified to increase its effectiveness in resolving border disputes.    

 

                                                
42 Permanent Court of Arbitration, Film, http://www.pca-cpa.org/showpage.asp?pag_id=363 (last visited on  

November 4, 2011).    

43 Srecko Vidmar, Compulsory Inter-State Arbitration of Territorial Disputes, 31 DENV. J. INT’L L. &  

POL’Y 87, 93 (2002).  

44 Nejib Jibril, Note, The Binding Dilemma: From Bakassi to Badme – Making States Comply with  

Territorial Decisions of International Judicial Bodies, 19 AM. U. INT’L L. REV. 633, 659 (2004); Sudan:  

Recent Developments, supra note 2.    

45 Sudan: Recent Developments, supra note 2.  See also McHugh, surpa note 41, at 239 (explaining that while 

arbitration is better than armed conflict and the severing of diplomatic relations, arbitration cannot create 

international law nor do arbitration tribunals posses their own independent power to enforce arbitration awards).     

46Vidmar, supra note 43, at 93.    

http://moritzlaw.osu.edu/epub/mayhew-hite/wp-content/uploads/2012/03/student-spotlight-march-2012.pdf
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2.  The Ayei Arbitration Rules and Proceedings  
 

The Abyei Arbitration Agreement designated specific rules for the arbitration 

proceedings and narrowed the issues presented to the arbitrators.47  The proceedings of the 

arbitration were governed by PCA’s “Optional Rules for Arbitrating Disputes Between Two 

Parties of Which Only One is a State”, but the arbitration agreement allowed for such rule 

modification as the Parties could agree to in writing. 48    The issues to be settled by the Abyei 

Arbitration Tribunal (“Tribunal”) included:  

(a) Whether or not the ABC Exerts had, on the basis of the agreement of the Parties as per 
the CPA, exceeded their mandate which is ‘to define (i.e. delimit) and demarcate the area of the 
nine Ngok Dinka chiefdoms transferred to Kordofan in 1905’ as stated in the Abyei Protocol . . . . 
(b)  If the Tribunal determines, pursuant to Sub-article (a) herein, that the ABC Experts did 
not exceed their mandate, it shall make a declaration to that effect and issue an award for the full 
and immediate implementation of the ABC Report.   
(c) If the Tribunal determines, pursuant to Sub-article (a) herein, that the ABC Experts 
exceeded their mandate, it shall make a declaration to that effect, and shall proceed to define (i.e. 
delimit) on map the boundaries of the area of the nine Ngok Dinka chiefdoms transferred to 
Kordofan in 1905, based on the submissions of the Parties.49   
 

 Under the auspices of the PCA, the Tribunal had six months from the 

commencement of the proceedings, with a possible extension of up to three months, to 

issue an award.50  Additionally, the parties could choose to have one or three arbitrators.51  

However, the Parties chose five arbitrators to comprise the Tribunal, an option available 

under PCA rules in a dispute involving two nation states.52  Each Party was entitled to 

                                                
47 Id. at ¶3, ¶6.  

48 Id. at ¶3.    

49 Id. at ¶6. 

50 Id. at ¶19.  

51 Permanent Court of Arbitration Optional Rules for Arbitrating Disputes Between Two Parties of Which  

Only One is a State. Art.5, available at http://www.pca-cpa.org/upload/files/1STATENG.pdf.   

52 Final Award, supra note 9, at ¶7.  Interestingly, the PCA Rules for arbitrating between two states specifically 

allows for one, three or five arbitrators, whereas the rules for arbitration between one state and another party that is 

Jennifer Herman� 3/11/12 11:51 PM
Comment [1]: Confirm that this is a direct 
quotation please!  It sounds like one. 

Elizabeth� 3/12/12 7:10 PM
Comment [2]: This is a DIRECT QUOTE!  
CONFIRMED! 

http://moritzlaw.osu.edu/epub/mayhew-hite/wp-content/uploads/2012/03/student-spotlight-march-2012.pdf
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appoint two arbitrators who were either current or former members of the PCA or 

members of tribunals for which PCA acted as a registry.53  The four party-appointed 

arbitrators would then choose a fifth arbitrator who was required to be a “renowned 

lawyer of high professional qualifications, personal integrity, and moral reputation with 

experience in such disputes.”54 No other qualifications for arbitrators were established.55 

3.  The Arbitrators’ Decision  
 

The Tribunal was presented with the arduous task of determining whether the ABC correctly 

decided the appropriate line of demarcation between Northern and Southern Sudan, thus 

resolving whether the Abyei region belonged to the former or to the latter.  If the Tribunal found 

that ABC had correctly decided upon the North/South border, the Tribunal would call for the full 

implementation of ABC’s report.  On the other hand, if the Tribunal determined that ABC had 

exceeded its mandate, the Tribunal was tasked with determining Abyei’s correct borders.     

The Abyei arbitration award, published in 2009,56 emphasized the Tribunal’s reliance on 

the sequence of the issues presented before them.  Thus, according to the Tribunal, it was first 

tasked with deciding whether or not ABC exceeded its mandate, “i.e. to determine whether or not 

the Experts’ interpretation and implementation of its mandate was reasonable.”57 If the Tribunal 

                                                                                                                                                       
not a state only call for one or three arbitrators.   Here the parties chose five arbitrators to oversee the Abyei 

arbitration.   Permanent Court of Arbitration Optional Rules for Arbitrating Disputes Between Two States art. 5, 

available at http://www.pca-cpa.org/upload/files/2STATENG.pdf.   

53 Final Award, supra note 9, at ¶7.  

54 Id. at ¶12.  

55 Id.  

56 Final Award, supra note 9.    

57 PCA Press Release, Abyei Arbitration: Final Award Rendered, July 22, 2009, at 3. 

http://moritzlaw.osu.edu/epub/mayhew-hite/wp-content/uploads/2012/03/student-spotlight-march-2012.pdf
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determined that ABC had in fact exceeded its mandate by leaving its conclusions unsupported by 

reason, the Tribunal was to define and delimit the borders of Abyei using only the Parties’ 

submissions during the arbitration proceeding.58  Thus, “the Parties did not expect or authorize 

the Tribunal to evaluate the evidence in such a manner as to amount to a re-determination of the 

correct boundaries of the Abyei Area in 1905.”59  The Tribunal was limited to analyzing the 

reasonableness of the ABC’s report.  

 In approaching the reasonableness question, the Tribunal first found that ABC took a 

reasonable approach to its mandate by adopting a predominantly “tribal” interpretation.60  The 

Tribunal agreed with ABC (and Southern Sudan) that its mandate primarily required it to delimit 

and demarcate the area of the nine Ngok Dinka Chiefdoms as of 1905.  In contrast, Northern 

Sudan argued that ABC’s mandate required the commission to take a predominantly “territorial” 

approach and determine the boundaries according to the area of land that was administratively 

transferred by the Anglo-Egyptians in 1905.61   

While the Tribunal did find that some of ABC’s conclusions were unreasonable and 

unsupported by fact, the Tribunal adopted the majority of ABC’s findings—leaving Abyei 

primarily in Southern control.  However, two of Abyei’s major oil fields, which account for 26% 

of Sudan’s total oil production and alone raised 1.8 billion dollars in revenue from 2005-2007, 

were seceded to the North.62  Where the Tribunal found that ABC had, in fact, exceeded its 

mandate (specifically, at the northernmost point, eastern, and western borders), the Tribunal 

                                                
58 Id. 

59 Id.  

60 Id. at 5.  

61 Id. at 5-7.   

62 Muhlendahl, supra note 33.    

http://moritzlaw.osu.edu/epub/mayhew-hite/wp-content/uploads/2012/03/student-spotlight-march-2012.pdf
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demarcated the boundary lines according to the evidence presented by the parties during 

arbitration.63   

 Upon issuing its award, the Tribunal emphasized the conciliatory nature of the arbitration 

agreement and asked the Parties to accept its findings.64  The Tribunal also urged the Parties to 

take the next step according to the arbitration agreement, which required President al-Bashir to 

immediately execute the award.65  The United States and the European Union also issued a joint 

statement encouraging both Parties to adhere to the ruling immediately.66  

The Parties adhered to neither the award nor the pleas for peace and reconciliation; even 

dissenting arbitrator Al-Khasawneh argued that the award was “self-contradicting, result-

oriented, in many respects cavalier, insufficiently critical and unsupported by evidence, and 

indeed flying in the face of overwhelming contrary evidence.”67 The government of Northern 

Sudan refused to honor the arbitration award, and despite international pressure, President al-

Bashir did not execute the award’s provisions.68 

With no enforcement mechanism in the arbitration agreement, implementation of the 

arbitration award was left solely to the Parties’ discretion—allowing for its ultimate and 

                                                
63 Id.   

64 Final Award, supra note 9, at ¶ 767.  Unfortunately it was too late for the people of Abyei.  The region had been 

torn apart by fighting in 2008 forcing it inhabitants to flee the area.  Sharon Otterman, Court Redraws Disputed Area 

in Sudan, N.Y. TIMES, July 22, 2009, available at 

http://www.nytimes.com/2009/07/23/world/africa/23sudan.html?ref=sudan.   

65 Final Award, supra note 9, at ¶ 769.    

66 Sudan: Recent Developments, supra note 2.   

67 Al-Khasawneh, supra note 10.    

68 Human Rights Watch, Sudan: Events of 2009, http://www.hrw.org/world-report-2009/sudan (last visited 

November 4, 2011).  
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foreseeable rejection.69  Further, the arbitration award failed to fully address ownership of 

Abyei’s highly contentious oil producing region, giving further credence to the “compromise” 

accusation leveled by dissenting Arbitrator Al-Khasawneh.70  U.S. Special Envoy for Peace, 

John C. Danforth, had previously warned that “there can be . . . no enduring settlement” in Sudan 

until the oil issues were dealt with.71  Despite the arbitration award, violence continued to rage 

between Northern and Southern Sudan over Abyei.72   

The failure of arbitration to resolve Sudan’s Abyei conflict brings into question the 

effectiveness of using the PCA and other international arbitration forums to resolve African 

border disputes.  In order to increase an arbitration forum’s effectiveness, international bodies 

must make modifications to their arbitration processes.      

III.  Creating an Effective Arbitration Forum  
 

Ultimately, arbitration failed to end the long and bloody battle over Abyei, but the 

arbitration process provides important insights into how to approach African border disputes in 

the future.  First, the arbitration process as a whole should not be discounted because it has 

                                                
69 Final Award, supra note 9, at 769.  

70 Holt & Daly, supra note 22, at 164.  Muhlendahl, supra note 33 (explaining that two of the highest producing 

areas were awarded to North Sudan).  

71 Danforth, supra note 15.     

72 The Sudanese economy has been significantly boosted by the presence of oil and natural gas.  While forty percent 

of Sudanese citizens live in abject poverty and eighty percent of the labor force works in agriculture, Sudan is 

estimated to have $1.6 billion in proven oil reserves generating $500 million in revenue annually and $99.11 billion 

in proven natural gas reserves.  Dhooge, supra note 2, at n 21; Emily Wax, Sudan’s Unbowed, Unbroken Inner 

Circle, WASH. POST, May 3, 2005, available at http://www.washingtonpost.com/ac2/wp-dyn/A32911-

2005May3?language=printer; CIA, The World Factbook: Sudan, https://www.cia.gov/library/publications/the-

world-factbook/geos/su.html (last visited November 4, 2011).     
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proven effective for resolving international disputes in the commercial sector.73  In the 

commercial sector, arbitration’s unique characteristics, including secrecy and arbitrator selection, 

are attractive to parties and critical to effectiveness. 74  However, in the context of African border 

disputes, these factors may not prove as beneficial or effective.   

Ana Spain describes arbitration as “less useful for contexts requiring deeper resolution 

and reconciliation because it is not designed to elicit and address the identity or emotional 

aspects of a conflict.” 75  Arbitration may not provide an appropriate forum for resolving African 

border disputes because these disputes often involve complicated political and cultural issues.76  

This reasoning may help explain the failure of the Abyei arbitration.  While the Abyei arbitration 

allowed for a flexible approach to secrecy and arbitrator selection, the agreement did not go so 

far as to include an enforcement mechanism.  Without the latter, parties involved in a contentious 

border dispute, such as Abyei, likely will not execute unpopular arbitration awards.  To create an 

effective arbitration forum, international arbitration should consider changes to (1) secrecy, (2) 

arbitrator selection, and (3) enforcement mechanisms.    

A.  Secrecy of Arbitration Proceedings 

While secret arbitration proceedings may encourage party participation and permit both 

sides to voice arguments without fearing future litigation, public arbitrations also have benefits, 

                                                
73 Catherine Rogers, Context and Institutional Structure in Attorney Regulation: Constructing an Enforcement 

Regime for International Arbitration, 39 STAN. J. INT’L L. 1, 12-14 (2003).  

74 For a description of the benefits of arbitration see Jibril, supra note 49, at 65; McHugh, supra note 68, at 230-34; 

Vidmar, supra note 43, at 95.   

75 Ana Spain, Using International Dispute Resolution to Address the Compliance Question in International Law, 40 

GEO. J. INT’L L. 807, 828 (2009).    

76 Id.  
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which are especially salient in African border disputes.77  First, a public forum may more 

accurately reflect how disputes are traditionally handled in African culture.  In African villages, 

disputes are not resolved in secret.78  Instead, entire communities participate in conflict 

resolution proceedings and work collectively to enforce the outcomes.79  Second, publicizing 

arbitration proceedings can prevent parties from withdrawing from the process.80  Lastly, a 

public arbitration many encourage party compliance with the arbitration award.81     

For the Abyei arbitration, the PCA took an entirely novel approach and web-streamed the 

entire arbitration, thus providing the public with a front row seat to the proceedings.82  Streaming 

the arbitration over the internet allowed anyone with internet access to follow the developments 

at The Hague.83  Additionally, the arbitration was conducted in three languages—English, Arabic 

                                                
77 Laurel L. Rose, Are Alternative Dispute Resolution (ADR) Programs Suitable for Africa?, AFRICA NOTES, 5, 6 

(1996)(emphasizing that African mediations are characterized by open communication and full public disclosure.  

Mediators seek an outcome that appeals to the entire community.  Their decisions focus on restoring harmony and 

increasing the viability of the community’s multifaceted social/political relationships, thus placing society’s interests 

before those of the disputants). 

78 Id.  

79 McHugh, supra note 41, at 230-31. 

80 Id. at 231.  

81 Id.  

82 Permanent Court of Arbitration, Final Award Webcast, http://www.pcacpa.org/showpage.asp?pag_id=1306 (last 

updated November 4, 2011).  

83 Unfortunately, those most affected by the Abyei dispute and may not have had computer access and therefore 

were unable to watch the proceedings.  In 2000, .1% of Sudanese had access to the internet.  Just eight years later in 

2009, internet access had increased to 10.2% of the population.  Internet World Stats, 

http://www.internetworldstats.com/af/sd.htm (last updated November 5, 2011).  Contrast this with the United States 
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and Dinka—allowing a greater number of individuals to participate.84  Lastly the arbitration 

award itself was published and widely-available on the internet.85  While the publicity 

surrounding the Abyei arbitration may have contributed to securing party participation with the 

proceedings, publicity was not enough to secure compliance with the Abyei arbitration award.    

PCA’s radical approach to public arbitration demonstrates that publicity alone is enough to 

secure implementation of an arbitration award in a highly contentious border dispute.     

B.  Flexibility in Arbitrator Selection  

For land dispute arbitrations, arbitrator selection plays a key role in securing party buy-in 

to the process.86 Parties have the power to choose those arbitrators whom they believe (1) will 

make wise decisions, (2) posses a general understanding of the dispute, the geographical area, 

and the cultures involved, and (3) have the desired technical expertise.87 Flexibility in arbitrator 

selection is perhaps the most important aspect of arbitration lending itself to the resolution of 

territorial disputes.88  As Srecko Vidmar elaborates,  

Since most territorial disputes are deeply rooted in local history and involve neighboring states, an 
arbitral panel that appreciates such local circumstances will be more likely to utilize the particular 
legal and cultural norms observed in the area in order to craft an imaginative solution that would 
not be evident to a panel comprised of jurists without such local knowledge.89 
 

                                                                                                                                                       
where in 2009, 77.1% of the population had internet access.  Internet World Stats, 

http://www.internetworldstats.com/am/us.htm (last updated November 5, 2011).   

84 Final Award, supra note 9, at ¶ 79.    

85 Permanent Court of Arbitration, Final Award, http://www.pcacpa.org/showpage.asp?pag_id=1306 (last updated 

November 4, 2011).  

86 Jibril, supra note 44, at 662.   

87 Vidmar, supra note 43, at 96.   

88 Id.  

89 Id.    

http://moritzlaw.osu.edu/epub/mayhew-hite/wp-content/uploads/2012/03/student-spotlight-march-2012.pdf

http://www.internetworldstats.com/am/us.htm
http://www.pcacpa.org/showpage.asp?pag_id=1306
http://moritzlaw.osu.edu/epub/mayhew-hite/wp-content/uploads/2012/03/student-spotlight-march-2012.pdf


 19 

Permitting parties to structure arbitration by choosing their decision-makers makes arbitration a 

bigger investment for the parties, thus increasing the likelihood of adherence by both parties to 

an arbitration award. 

In the Abyei arbitration, however, even allowing the Parties to select their own arbitrators 

was not enough to secure their compliance with the subsequent arbitration award.90  Both 

Northern and Southern Sudan selected two esteemed scholars who were current or former 

members of the PCA or members of tribunals where the PCA acted as a registry of arbitrators.91  

Interestingly, not one of the Parties chose an arbitrator from Sub-Saharan Africa, four of the five 

were American or Western European, and the only arbitrator to dissent was of non-Western 

descent.92   

While impossible to know with certainty, not choosing arbitrators from the area in 

conflict, or even the African Continent, may have made it more difficult for the arbitrators to 

grasp the conflict’s complexity.  The Abyei conflict goes beyond a mere determination of the 

border between North and South Sudan.93  As noted by Gerhard Baum, Special Rapporteur on 

the Sudan: “In view of the links between peace and democracy and human rights, peace talks 

should be more comprehensive and include all stakeholders in what is not simply a North-South 

conflict.”94  The Abyei dispute also involves a clash of religion and culture that is “rooted in 

                                                
90 Jibril, supra note 44, at 663.   

91 Final Award, supra note 9, ¶ 8.   

92 The panel was comprised of two Americans, one Austrian, one Frenchman and one Jordanian. All arbitrators were 

men. Id. ¶¶¶ 9, 10, 15.   

93 Juma, supra note 11, at 466.  

94 Situation of Human Rights in Sudan, U.N. Commission on Human Rights, 57th Sess., Provisional  
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northern domination of the non-Muslim, non-Arab southern Sudanese.”95  The distinct cultures 

of Sudan’s North and South meet in the Abyei region.96  While Northerners are primarily 

Muslim and Arabic in speech, outlook, and culture, Southerners are ethnically diverse and 

comprised of a multitude of tribes and languages.97  Christianity and Animism are the dominant 

religions.98 Additionally, the majority of Southerners do not claim Arab descent and are 

generally not Muslim.99  Two tribes, the southern Dinka Ngok and the northern Misseriya, both 

claim Abyei.100  The Dinka Ngok maintain Abyei as their traditional homeland and can trace 

their presence to at least the eighteenth century, while the Misseriya, a nomadic Arab tribe, spend 

part of the year in Abyei grazing their cattle.101   

In Abyei, a tribunal full of Western scholars and lawyers may have lacked the required 

diversity to fully comprehend the complex cultural, political, and religious differences of the 

Parties and thus, failed to engage their cooperation in a dynamic and durable solution.  However, 

in fairness to the PCA and the arbitrators, any arbitration award reached by the Tribunal could 

have been rejected by the “losing” party regardless of the publicity associated with the 

                                                                                                                                                       
Agenda Item 111(c), at 2, P39, U.N. Doc. A/57/326 (2002).    

95 CIA, supra note 72.  

96 James Copnall, Sudan: Why Abyei is Crucial to North and South, B.B.C., May 23, 2011, available at  

http://www.bbc.co.uk/news/world-africa-13502845.  

97 Holt & Daly, supra note 22, at 164.    

98 Wax, supra note 72.   

99 Id.   

100 Copnall, supra note 95.   

101 Final Award, supra note 9 ¶¶¶ 105-07; Copnall, supra note 95.   
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proceedings or the nationality of the arbitrators.102  Thus, for arbitration to serve as an effective 

forum for resolving African border disputes, arbitration agreements must include strong 

enforcement mechanisms.   

C.  Enforceability  

In the commercial sector, international arbitration “enjoys an institutionalized 

enforcement framework.103  UNCITRAL rules ensure that international commercial arbitration 

agreements are “reliably and uniformly enforceable in national courts.”104  These rules are well 

recognized and adhered to by the participants, thus allowing nation-states to provide support for 

party-drafted arbitral agreements and subsequent awards.105 In contrast, international border 

disputes have no automatic enforcement mechanisms or treaties.106   

For instance, Ethiopia and Eritrea fought for over two years over a shared border.107  

Similar to Sudan’s Abyei dispute, the Parties submitted their conflict to arbitration at PCA. 108 

The Tribunal consisted of five arbitrators comprised of judges, treaty experts, and international 

jurists all chosen by the Parties.109  Upon issuance of the award, Ethiopia immediately expressed 

                                                
102 Jibril, supra note 44, at 635-36 (“African countries continue to call upon international judicial bodies to mediate 

present day border disputes.  Although some African countries have consented to border rulings by international 

judicial bodies, other African countries have refused to comply with unfavorable rulings”).   

103 Spain, supra note 75, at 828.  

104 Id. at 829.   

105 Rogers, supra note 73, at 15-16 

106 Jibril, supra note 44, at 659-61.  

107 New Ethiopia-Eritrea Border Revealed, B.B.C.,  April 13, 2002, available at 

http://news.bbc.co.uk/2/hi/africa/1927986.stm (last updated on November 5, 2011).   

108 Id.   

109 Id.   
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its disappointment with the PCA award.110  One year and seven months after issuing its award, 

the PCA recalled the Parties for a meeting in order to express its concern with the lack of 

progress in execution.111  At the same time, the PCA made the determination that there was 

nothing further it as an organization could do to secure the award’s enforcement.112  Without an 

enforcement mechanism the arbitration award failed to end the border dispute.113  The fighting 

and hostility between Ethiopia and Eritrea over the border continues to this day.114 

In another failed example of international intervention, the International Court of Justice 

(ICJ) heard a land dispute between Nigeria and Cameroon.  The ICJ ruled that the disputed 

territory belonged to Cameroon and gave Nigeria two years to withdraw from the area.115  

Instead of accepting the ICJ’s ruling, Nigeria responded with “anger and contempt.”116 Returning 

the area to Cameroon took an additional four years of diplomatic negotiations beyond the two 

year allowance that was allotted for withdrawal.117   

                                                
110 See Eritrea-Ethiopia Boundary Commission, Decision Regarding the Request for Interpretation Correction and 

Consultation Submitted by the Federal Democratic Republic of Ethiopia on 13 May 2002, http://www.pca-

cpa.org/upload/files/Decision24June2002.pdf (last visited November 5, 2011).    

111 Id.  

112 Id.   

113 Eritrea Profile, B.B.C., October 4, 2011, http://www.bbc.co.uk/news/world-africa-13349395 (last visited 

November 5, 2011).   

114 Id.  

115 Felicia Price, The Bakassi Peninsula: The Border Dispute Between Nigeria and Cameroon, ICE Case Studies, 

No. 163 (November 2005), available at http://www1.american.edu/ted/ice/nigeria-cameroon.htm. 

116 Jibril, supra note 44, at 636.   

117 Background Note: Cameroon, U.S. Dept. of State, October 28, 2011,   
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Allowing parties to choose their own arbitrators and structure the proceedings provides a 

good start to encouraging party participation in border dispute arbitrations.  However, unlike 

commercial arbitration agreements, international border dispute arbitration agreements often 

have no enforcement mechanisms.  Facing no consequences for failing to comply with an 

arbitration decision, parties can simply disregard unpopular rulings.118In the case of Nigeria and 

Cameroon, after Nigeria rejected the ICJ’s ruling, the UN simply directed the Parties back to the 

all-too-familiar mediation table.119   

Until the UN, regional international organizations, and first-world nation-states choose to 

throw their weight behind arbitrator decisions, the power of international arbitration to resolve 

African land disputes remains questionable.120  Monetary penalties or a loss of membership in 

international and regional organizations may provide sufficient motivation to honor an 

unfavorable arbitration award.121  Further, the IMF or World Bank could refuse funding to those 

countries who disregard an arbitration award as many African countries are dependent on foreign 

aid.122  For instance, in the Abyei arbitration the African Union could have become involved and 

threatened a loss of membership if Sudan refused to execute the arbitration award.   

                                                                                                                                                       
http://www.state.gov/r/pa/ei/bgn/26431.htm (last visited November 5, 2011).    

118 Jibril, supra note 44, at 659.   

119 Id. at 659-60.  

120 Vidmar, supra note 43, at 110.  

121 Jibril, supra note 44, at 673.  

122 Id; William Easterly, Can Foreign Aid Save Africa?, 17 CLEMENS LECTURE SERIES, 2005, at 5, available at  

http://www.csbsju.edu/Documents/Clemens%20Lecture/Clemens2005.pdf.   
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Any future arbitration agreements must vigilantly avoid vague clauses and weak, 

ambiguous enforcement mechanisms.123  Nejib Jibril suggests that “in a contentious  border 

dispute, the arbitration agreement should spell out the provisions relating to the appeals process 

and the court’s power to reconsider its prior decision.”124  In the Abyei arbitration, such a 

procedural clause could have illuminated the exact circumstances under which the losing party 

could appeal and have the Tribunal reconsider its award.  

Just because “Africa states have displayed some form of preference for diplomatic and 

informal means of resolution of disputes between themselves,” does not mean that parties will 

enforce such rulings, without outside pressure.125   International bodies concerned with 

peacekeeping cannot simply rely on the disputing parties to execute arbitration awards in 

contentious border disputes.  Harsh and specific enforcement clauses, such as those imposing 

economic sanctions or providing for an appeal only under specified circumstances, will make it 

more likely that parties will execute arbitration awards.   

IV.  Conclusion  
 

Arbitration thus far has failed to provide an effective forum for resolving African border 

disputes.  However, the failure may result more from a lack of enforcement mechanisms than an 

inherent inability of international arbitration to deal with the complexities innate to border 

conflicts.  Arbitration provides for flexibility and its traditional characteristics, such as secrecy 

and arbitrator selection, are easily manipulated to suit the needs of the parties, but without 

enforcement mechanisms arbitration awards are essentially meaningless.  Unless international 
                                                
123 Jibril, supra note 43, at 670.   

124 Id.   

125 Mweti Munya, The International Court of Justice and Peaceful Settlement of African Disputes: Problems, 

Challenges and Prospects, 7 D.C.L. J. INT’L L. & PRAC. 159, 164 (1998).    
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bodies and other nation states step-up to enforce arbitration awards, parties are free to reject 

unpopular findings without consequence.  Arbitration provides a viable forum for resolving 

African land disputes; however, the arbitration agreements must have specific enforcement 

mechanisms to ensure party compliance.      
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