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Welcome
The Ohio State Journal on Dispute Resolution, in collaboration with the Moritz College of Law's Program on Dispute Resolution,
is pleased to bring you Volume 9, Issue 2 of the Mayhew-Hite Report on Dispute Resolution and the Courts.

Evaluating Public Access Ombuds
Programs: An Analysis of the
Experiences of Virginia, Iowa and
Arizona in Creating and Implementing
Ombuds Offices to Handle Disputes
Arising Under Open Government Laws

Daxton R. "Chip" Stewart

Ombuds offices have been established in several
states to oversee disputes arising under state open
government laws. The author conducted case
studies of three of these programs. Using Dispute

Systems Design theory, this article analyzes the major themes uncovered in the
case studies of Virginia’s Freedom of Information Advisory Council, created in
2000; Iowa’s public records and open meetings position in the state office of the
Citizens’ Aide/Ombudsman, established in 2001; and Arizona’s assistant ombuds
for public access, created in 2007 in the Ombudsman/Citizens’ Aide office. Results
showed that the offices largely comported with the major goals of ombuds
programs – independence, impartiality, and providing a credible review process –
but weaknesses in perceptions of impartiality hurt the development of the Iowa
and Arizona programs. The program with the most perceived success, Virginia’s
FOI Advisory Council, also appeared to embrace the tenets of Dispute Systems
Design the most in the creation and implementation of the office, such as involving
stakeholders and actively pursuing buy-in of government groups in the early days
of the program. In conclusion, this article offers best practices for designing new
ombuds offices or improving existing programs. [Read More]

ARTICLE SUMMARY

Letting the Arbitrator Decide Unconscionability Challenges
Karen Halverson Cross, a Professor of Law at the John Marshall Law School in
Chicago, has written an article examining the current trend of increasing deference

STUDENT SPOTLIGHT

Maureen Fulton: Optimizing the
Success of Foreclosure Mediation
Programs
In the next four years, nine million
homeowners could lose their homes to
foreclosure. People walk away from
their homes every day, losing hard-
earned investments without knowing
how to alleviate their financial
problems. One big reason for home loss
could be lack of communication.
According to local judges in one county,
80 percent of homeowners who are at
risk of foreclosure have not made any
efforts to mitigate their mortgage
troubles with their lenders. This paper
addresses the problems homeowners
face in dealing with foreclosures and
how foreclosure mediation can help
alleviate these problems. [Read More]
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toward arbitrators in the United States. This article appears in the forthcoming
Volume 26 Issue 1 of The Ohio State Journal on Dispute Resolution. Professor
Cross uses both historical and comparative perspectives in her assessment that the
courts are increasingly allowing arbitrators to determine jurisdictional questions.
[Read More]

CASE SUMMARY

Trustmark Insurance Co. v. John Hancock Life Insurance Company (U.S.A.)
Reinsurer, Trustmark Insurance Company, filed diversity action against insurer,
John Hancock Life Insurance Company, asking court to issue preliminary injunction
to prevent further arbitration of alleged fraud by insurer in not disclosing
documents relevant to prior arbitration as long as prior arbitrator remained
member of new panel, and to prevent arbitration of a confidentiality agreement
which prevented parties from disclosing evidence, proceedings, and the award
granted. The United States District Court for the Northern District of Illinois issued
a preliminary injunction reasoning that the prior arbitrator was not disinterested.
The judge also ruled that the second panel is not entitled to consider the decision
made by the first panel. The injunction stopped the arbitration. Hancock appealed.
[Read More]

HEADLINE NEWS

Moritz College of Law Continues Success in Representation in Mediation
Competition
The Ohio State Moritz College of Law continued its tradition of success in the ABA
Section on Dispute Resolution's Representation in Mediation Competition, taking
both first and second place at the regional competition and sending a team to the
national competition. The Moritz team of Ramsey Reid '11 and Jessica Kim '11
came in first place at the Region 5 finals, just besting the second place team from
Moritz, Amanda Parker '12 and Nicholas Torres '12. [Read More]

Schwartz Lecturer John Braithwaite Shares a World of Knowledge on
Restorative Justice
The Annual Schwartz Lecture on Dispute Resolution featured John Braithwaite, a
renowned force in the restorative justice movement. Braithwaite used pictures and
videos from his work with Truth and Reconciliation commissions around the world
to challenge the sequence of "truth, justice, reconciliation" that is part of the
standard understanding of how these commissions should be established. [Read
More]

Three Moritz Students Excel in New Mediation Competition
A team from the Moritz College of Law successfully tested both their advocacy and
mediation skills in a brand new mediation competition. The three student team of
Wan Kim '12, Allison Tuesday '12, and Amanda Parker '12, reached the
championship round of the first annual Great Lakes Mediation Tournament held in
Ann Arbor, Michigan on February 4-5. [Read More]

Three Students Honored with ADR Writing Prize
Moritz College of Law recently honored three students with the 2011 Nancy H.
Rogers Prize in Dispute Resolution Scholarship. Each year, the award recognizes
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Moritz Program on Dispute
Resolution
Widely regarded as one of the nation's
finest programs in the area of
Alternative Dispute Resolution, the
Moritz ADR program was established in
recognition of the need for future
lawyers to be trained in an array of
dispute resolution methods beyond
litigation, including negotiation,
mediation, and arbitration. [Program
Home]
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professors from around the United
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involving dispute resolution.
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students who, in the judgment of a committee of faculty members who teach
dispute resolution, wrote research papers on a dispute resolution topic that, in the
donor's language, "reflect the analytical rigor and intellectual breadth associated
with highly-regarded scholarly contributions." [Read More]
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Evaluating Public Access Ombuds Programs: An Analysis of the
Experiences of Virginia, Iowa and Arizona in Creating and
Implementing Ombuds Offices to Handle Disputes Arising Under
Open Government Laws

Daxton R. "Chip" Stewart

ABSTRACT

Ombuds offices have been established in several states to oversee disputes arising under state
open government laws. The author conducted case studies of three of these programs. Using
Dispute Systems Design theory, this article analyzes the major themes uncovered in the case
studies of Virginia’s Freedom of Information Advisory Council, created in 2000; Iowa’s public
records and open meetings position in the state office of the Citizens’ Aide/Ombudsman,
established in 2001; and Arizona’s assistant ombuds for public access, created in 2007 in the
Ombudsman/Citizens’ Aide office. Results showed that the offices largely comported with the
major goals of ombuds programs – independence, impartiality, and providing a credible review
process – but weaknesses in perceptions of impartiality hurt the development of the Iowa and
Arizona programs. The program with the most perceived success, Virginia’s FOI Advisory Council,

also appeared to embrace the tenets of Dispute Systems Design the most in the creation and implementation of the office, such
as involving stakeholders and actively pursuing buy-in of government groups in the early days of the program. In conclusion,
this article offers best practices for designing new ombuds offices or improving existing programs.

Government transparency is essential in a democracy to ensure that citizens and their proxy, the news media, can effectively
scrutinize the conduct of public business. For this reason, the federal government, the District of Columbia, and all 50 states
have passed open government laws that are intended to ensure public access to government records and meetings.

And yet, more than a century after the earliest of these “sunshine laws” went into effect, citizens and journalists still struggle to
consistently receive access to meetings and records as the laws require. Tension is certainly inherent in the relationship
between a citizenry that wants to remain informed and agents of government who seek to control information, and the tension
may be even greater between government and those given special protection under the First Amendment to monitor
government, the news media.

Since Connecticut created the state’s Freedom of Information Commission in 1975, several jurisdictions have developed
programs to manage disputes concerning public access to government records and meetings. While every state offers judicial
remedies for parties who feel they have wrongfully been denied access to records or meetings under the law, alternative
programs have been created in several jurisdictions. As of the end of 2009, 32 states had implemented some kind of alternative
dispute resolution (ADR) program to handle public access issues, including administrative agencies, mediation programs, public
access counselors, special duties for attorneys general, and groups to provide informal advisory opinions. Five states have
created ombuds programs to scrutinize public access issues, and others have incorporated already existing ombuds programs to
investigate complaints regarding public access matters. Additionally, the federal government established the Office of
Government Information Services, which in 2009 began providing oversight of agencies’ responses to the Freedom of
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Information Act.

Though ombuds offices to manage public access disputes have been in existence for nearly a decade, the process of creating
and operating these programs has been the subject of little empirical research. As new public access ombuds programs are
created, and as other new programs develop, the successes, failures, and challenges faced by other ombuds program can help
to inform better design and outcomes. This study, informed by Dispute Systems Design theory, includes the conclusions drawn
from case studies of public access ombuds offices in three jurisdictions: Virginia and Iowa, the first two programs, which have
been in existence for nearly a decade, and the more recently-created Arizona program.

[READ THE WHOLE ARTICLE]

The Ohio State University | Michael E. Moritz College of Law | 55 West 12th Avenue | Columbus, OH 43210-1391

Mayhew-Hite Report - Volume 9 Issue 2 (Lead Article)

http://moritzlaw.osu.edu/epub/mayhew-hite/vol9iss2/lead.php

http://moritzlaw.osu.edu/epub/mayhew-hite/vol9iss2/lead.php


 

 

 

 

 

 

 

Evaluating Public Access Ombuds Programs: 

 

An Analysis of the Experiences of Virginia, Iowa and Arizona in  

Creating and Implementing Ombuds Offices to Handle Disputes 

Arising Under Open Government Laws 

 

Daxton R. “Chip” Stewart, Ph.D., LL.M. 

Schieffer School of Journalism 

Texas Christian University 

TCU Box 298060 

Fort Worth, TX  76129 

d.stewart@tcu.edu 

(817) 257-5291 

 

 

 

 

http://moritzlaw.osu.edu/epub/mayhew-hite/vol9iss2/lead.pdf

mailto:d.stewart@tcu.edu
http://moritzlaw.osu.edu/epub/mayhew-hite/vol9iss2/lead.pdf


Evaluating Public Access Ombuds Programs 

 

1 

 

ABSTRACT 

 

 Ombuds offices have been established in several states to oversee disputes arising under 

state open government laws.  The author conducted case studies of three of these programs.  

Using Dispute Systems Design theory, this article analyzes the major themes uncovered in the 

case studies of Virginia‟s Freedom of Information Advisory Council, created in 2000; Iowa‟s 

public records and open meetings position in the state office of the Citizens‟ Aide/Ombudsman, 

established in 2001; and Arizona‟s assistant ombuds for public access, created in 2007 in the 

Ombudsman/Citizens‟ Aide office.  Results showed that the offices largely comported with the 

major goals of ombuds programs – independence, impartiality, and providing a credible review 

process – but weaknesses in perceptions of impartiality hurt the development of the Iowa and 

Arizona programs.  The program with the most perceived success, Virginia‟s FOI Advisory 

Council, also appeared to embrace the tenets of Dispute Systems Design the most in the creation 

and implementation of the office, such as involving stakeholders and actively pursuing buy-in of 

government groups in the early days of the program.  In conclusion, this article offers best 

practices for designing new ombuds offices or improving existing programs. 
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Government transparency is essential in a democracy to ensure that citizens and their 

proxy, the news media, can effectively scrutinize the conduct of public business.  For this reason, 

the federal government, the District of Columbia, and all 50 states have passed open government 

laws that are intended to ensure public access to government records and meetings.
1
 

 And yet, more than a century after the earliest of these “sunshine laws” went into effect, 

citizens and journalists still struggle to consistently receive access to meetings and records as the 

laws require.  Tension is certainly inherent in the relationship between a citizenry that wants to 

remain informed and agents of government who seek to control information, and the tension may 

be even greater between government and those given special protection under the First 

Amendment to monitor government, the news media. 

 Since Connecticut created the state‟s Freedom of Information Commission in 1975, 

several jurisdictions have developed programs to manage disputes concerning public access to 

government records and meetings.  While every state offers judicial remedies for parties who 

feel they have wrongfully been denied access to records or meetings under the law, alternative 

programs have been created in several jurisdictions.  As of the end of 2009, 32 states had 

implemented some kind of alternative dispute resolution (ADR) program to handle public access 

issues, including administrative agencies, mediation programs, public access counselors, special 

duties for attorneys general, and groups to provide informal advisory opinions.
2
  Five states have 

created ombuds programs to scrutinize public access issues, and others have incorporated already 

existing ombuds programs to investigate complaints regarding public access matters.
3
  

                                                           
1
 Shannon E. Martin, FREEDOM OF INFORMATION:  THE NEWS THE MEDIA USE 131-133 (2008). 

2
 See Daxton R. “Chip” Stewart, Managing Conflict Over Access:  A Typology of Sunshine Law Dispute Resolution 

Systems, 1 J. OF MEDIA L. & ETHICS 49 (2009). 
3
 Id. at 69-71. 
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Additionally, the federal government established the Office of Government Information 

Services, which in 2009 began providing oversight of agencies‟ responses to the Freedom of 

Information Act.
 4

 

 Though ombuds offices to manage public access disputes have been in existence for 

nearly a decade, the process of creating and operating these programs has been the subject of 

little empirical research.  As new public access ombuds programs are created, and as other new 

programs develop, the successes, failures, and challenges faced by other ombuds program can 

help to inform better design and outcomes. This study, informed by Dispute Systems Design 

theory, includes the conclusions drawn from case studies of public access ombuds offices in 

three jurisdictions:  Virginia and Iowa, the first two programs, which have been in existence for 

nearly a decade, and the more recently-created Arizona program.  

 

LITERATURE REVIEW 

 Ombuds and Public Access:  The first ombuds on record dates to 1713, when King 

Charles XII of Sweden appointed a “Chancellor of Justice” to provide oversight of the king‟s 

administrators, and the Swedish ombuds concept that developed over the next couple of centuries 

emerged as a popular model in Europe in the 1950s.5  The “classical ombuds” concept – an 

independent government official that investigates and issues recommendations about government 

activities – did not gain a foothold in the United States until the 1960s, which Howard Gadlin 

attributed to the changing social and political climate and a “demand for mechanisms by which 

people could address maladministration by government, educational, and corporate 

                                                           
 
5
 Sarah Thacker, Good Intentions Gone Astray: How the ABA Standards Affect Ombudsmen, 2 J. INT‟L OMBUDSMAN 

ASS‟N 65, 66 (2009). 
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bureaucracies.”
6
 This “classical ombudsman” concept,7 which has been adopted by the United 

States Ombudsman Association and the American Bar Association as the standard for 

government ombuds programs, includes four essential characteristics:  independence, 

impartiality, providing a credible review process, and confidentiality.8 

 Classical ombuds programs typically have no formal enforcement authority, instead 

relying on voluntary compliance with recommendations to be effective.  However, this does not 

mean that ombuds are without power.  Gadlin notes that ombuds‟ investigative and 

recommendation powers provide “enormous leverage,” even when the ombuds is making 

informal inquiries and investigations, because ombuds are making decisions about proper and 

improper conduct.
9
  Further, ombuds can report bad behavior and refusals to cooperate with 

recommendations to enforcement authorities, which may have more formal power to issue 

sanctions.
10

   

 Five states – Virginia,
11

 Iowa, 
12

 Arizona,
13

 Washington
14

 and Tennessee
15

 – have created 

ombuds programs specifically aimed at managing public access disputes arising under open 

                                                           
6
 See Howard Gadlin, Ombudsman:  What’s in a Name?, 16 NEGOT. J. 37, 38 (2000); AMERICAN BAR ASSOCIATION, 

STANDARDS FOR THE ESTABLISHMENT AND OPERATION OF OMBUDS OFFICES (2004), 

meetings.abanet.org/webupload/commupload/AL322500/newsletterpubs/115.pdf. 
7
 This classical ombuds provides government oversight, though other kinds of ombuds have developed in other 

contexts as well, such as the “organizational ombuds” that works within organizations such as businesses or schools, 

and the “advocate ombuds,” which does not take an impartial approach but rather pushes for needed changes.  See 

AMERICAN BAR ASSOCIATION, STANDARDS FOR THE ESTABLISHMENT AND OPERATION OF OMBUDS OFFICES (2004), 

meetings.abanet.org/webupload/commupload/AL322500/newsletterpubs/115.pdf;  

Larry B. Hill, The Ombudsman Revisited:  Thirty Years of Hawaiian Experience, 62 PUB. ADMIN. REV. 24, 36-38 

(2002). 
8
 The“credible review process” is not specifically mentioned in the American Bar Association standards, though it is 

incorporated into the “independence” standard.  American Bar Association,  supra note 6; UNITED STATES 

OMBUDSMAN ASSOCIATION, GOVERNMENTAL OMBUDSMAN STANDARDS 1 (2003), 

www.usombudsman.org/documents/PDF/References/USOA_STANDARDS.pdf. 
9
 Id. 

10
 Mary P. Rowe, “The Ombudsman‟s Role in a Dispute Resolution System,” 7 NEGOT. J. 353, 357-358 (1991). 

11
 VA. CODE ANN. § 30-178(A) (West 2009). 

12
 IOWA CODE ANN. § 2C.9(1) (West 2009). 

13
 ARIZ. REV. STAT. ANN. § 41-1376.01 (LexisNexis 2009). 

14
 Washington‟s ombuds was created by the attorney general in 2005. See 

www.atg.wa.gov/OpenGovernment/Ombudsman.aspx 
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government laws.  Most of these public access ombuds programs resemble the “classical 

ombudsman,” in that they were established by statute and were created to be independent and 

impartial reviewers of inquiries and complaints about public access matters.  This study focuses 

on three of these programs: Virginia, Iowa, and Arizona.
16

  

 Virginia‟s Freedom of Information Advisory Council is the oldest of the five 

aforementioned programs, starting in the summer of 2000, and it is also the only one that stands 

on its own as a public-access-specific agency.  The Iowa Public Records Open Meetings and 

Privacy (PROMP) program in the Office of Citizens‟ Aide/Ombudsman, begun in 2001, and 

Arizona Assistant Ombuds for Public Access position, established in 2007, were built into 

ombuds offices that were already in existence, both legislatively created to serve as agencies 

independent of other branches of government, and follow more of the “classical ombuds” path.
17

  

These three offices provide ample ground for probing research that can help shed light on the 

function and effectiveness of public access ombuds programs. 

  

 Dispute Systems Design:  Dispute Systems Design theory (DSD) provides a framework 

both for designing new dispute resolution systems and for evaluating dispute resolution systems 

that are already in place.  DSD is rooted in the work of Ury, Brett & Goldberg, who examined 

ideal procedures for effective dispute management and proposed a series of principles to 

                                                                                                                                                                                           
15

 TENN. CODE ANN. § 8-4-601 (2009).   
16

 Washington and Tennessee were excluded from the study for two important reasons.  Washington‟s program does 

not resemble the “classical ombuds” in that it was created by the Office of the Attorney General in 2005 and is 

conducted through that office; Tennessee‟s program was formally authorized in 2009, just as this study was 

beginning, and thus was not ideal for an in-depth study yet. 
17

 Compare to Washington‟s ombuds program, which is housed in the Office of the Attorney General, and 

Tennessee‟s Office of Open Records Counsel, which is part of the state comptroller‟s office. 
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reconcile parties‟ interests, to determine who is right, and to manage power issues.
18

  The authors 

used these lessons to build a framework of six basic principles of DSD: 

1. Putting the focus on interests by creating processes that identify the core concerns of 

relevant interest groups; 

2. Providing “loop-backs” in the process to encourage a return to interest-based methods 

as a dispute progresses through the system; 

3. Providing low-cost alternatives to reach satisfactory resolutions; 

4. Encouraging discussion about the nature of disputes and the best ways to resolve 

them early in the process; 

5. Arranging procedures from low-cost to high-cost; and 

6. Ensuring that adequate resources are committed to motivate and educate parties so 

that they can make the system work.
19

 

Costantino & Merchant embraced these principles and incorporated lessons from organizational 

design to build on this framework in the organizational context.
20

  These authors suggest 

addressing in the first instance whether ADR systems are appropriate for the type of conflict at 

hand, and they encourage programs that are simple to use, easy to access, and that are narrowly 

tailored to address particular problems.
21

  Further, they encourage emphasis on the design and 

review of dispute resolution systems, calling for stakeholder involvement in the design process,
22

 

                                                           
18

 WILLIAM L. URY, JEANNE M. BRETT & STEPHEN B. GOLDBERG, GETTING DISPUTES RESOLVED xiv (1988). 
19

 Id. at 42-64. 
20

 See CATHY A. COSTANTINO & CHRISTINA SICKLES MERCHANT, DESIGNING CONFLICT MANAGEMENT SYSTEMS: A 

GUIDE TO CREATING PRODUCTIVE AND HEALTHY ORGANIZATIONS (1996). 
21

 Id. at 121. 
22

 Id. at 49. 
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training and education of stakeholders,
23

 and constant evaluation of whether the program is 

meeting its intended goals.
24

  

 The goal of DSD goes beyond effective management of the many disputes that arise.  

Costantino & Merchant recognized that good systems should do more than “tinker at the edges 

of conflict,” instead seeking to change the culture of conflict in an organization.
25

  Slaikeu & 

Hasson provide the metaphor of “rewiring” people and organizations to change the way they 

think about conflict, training stakeholders to understand and approach conflict management in an 

effective manner.
26

   

Another important issue in DSD is a “thorough self-assessment” at the front end of a 

systems design process, noted Fader in her “distillation” of the DSD literature.
27

  Through this 

self-assessment, relevant stakeholders are brought together to discuss the characteristics of their 

disputes and their existing procedures, with a goal of determining the proper kind of system that 

can address these kinds of disputes most effectively.  It is only after this kind of self-assessment 

is completed and supported by leadership that the actual design of the new dispute system should 

begin.
28

   

Conflict management systems design has received much attention from scholars,  but 

little social science research has been done to help build theory in this area.
29

  Empirical research 

that examines both the design process and the outcome can help build theory in DSD, 

                                                           
23

 Id. at 134-135. 
24

 Id. at 168. 
25

 Id. at 218. 
26

 Karl A. Slaikeu & Ralph H. Hasson, CONTROLLING THE COSTS OF CONFLICT 199 (Jossey-Bass, 1998). 
27

 Hollie Fader, Designing the Forum to Fit the Fuss:  Dispute System Design for the State Trial Courts, 13 

HARVARD NEGOT. L. REV. 481, 486 (2008).   
28

 Id. at 486-487. 
29

 See John P. Conbere, Theory Building for Conflict Management System Design, 19 CONFLICT RESOLUTION Q. 215 

(2001). 
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particularly by addressing how system design affects the function of the system.
30

 Case studies 

of the public access ombuds programs in Virginia, Arizona and Iowa contribute to this body of 

research by providing illustrations of the design process as each was created and implemented, 

allowing for analysis from a Dispute Systems Design perspective. 

 

METHOD 

This article examines the results of case studies conducted from December 2008 to 

March 2009 by the author of the public access ombuds programs in Virginia, Iowa and Arizona.  

Case studies are ideal for studying complex social dynamics, allowing multiple methods of data 

gathering to study an individual case or cases in depth, allowing them to be compared and 

contrasted and used to build theory.
 31  

 However, what case studies provide in depth, they lack in 

breadth, with the obvious weakness of not being generalizable.  Using three case studies and 

comparing and contrasting the experience in each mitigates this weakness, allowing the 

researcher to search for broad themes in common among the studies. 

The case studies focused on the formal design of each program, how each was 

implemented and has developed since it was created, and how each comports with the tenets of 

the classical ombuds model.  The primary method of gathering data in the case study was depth 

interviews, supplemented by legal research and a review of government documents and news 

reports.   

For the case studies, 24 sources were interviewed, at least seven in each state.  Interviews 

typically took between 30 minutes and one hour, with a total of about 15 hours of interviews 

                                                           
30

 Lisa B. Bingham, The Next Step:  Research on How Dispute System Design Affects Function, 18 NEGOT. J. 375, 

376-377 (2002). 
31
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resulting in more than 50,000 words of transcribed interviews.
32

  The primary ombuds officer in 

charge of open government issues was interviewed, as were sources representing news media 

and government groups (see list of interview subjects in Appendix A) to get an understanding of 

how users of the office evaluate its strengths and weaknesses.  The source interviews provide a 

level of depth that would be unattainable from reliance on legal research or government 

documents only, allowing commentary and examples to aid understanding of how these offices 

have had an impact on dispute resolution and conflict management involving open government 

matters. 

 The case studies were aimed at addressing three research questions: 

RQ1:  What aspects of Dispute Systems Design are reflected in the creation of public 

access ombuds programs? 

 

RQ2:  To what extent do public access ombuds program follow the tenets of 

“classical ombuds” programs? 

 

RQ3:  What are the best practices in designing a public access ombuds program?  

 

Below, the experience of each of the three programs is summarized briefly,
33

 followed by 

analysis of the themes that emerged from the case studies. 

 

CASE STUDIES 

Virginia:  The Virginia Freedom of Information act was passed 1968 to require that 

government records and meetings be open to the public.
34

  The act requires liberal construction 

of its terms to favor openness, narrow construction of exceptions, and a requirement that “all 

                                                           
32

 Unless otherwise noted, direct quotes and paraphrases of quotes attributed to the sources are from these 

interviews. 
33

 Full-length case studies for each program were written by the author.  The purpose of this study is to provide a 

brief overview of these case studies to lead to the analysis and conclusion addressing the research questions.  

Publication of the full-length case study of the Virginia Freedom of Information Advisory Council was published in 

2010, see Daxton R. “Chip” Stewart, 9 App. J.L. 217 (2010).  This section is excerpted from that article. 
34

 VA. HOUSE DOC. NO. 106, REPORT OF THE JOINT SUBCOMMITTEE STUDYING VIRGINIA‟S FREEDOM OF 

INFORMATION ACT 4 (2000). 
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public bodies and their officers and employees shall make reasonable efforts to reach an 

agreement with a requester concerning the production of the records requested.”
35

 

Before 2001, when disputes arose, the primary mechanism to resolve disputes was 

through litigation and judicial enforcement.
36

  The law offered “no implementation or 

enforcement authority,” and there was “no statutory provision mandating alternative dispute 

resolution” or other informal methods of resolving disputes outside of litigation.
37

  Advocates for 

journalists and citizens expressed frustration with having litigation as the only avenue for 

resolving disputes under the act.  

“There was nothing there that provided for continuing day-to-day advocacy work for 

compliance with the state‟s Freedom of Information Act,” said Frosty Landon, a longtime editor 

of The Roanoke Times and the former executive director of the Virginia Coalition for Open 

Government.  “It was a constant source of frustration for media and citizen watchdogs.  While 

the legislature gave all of the right lip service to open government, the practical application was 

that you had to go to court, and after a couple of years and $50,000 in costs, the court may not 

give you a satisfactory result.” 

Landon said he founded the Coalition for Open Government with an eye toward 

reforming the Freedom of Information Act.  The group called for a legislative study on the public 

access laws, and in 1998, the Virginia General Assembly approved a resolution to create “a joint 

subcommittee to study the Virginia Freedom of Information Act…to determine whether any 

revisions to the Act were necessary.”
38

   

                                                           
35

 Id. 
36

 VA. CODE ANN. § 2.2-3713(A). 
37

 VA. HOUSE DOC. NO. 106, supra note 34 at 27-28. 
38

 Id. at 3. 
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During the study group‟s first meeting on June 12, 1998, the Virginia Coalition for Open 

Government suggested that the committee “explore several approaches used by other states in 

ensuring compliance with public access laws, including the creation of (i) a quasi-independent 

FOIA office, (ii) a FOIA enforcement agency, (iii) an expanded FOIA role for the Attorney 

General or (iv) some hybrid of these approaches.”
39

  During its next meeting, the committee 

heard comparisons of the approach of several states that used either “an assisting agency relative 

to enforcement or implementation of the laws” or “the use of alternative dispute resolution” to 

handle disputes arising under open government laws.
40

  However, by the end of the year, the 

joint subcommittee did not reach a conclusion on how to create or operate such an office.  Thus, 

the committee “agreed to continue its study for an additional year” to focus on the possibility of 

creating “a state „sunshine office‟ to resolve FOIA complaints, conduct training and education 

seminars, issue opinions on final orders, and offer voluntary mediation of disputes.”
41

  The push 

was aided by results from an audit of open records law compliance conducted by 14 Virginia 

newspapers in 1998 that showed that only 58 percent of officials in the state‟s 135 cities and 

counties complied with requests.
42

 

The membership of the joint subcommittee remained the same as it was the previous 

year.  Three members came from the House of Delegates, including Chip Woodrum, who again 

served as the chairman of the group.  Two state senators also served on the committee, as did 

newspaper editor John B. Edwards and attorney Roger C. Wiley, who represents counties and 

cities across the state.  As it had the previous year, the committee welcomed several perspectives 

                                                           
39

 Id. at 10. 
40

 Id. at 11. 
41

 Id. at 25. 
42

 Pamela Stallsmith & John Denniston, Want public information?  In Virginia, good luck, RICHMOND TIMES-

DISPATCH, Nov. 1, 1998, www.nfoic.org/uploads/foi_pdfs/vawantpubinfo.pdf 
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to the table to discuss their interests and proposals for revising the Virginia Freedom of 

Information Act. 

After its first meeting, the committee reached consensus that a “sunshine office” should 

be “an independent agency that would not be subject to direct political pressure while it serves 

Virginia citizens and state and local public bodies.”
43

 Ultimately, the joint subcommittee decided 

to house the office in the division of Legislative Services to shield it from interference.  The 

subcommittee settled on a 12-member Freedom of Information Advisory Council made up of a 

mix of government officials, media representatives and citizens that could issue non-binding 

advisory opinions on matters involving the Freedom of Information Act.
44

  The council was also 

to be responsible for training government employees and creating educational materials about the 

law.
45

   

The terms “ombudsman” and “mediator” were used frequently in these discussions to 

describe what function the agency would have in dispute resolution.  Landon said the Coalition 

for Open Government preferred to think of the role as an “ombudsman.” 

“We called it that from day one,” Landon said.  “We were just using it as a descriptive 

term.  There‟s no tradition for actual ombudsman in Virginia with a capital O.”   

The bill authorizing creation of the Virginia Freedom of Information Council was signed 

into law by Gov. Jim Gilmore on April 10, 2000.
46

  Besides the mandate of fostering compliance, 

the council was to (1) furnish “advisory opinions or guidelines” to any person “in an expeditious 

                                                           
43

 VA. HOUSE DOC. NO. 106, supra note 34 at 33. 
44

 Id. at 37-38. 
45

 Id. at 39. 
46

 ASSOCIATED PRESS, Bill creating Freedom of Information panel signed into law, April 10, 2000. 
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manner”; (2) “(conduct) training seminars and educational programs” for public officials and 

employees; and (3) publish educational materials about the Freedom of Information Act
47

 

After a brief interview process, Maria Everett, who had helped to facilitate discussions 

during the joint subcommittee hearings as a staffer in the Division of Legislative Services, was 

hired to serve as the council‟s executive director.
48

  The council gave Everett the authority to 

conduct the office‟s day-to-day functions as one of its first acts as it began work in 2000.
49

  

Every source interviewed for this case study mentioned Everett‟s hiring as the most significant 

factor in the council‟s successful implementation and development. 

“When the FOIA Council was created, Maria was such a good person to put into that 

position,” said Dana Schrad, executive director of the Virginia Association of Chiefs of Police, 

noting that choosing another person may have delayed the council‟s effectiveness as a resource.  

“She made the council a practical resource for government folks, journalists other interests 

groups on how FOIA applies in Virginia.” 

Everett said she sensed skepticism from the government side, particularly from local 

government attorneys, early in her tenure as the council‟s executive director.  After a hostile 

reception while speaking on a panel before a group of local government attorneys shortly after 

the office was created, Everett penned an article aimed at people in local government entitled 

“Friend or Foe?  The Virginia Freedom of Advisory Council.”
50

   The article noted the council‟s 

goal of providing an independent resource for handling open government matters for anybody, 

whether from government, media or the public, but it particularly emphasized what the council 

                                                           
47

 VA. CODE ANN. § 30-179. 
48

 Everett said she wasn‟t angling for the job.  “They opened the hiring process.  It was not like thou shalt be 

appointed, but they had the Press Association and local government representatives on the panel, and they wanted 

me to do it.  I didn‟t want this.” 
49

 VA. HOUSE DOC. NO. 30, REPORT OF THE VIRGINIA FREEDOM OF INFORMATION ADVISORY COUNCIL 1 (2001). 
50
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offered to government employees and officials.  Leo Rodgers, county attorney for James City 

County, said that these outreach efforts were critical in getting local government attorneys to buy 

in to the program.  Further, Landon used grant money to help publicize the FOI Advisory 

Council by printing color posters and having them sent to local and state government bodies.   

Much of the council‟s outreach efforts involved conducting training and education on 

open government matters.  From July 2000 to November 2001, the first 15 months the office was 

open, Everett conducted about 40 presentations to numerous groups, such as the Richmond City 

Council, the Virginia Municipal League, the Virginia Association of Counties, the Virginia Press 

Association, at both the University of Virginia and Virginia Tech, and the Virginia Coalition for 

Open Government.
51

  The office now conducts about 70 training sessions each year.
52

 

Increased legislation involving the Freedom of Information Act has been one of the 

unintended consequences of the creation of the FOIA Advisory Council.  The council has 

become what Landon calls a “permanent study commission on FOI issues,” a place where 

legislators can send any matters pertaining to the Freedom of Information Act for further 

consideration before drafting new bills.  Wiley said that while unintended, this development has 

turned out to be very important in the council‟s mission. 

 

Iowa:  Iowa passed its open government laws in 1967, requiring that government records 

and meetings be accessible to the public.
53

  For more than 30 years, the only formal mechanism 

                                                           
51

 VA. FREEDOM OF INFORMATION ADVISORY COUNCIL, REPORT OF THE VIRGINIA FREEDOM OF INFORMATION 
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52
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available to people who believed they had been wrongfully denied access to meetings or records 

under the laws was judicial enforcement.   However, sources agreed that litigation was not a 

viable way to consistently handle disputes arising over access to public records and meetings.   

Iowa‟s Office of Citizens‟ Aide/Ombudsman, which was created by the legislature in 

1972,
54

 has always had jurisdiction to investigate citizen complaints about access to public 

records and meetings, said Bill Angrick, who has served as Iowa‟s ombudsman since 1980.   

In the spring of 2000, a dozen newspapers across the state conducted an audit, sending 

reporters to each of Iowa‟s 99 counties to ask for public records.
55

  Compliance was spotty at 

best, particularly in the area of law enforcement records; 58 percent of sheriff‟s departments 

denied requests about the concealed-carry permits, and 42 percent of police departments denied 

access to incident reports.
56

 

 Numerous sources cited this audit as the force that spurred the Iowa legislature to 

authorize the creation of a new position in the Office of Citizens‟ Aide/Ombudsman to handle 

public records and open meetings issues.  Angrick noted that the audit came out toward the end 

of the legislative session, and it drew the attention of the Iowa General Assembly‟s legislative 

council, which appoints the ombudsman and approves hires and budgets for the office. 

“That particular year, after that sunshine study was published in papers and on television 

in Iowa, I was appearing before the legislative council, and I got asked, „What are you doing in 

this area?‟” Angrick said.  “I said, „We are doing some things, but we could be doing more, 

especially if I had a staff assistant to focus on this, to do outreach and education and those kinds 

of things.‟  They asked how much would it cost, and I said it would be for an entry-level person.  

                                                           
54

 The Ombudsman Act was passed by the Iowa legislature in 1972, but the role of ombudsman was first created in 
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So they approved it, and I advertised, and later that year I hired Robert Anderson who was 

working at the University of Missouri Freedom of Information Center at the time.” 

The legislative council approved the hiring of one additional full-time employee in the 

ombudsman‟s office to be paid about $36,500 per year, specifying that “the additional position 

would be assigned the special responsibilities of public records and open meetings issues in 

addition to regular casework.”
57

  Anderson was appointed to this position in 2001, and the 

position became known as PROMP, an acronym for Public Records Open Meetings and 

Privacy.
58

  Though the position was created specifically to handle open government matters, no 

legislation was amended to reflect this.  Instead, the new assistant ombudsman position would be 

subject to the same duties as established by the Iowa Citizens‟ Aide Act.
59

   

Every source interviewed for this case study noted that the ombudsman has no formal 

enforcement powers, and some sources saw this as a significant drawback for the office.  Within 

the Office of Citizens‟ Aide/Ombudsman, however, the lack of enforcement power is seen as 

part of the proper role of an ombudsman.   

“My model is a softer model,” Angrick said.  “I‟d rather prevent the problem than 

enforce it, because prosecuting cases is costly and doesn‟t always work.  My particular strategy 

is to build up a lot on the front end, meet with city clerks, county officials, state officials, and to 

get people thinking that this is not only the law but the right thing to do.”   

 Angrick said this “softer” approach allows the office to handle more cases and to resolve 

them in a timelier manner than adjudicative or other administrative enforcement. 

                                                           
57
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When Anderson was hired in 2001, Angrick directed him to begin outreach efforts 

through training and education of government employees throughout the state.  Anderson noted 

that he reached out to officials in law enforcement and local government to help them understand 

“that allowing access to public records is an important part of their public trust.”
60

   

As Anderson was doing this work, he was diagnosed with bone cancer.  It turned out that 

he was terminally ill, and he resigned from the office in June 2002 when the cancer made it 

impossible for him to work.  He died in November of that year. 

The PROMP work was then divided among other ombudsman staff “as part of our shared 

and general responsibilities,” Angrick reported in 2002.
61

  In February 2003, Angrick hired 

Angela Dalton as an assistant ombudsman to fill one of the vacancies on the staff.  Angrick 

asked Dalton, who had a background in law enforcement but no particular history dealing with 

public records and open meetings issues beyond that, if she would be interested in taking over 

the Public Records, Open Meetings and Privacy duties.   

“Bill asked if I would take that position,” Dalton said.  “I hadn‟t been hired yet, so of 

course my answer was yes.  It wasn‟t four or five months before he asked me if I‟d like to fill 

this position.  I‟d already taken an interest to it, it seemed like a natural fit, and I‟ve been here 

ever since.” 

Sources mentioned Dalton‟s background, attitude and professionalism as keys to her 

performance in the PROMP role. 

 “I think she‟s been great,” Richardson said.  “I like Angie.  I think she‟s smart and well-

intentioned.  I remember talking with her when she first got the job.  She‟s certainly grown in the 

                                                           
60
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job and grown in her expertise.  I can‟t remember having any disputes with her or her 

interpretation of the law or anything.”   

Outreach and training remain as essential duties for the PROMP position.  Dalton said 

some of the training she does includes an hour-long law enforcement academy, with 30 to 40 

people in each class, and jail school trainings, which involve discussions about public records 

and other jail issues. 

One of the major challenges the Office of Citizens‟ Aide/Ombudsman has faced since 

creation of the PROMP position is managing a growing caseload.  Angrick noted that while 

Dalton performs the public records, open meetings and privacy role, she also has other 

responsibilities in the office. 

“Right now, my office handles about 4,500 cases a year,” Angrick said.  “With 11 

investigators, we don‟t have time for just one person to handle open records and open meetings.  

Everybody does some of them, and Angie does the most.  For PROMP issues, I estimate we‟ll 

have 275 this year, which is fair but still a small percentage of what we get each year.” 

Another challenge the office faces is a perception among sources interviewed for this 

study who said the agency seemed to advocate too strongly on behalf of citizens at the expense 

of government concerns. 

 “One criticism I have, and I‟ve told this to Bill (Angrick) himself, is that the title of the 

office is Citizens‟ Aide, and they take that title quite seriously it appears because they tend to 

side with citizens long before they talk to the public body with whom they have a beef,” said 

Mary Gannon, who has been representing the school board association since before the creation 

of the PROMP position in the ombudsman‟s office.  “The office comes across as significantly 

biased.”   
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Dalton disagreed with this assessment, saying she understood the danger of being 

perceived as biased toward citizens.  When the office gives off this sense, she said, it may be 

because her duty is to be an advocate of the public records and open meetings laws, which favor 

citizen access. 

The sources interviewed for this study all cited enforcement as one of the most 

troublesome areas of Iowa‟s public records and open meetings laws.  In response to perceived 

issues with enforcement, state Senator Mike Connelly sponsored legislation in the 2008 session 

that would have created an independent board intended to enforce the public records and open 

meetings laws.
62

  The recommendation came after a legislative study group had advised creation 

of an “Iowa Public Information Board” that could “receive, investigate, and prosecute 

complaints” in contested cases, as well as offering mediation.
63

  The bill passed the Senate in 

April 2008,
64

 but agreements between media groups and local government groups on the Senate 

Bill fell apart before a final version could be approved by the House. 

Angrick said he has been in conversations to revive the enforcement agency with 

interested groups, though several sources mentioned that finding money to create a new office 

during difficult economic times will be hard. 

“We‟ve been revisiting the enforcement model, dialoguing with legislators, and the FOI 

folks and media definitely wanted an enforcement agency,” Angrick said.  “But state budgets 

have gone belly up, they‟re not going to find half a million or a million dollars to fund it.”   
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Arizona:   Arizona‟s Public Records Law
65

 was adopted in 1901 and creates a 

presumption of openness of any record in the office of any government officer.
66

   The state‟s 

Open Meetings Law
67

 is a much more recent creation, enacted in 1962.  Neither law included a  

formal mechanism for resolving disputes under the act besides judicial remedies.
68

 Unlike the 

records law, however, the Open Meetings Law called for enforcement by the attorney general or 

county attorney, 
69

  leading the Arizona attorney general‟s office to establish the Open Meeting 

Law Enforcement Team (OMLET) in 1982 to handle complaints from citizens about violations. 

The lack of enforcement in public records issues became more publicized with the results 

of an audit conducted in 2001 by several media organizations in Arizona.
70

  Just over half of the 

law enforcement agencies audited complied with a request under the Public Records Law.
71

 The 

audit prompted several newspapers to publish editorials calling for stronger enforcement of the 

Public Records Law, including calls for the legislature to do something about it.
72

  John Fearing, 

representing the Arizona Newspapers Association, said the audit made it clear that people needed 

other options to aid them in open government matters. 

Fearing lobbied for the creation of an office similar to Indiana‟s Public Access 

Counselor, and in 2005, the Arizona Senate passed a bill that would have appropriated $185,000 
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to create a “public access adviser‟s office.”
 73

   However, the bill died before final passage by the 

legislature.  Fearing persevered, coming back for the 2006 legislative session with a new sponsor 

and another bill, one that would create new duties in the office of Ombudsman-Citizens‟ Aide to 

investigate public access complaints and to conduct training and education.  The bill 

appropriated $185,000 to the Ombudsman‟s office to hire two assistants, one of whom was to be 

an attorney, to handle public access matters.   

The public access program in the Arizona Ombudsman-Citizens‟ Aide office was created 

despite skepticism or outright lack of support from other people usually on the same side in 

access matters, such as the First Amendment Coalition of Arizona and some metro newspapers, 

and citizen representatives do not appear to have been involved in discussions about creating the 

program.  Opposition from government groups, while presented during consideration of the 

legislation by Chris Thomas, director of legal services and general counsel for the Arizona 

School Boards Association, also did not seem to have any impact on shaping the legislation that 

created the office, according to sources.  The bill passed the Senate by a vote of 27-2, and 

Governor Janet Napolitano signed the bill into law on June 21, 2006.
74

 

The Arizona Ombudsman-Citizens‟ Aide office had already been operating since 1996, 

and Patrick Shannahan, a retired Army colonel, had served as the ombudsman since the founding 

of the office.  Shannahan said the office is intended to be a “neutral, impartial and independent” 

resource for citizens and government officials.
75

  The office is in the legislative branch of 

government, but it has the power to investigate complaints about all areas of government except 
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for the judiciary and state universities.
76

  The office‟s physical location also is intended to 

represent its independence; the office cannot be in the state office complex or next to any state 

agency.
77

 

Shannahan said he approached the new public access duties the same way he did the 

other duties of the office, with two major exceptions.   First, the statute creating the public access 

duties calls for one of the two new assistant ombudsmen to be an attorney.
78

  Though none of the 

other assistants in the office were attorneys, Shannahan said he saw the necessity of having an 

attorney in this role. 

“It is absolutely essential to have an attorney do this as opposed to a lay person like me,” 

Shannahan said.  “The other stuff we do, we don‟t have attorneys doing it, we have lay people 

doing it, and it works.  But when it comes to public access, there‟s so much law involved, and 

people calling the shots are often attorneys.  There‟s a tremendous amount of attorney to attorney 

discussion going on, so it‟s absolutely essential that our person is an attorney.  If I didn‟t have an 

attorney in that position, I think we‟d be lost.  We need an attorney to be credible, someone who 

can cite case law and have conversations with attorneys.” 

Second, the statute calls for the public access ombudsman “to train public officials and 

educate the public” about public access laws through “interpretive and educational materials and 

programs.”
79

 

Shannahan emphasized the importance of these duties in public access. 

“(We) don‟t approach it just as a case complaint office,” Shannahan said.  “I think the 

education piece of it is critically important.  What we find is that government people out there 
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are eager to be taught, school boards and city councils and fire districts are always asking us, can 

you come out and spend a day with us?  They are eager and thirsty to be told how they should do 

this because it‟s very complicated.”   

After the legislature passed the changes creating the new public access duties in the 

ombudsman‟s office, Shannahan had a little more than six months to get the office ready to begin 

work on Jan. 1, 2007.   Shannahan hired Elizabeth Hill, an attorney who had worked in the 

attorney general‟s office for three years and who had spent time on the Open Meetings Law 

Enforcement Team, to serve as the primary ombuds in charge of public access cases. 

When she and I started work together, the first thing we did was develop a business plan, 

kind of analyze the mission,” Shannahan said.  “Who do we need to talk to, what do we need to 

say, what are our objectives?  Then, we had to figure out how to get the word out to two sides.  

First, the public needed to know that the office existed, and second, how to get the word out to 

clerks and lawyers to know the office was in place.”   

The office issued a press release and expanded the office‟s web site to include public 

access resources for the public.
80

 

Hill said this involved making “point of contacts” for public bodies across the state and 

other key players in open government matters. 

“For the first month or so, I spent time drafting an introductory letter that I sent out to 

close to a thousand public entities, key public people such as city attorneys and county attorneys, 

with the idea that they would then trickle information down to their clients,” Hill said.  “And 

hitting some of the associations that provide assistance to these local government entities, such 

as the League of Cities and Towns, the Counties Association, building rapport and contact within 

them to help spread the word about what it is that I do.” 
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Much of Hill‟s early outreach work involved creating educational materials.  By April, 

she had created “open meeting law and public records law handbooks” that include statutes and 

recent attorney general opinions on open government matters.
81

  The office distributed more than 

4,000 of the handbooks – more than 2,000 each for public records and open meetings issues – to 

agencies across the state in 2007.
82

 

Hill also began conducting training sessions, conducting 11 sessions – six on open 

meetings and five on public records – in the office‟s first year.
83

   

Sources representing the news media had mixed reactions about the effectiveness of the 

public access ombuds program in its early years.  Media attorney Dan Barr said the office “does 

a lot of good, especially for non-media requests,” but is not as relevant for journalists.  

University of Arizona journalism professor David Cuillier said that the ombuds office‟s new 

duties have overall been “a good thing for the state,” and he said his student journalists have had 

some success when seeking Hill‟s assistance. 

“I‟ve had students who have gone to her because agencies have illegally denied them info 

for class projects, stories, reporting, data, that sort of thing,” Cuillier said.  “They‟ve had kind of 

mixed results.  She‟s been very responsive about responding immediately and contacting agency, 

and when it‟s blatant, she‟s good at talking sense to them.”
84
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RESULTS & ANALYSIS 

RQ1 - Dispute Systems Design:  The first research question addresses the Dispute Systems 

Design theory implications of the case studies.  DSD provides a framework both for designing 

new dispute resolution systems and for evaluating dispute resolution systems that are already in 

place.  The case studies of public access ombuds programs in Iowa, Virginia and Arizona 

provide illustrations of the design process as these programs were created and implemented.   

None of the three states explicitly used a Dispute Systems Design process in the design 

and creation phase of their public access ombuds programs.  As outlined by Costantino & 

Merchant, the ideal way to design a dispute resolution system to ensure its effectiveness is to 

involve stakeholders in the process, to train and educate the stakeholders about resolving 

disputes, and constantly evaluate the effectiveness of the system once it has begun.
85

   

All three of the public access ombuds programs examined in this study were developed 

through the legislative process.  Of them, only Virginia approached this depth of self-assessment 

through convening relevant stakeholders, considering multiple options, and building consensus 

in the design process.   

In Iowa, the legislative council and the ombudsman discussed the possibility of adding a 

new position to handle public records, open meetings and privacy matters, and after a brief 

consideration about funding for a new position and the new responsibilities of the office, the 

matter was approved.  Stakeholders such as local government groups, law enforcement agencies, 

citizen advocates and the news media did not take part in the discussions or, once the decision 

was made to fund the new group, in the implementation of the program.  Outreach to these 

groups was not made until after the office began work in 2001, though since then, the 

ombudsman‟s office has worked to educate citizens and government employees on both public 

                                                           
85

 Costantino & Merchant, supra note 20 at 49, 134-135, 168. 

http://moritzlaw.osu.edu/epub/mayhew-hite/vol9iss2/lead.pdf

http://moritzlaw.osu.edu/epub/mayhew-hite/vol9iss2/lead.pdf


Evaluating Public Access Ombuds Programs 

 

26 

 

access matters and how to handle disputes without the assistance of the office.  The activities of 

the public access program have been reviewed each year in the ombudsman‟s annual reports, and 

the program was scrutinized further during the 2008 legislative session when a new enforcement 

agency was being considered as an option for handling public access disputes. 

Similar to Iowa, Arizona‟s public access program was created by legislation that added 

new duties to an existing ombudsman‟s office in 2007.  Because the creation involved passage of 

a bill in the legislature, some stakeholders were present for hearings, including the lobbyist and 

executive director of the Arizona Newspapers Association, the legal advisor to the Arizona 

School Boards Association, and the ombudsman himself.  However, there were several interested 

organizations that did not participate, or necessarily approve, of these new duties being created in 

the ombudsman‟s office.  In spite of this, the office has had some success in its implementation 

phase, largely due to the efforts of the Assistant Ombudsman for Public Access Elizabeth Hill, 

who has reached out to stakeholder groups to inform them about the office and to get them to 

consider it as a resource.  Reviews of the program in its first two years were largely positive, 

though some sources from the news media expressed skepticism about the usefulness of the 

office as a resource for them. 

Virginia‟s FOI Advisory Council was also a legislative creation, but it came as a result of 

a two-year study conducted by a legislative subcommittee that involved major stakeholders from 

government, law enforcement, schools, citizens, news media and other interested groups.  The 

subcommittee was chaired by Chip Woodrum, a longtime member of the House of Delegates, 

who encouraged parties with competing interests to seek consensus through informal 

negotiations.  “We had good, strong players, but they weren‟t there looking for a fight,” said 

Frosty Landon, who lobbied for and participated in the subcommittee as the head of the Virginia 
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Coalition for Open Government, an advocacy group. “They wanted to resolve conflict between 

the press and the government, particularly local government.  They wanted some fixes.  They 

wanted to stop seeing such bloody conflict, particularly between the press and the local 

government.”   

The stakeholders not only were involved in the design of the program, but they also 

reached consensus on all major issues before submitting a proposal to the legislature.  This 

process, which seems to be part of the legislative culture in Virginia, may have helped to train 

the stakeholders about dispute resolution skills and “joint problem-solving techniques,” which 

Costantino & Merchant say groups “will need in order to use the system with satisfaction and 

empowerment.”
86

  Once the program officially began work in 2000, stakeholder groups such as 

the Virginia Coalition for Open Government and the Local Government Attorneys group helped 

to raise visibility of the council as a resource for inquiries and dispute resolution.  The 

effectiveness office has constantly been evaluated, not just through its annual reports but also 

through audits of government compliance with open government laws by news media groups. 

Considering that the Virginia design and implementation experience most mirrors the 

tenets of Dispute Systems Design in this area, it is not surprising that it continues to have strong 

support from stakeholders years after its creation.  As Costantino & Merchant note: 

When the system‟s stakeholders are involved collaboratively in the design 

process, they become true partners in identifying, understanding, and managing 

their disputes – and have a more vested responsibility for the successful operation 

of the conflict management system.
87

 

 

While it may be a product of the legislative culture in Virginia that is difficult to replicate 

elsewhere, other jurisdictions should strongly consider applying a similar stakeholder process 

when designing open government dispute resolution programs. 
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To what extent, then, do the public access ombuds programs themselves reflect the 

principles of Dispute Systems Design, which call for an interest-based approach to resolving 

disputes through early identification and intervention in disputes, using low-cost processes and 

“loop-backs” to less formal and lower-cost options as disputes progress?  Because these 

principles were developed in the organizational dispute resolution context, it is unsurprising that 

they are perhaps better reflected by an “organizational ombudsman” approach.
88

  Rowe notes 

that in the organizational context, such as ombuds programs in the corporate workplace, ombuds 

have more facilitative powers such as “shuttle diplomacy” and mediation, with the ability to 

conduct informal investigations but rarely advancing to formal investigations.
89

 

The classical ombudsman approach belongs more to the “adversarial dispute resolution” 

tradition, Gadlin notes, distinguishing it from the voluntariness and flexibility of a more 

mediation-oriented approach.
90

  Rather than taking an interest-based approach, which would 

allow the parties more flexibility to create solutions outside of the legal framework, a classical 

ombuds focuses more on dealing with parties‟ rights.
91

   

The public access ombuds programs clearly fall more into the classical ombuds 

conceptualization, particularly when it comes to ensuring that the legal rights and duties created 

by the open government laws are followed.  The somewhat legalistic approach is not typical for 

ombuds.  Maria Everett, the executive director of the Virginia FOIA Council, is an attorney, and 

her legal knowledge and skills were praised by sources as key to her effectiveness.  Hill is the 

only attorney in the Arizona ombudsman‟s office, and sources said having an attorney in this 

position was necessary.  One source in Iowa, while praising public access ombuds Angela 
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Dalton, also expressed a desire that the public records, open meetings and privacy position be 

filled by an attorney to address the complex legal issues involved.  Representatives from each 

office described their role as advocates for the open government laws, a rights-based approach 

which seems to supersede the interests of parties disputing public access matters and may also 

overlook power issues between the parties.  This focus on rights fulfills just one of the three 

major issues that Ury, Brett & Goldberg identified as essential for effective dispute resolution 

systems.
92

  

However, the public access ombuds programs also embrace some of the Dispute Systems 

Design principles more common in organizational ombuds programs.  Each of the offices 

operates at no cost, a benefit not only for citizens seeking help but also for people in government 

to be provided free training and free educational materials.  Further, each office emphasizes the 

importance of handling inquiries at an informal level as much as possible.  Beginning with 

training, the ombuds programs try to educate the public and government employees about 

freedom of information matters to avoid confusion and disputes in the future.  When disputes 

arise, the programs prefer to resolve matters through informal investigation, with most matters 

resolved in a short period of time after making phone calls and answering questions.  This kind 

of informal facilitation could, if the dispute was not resolved, result in a more formal 

investigation or a written advisory opinion, though the offices viewed these as a last option and a 

less than desirable outcome.  While loop-backs from more formal processes to less formal 

processes were not evident, the public access ombuds programs are able to remain flexible in 

serving the needs of disputing parties.   

Another issue complicates the evaluation of the public access ombuds programs, 

particularly in Iowa and Arizona.  In Virginia, the FOIA Council is the only formal dispute 
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resolution option available for parties with open government issues that does not involve filing a 

lawsuit.  Iowa and Arizona, on the other hand, have attorneys general with the power to 

prosecute violations of open government laws, and both have made some efforts at enforcement; 

Arizona‟s attorney general mostly deals with meetings issues with its Open Meetings Law 

Enforcement Team, while Iowa‟s attorney general has recently assigned investigation and 

enforcement duties on freedom of information law matters to an assistant attorney general.
93

 

 While the public access ombuds programs in Iowa and Arizona often serve as a primary 

point of contact on open government matters, people can seek the aid of the attorney general in 

addition to or instead of going to the ombudsman‟s office.  The more formal enforcement options 

available at the attorney general‟s office are not necessarily coordinated with the operations of 

the public access ombuds program, meaning that disputes may not begin with the less formal 

options offered by the ombuds.   

The public access ombuds programs in Iowa, Virginia and Arizona do not reflect all of 

the tenets of Dispute Systems Design, but they do illustrate some of the important principles that 

should be considered when creating a dispute resolution system, particularly in the open 

government context.  The attention Virginia paid to involving stakeholders and seeking 

consensus while creating its Freedom of Information Advisory Council seems to have paid off in 

the stakeholders‟ efforts to support the program as it began work and tried to build trust with 

both the public and the government.  The emphasis each program places on training and 

education can work as a dispute avoidance mechanism, one important way for these programs to 

be an effective resource on public access matters at a very informal and low-cost level.  

Additionally, the programs‟ attempts to manage disputes at an informal level as much as possible 
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makes them more efficient resources for parties with public access inquiries or complaints, 

allowing a more flexible approach even while the programs remain committed to ensuring that 

the rights and duties established by the open government laws are handled properly.  Still, a level 

of formality may be necessary to ensure that the complex legal issues involved are handled in a 

way that can vindicate the public policy underlying open government laws, so having an attorney 

serving as public access ombuds is advisable. 

 

RQ2 - Evaluating Public Access Ombuds Programs:  The three ombuds programs examined 

in this study seem to fit into the conceptualization of the classical ombudsman.  All three 

programs were established by statute and created to be independent and impartial reviewers of 

inquiries and complaints about public access matters.  The Iowa and Arizona programs were 

built into ombuds offices that were already in existence; the heads of these programs, Iowa 

Citizens‟ Aide/Ombudsman Bill Angrick and Arizona Ombudsman-Citizens‟ Aide Patrick 

Shannahan, are both members of the United States Ombudsman Association and mentioned the 

organization as providing guiding principles for their respective offices.  Angrick was on the 

standards committee of the association that adopted these guidelines in 2003.  The Virginia 

Freedom of Information Advisory Council was not formally created as a “classical ombudsman” 

office; the words “ombuds” or “ombudsman” do not appear in the statute that created it, though 

the word was often used in discussions during the legislative study group that recommended 

creation of the office.  However, by its establishment as an independent agency with similar 

powers and duties as the Iowa and Virginia programs, and by executive director Everett‟s own 
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description the council “serving as an ombudsman” on open government matters,
94

 the Virginia 

FOIA Council also fits into the “classical ombudsman” conceptualization. 

 The case studies of these three offices revealed that each aims to comport with these 

standards, but that some issues have arisen as they try to follow them in the context of handling 

inquiries and complaints in public access.  The studies did not specifically address confidentiality 

of the complaint process, though the Iowa and Arizona programs allow the offices to provide 

confidentiality to complainants,
95

 while in Virginia, sources confirmed that the council and staff 

could provide confidentiality as well.  The other three standards – independence, impartiality and 

credibility of the review process – are addressed in more detail below. 

1. Independence 

 All three of the ombuds programs have safeguards in place to ensure that they are free of 

control or persuasion by other political bodies, and nearly every source interviewed agreed that 

these offices had succeeded in being politically independent.  As the Arizona and Virginia 

programs were being considered in the legislation process, the executive and judicial branches of 

government were rejected as possible homes for the programs because of the potential of 

political interference; the independent reputation of the already-existing ombuds offices in Iowa 

and Arizona made them natural homes to provide independent oversight of public access matters. 

Each program is located in the legislative branch, meaning each technically serves in the 

same branch of government that created it.  All three ombuds programs serve as advisors to the 

legislature on public access matters, and as the programs have developed, they have increasingly 

proposed legislation to solve problems with loopholes and exemptions and other procedural and 

substantive matters in the open government laws.  
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Further, the hiring and firing of personnel remain in the discretion of each agency; 

Shannahan and Angrick have the power to control these decisions without outside influence in 

Arizona and Iowa, respectively, while the 12-member Freedom of Information Advisory Council 

has the power to hire its employees, including the executive director.  The heads of the Iowa and 

Arizona ombuds programs are also chosen through bipartisan committees, with Iowa using the 

legislative council to appoint the citizens‟ aide to a four-year term,
96

 and Arizona using an 

“Ombudsman-Citizens‟ Aide selection committee” to hire a person to serve a five-year term.
97

  

The 12 members on Virginia‟s council include a broad array of political and non-political 

appointees who serve four-year terms.
98

 

 The main concern for each office is continued funding, particularly in a time of shrinking 

state budgets.  The programs are small – Iowa has one assistant ombudsman, Virginia has one 

and a half positions, and Arizona has two positions – and operate on annual budgets of $200,000 

or less.  None of the sources interviewed thought that the programs would be targeted during 

budget cuts, though sources in Arizona mentioned that hiring freezes were a possibility in the 

ombuds office there. 

2. Impartiality 

 In its nine years of existence, the Virginia Freedom of Information Advisory Council has 

built a strong reputation for being fair and even-handed in handling inquiries, conducting 

investigations and writing opinions.  Every source interviewed affirmed this, mentioning it as 

essential in the council‟s success as a resource on open government matters.  In her early 

outreach efforts, Everett had to establish the council as an impartial agency on open government 

matters, particularly to government employees and representatives. After a hostile reception at a 
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conference of local government attorneys in the first year of the program, Everett penned an 

article in early 2001 aimed at people in local government entitled “Friend or Foe?  The Virginia 

Freedom of Information Advisory Council.”
99

   The article noted the council‟s goal of providing 

an independent resource for handling open government matters for anybody, whether from 

government, media or the public, but it particularly emphasized what the council offered to 

government employees and officials.  This and other outreach efforts were critical developments 

in Virginia, leading sources from both government and news media to praise Everett and her 

efforts greatly. 

   Sources generally also praised the efforts of the primary contacts in the Arizona and Iowa 

programs – Elizabeth Hill and Angela Dalton, respectively – to handle public access inquiries 

and complaints.  However, sources expressed concerns about the impartiality, either real or 

perceived, of the approaches in these programs.  In Arizona, sources generally said it was too 

early to gauge the impartiality of the public access program, though a couple of representatives 

for the news media expressed concerns that the program may lean toward the government 

perspective too often.  The opposite was the case in Iowa, with every source outside the 

ombudsman‟s office expressing a perceived bias against government agencies by the program.  

“It appears because they tend to side with citizens long before they talk to the public body with 

whom they have a beef,” said Mary Gannon, who represents the state school board association.  

“The office comes across as significantly biased.” 

 Dalton and Angrick both expressed their desire to approach public access cases in Iowa 

impartially, and it is reasonable to expect that outside perceptions that the program favors citizen 

and media complainants could stem from the structure of the state‟s open government laws, 

which presume records and meetings to be open and require government agencies to give 
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specific reasons for exempting records or closing meetings.  In these cases, being an impartial 

advocate of the law could mean being perceived as the open government police, who only come 

calling when a complaint has been made.  Dalton and Angrick also both touted the program‟s 

availability as a resource to government agencies, which make inquiries to and receive training 

on public access matters from the ombudsman‟s office. 

 Any perceptions that the public access ombuds programs are partial in their approach will 

make it difficult for them to perform their duties effectively.  A program perceived as being 

biased will face grave challenges when it comes to voluntary compliance and having its 

recommendations taken seriously. 

3. Credibility of Review Process 

 Any perceived lapses in independence or impartiality will necessarily implicate the 

credibility of an ombuds program as it handles inquiries and complaints.  As Gadlin noted: 

(W)ith no formal authority to compel compliance, the effectiveness of the 

ombudsman‟s advocacy depends to a very large extent on the respect that the 

office and the person command as well as on the independence of the office – its 

ability to be free of direct attempts at political influence.
100

 

 

Each of the three public access ombuds programs in this study have made efforts to build 

credibility among the parties who are most commonly involved in open government disputes.  

Through their education and training missions, each program has had its agents with the lead 

public access duties – Everett in Virginia, Dalton in Iowa, Hill in Arizona – involved in outreach 

efforts, which can help build relationships between the people in the ombuds program and the 

people most likely to use it as a resource.  Any concerns about the council‟s impartiality in 

Virginia were met forcefully in its earliest days.  When local government groups in Virginia 

expressed skepticism about Everett and the FOIA Council, she made several direct overtures to 
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them to assure that the council was intended to be an impartial resource, not an advocate for 

citizens or news media.
101

  A similar forceful and persuasive response to skeptics from the 

programs in Iowa and Arizona could help build the credibility of those offices. 

 All three programs prefer to operate at an informal level first, conducting inquiries by 

phone and trying to avoid escalation to more formal investigations.  Once cases reach a formal 

level, each program has the powers of a classical ombudsman to issue public recommendations 

and to seek voluntary compliance.  The offices in Iowa and Arizona have another option, one 

that is unavailable in Virginia.  The attorneys general in Iowa and Arizona have taken on 

enforcement authority in public access matters and have made pledges to pursue violations of 

open government laws.  In these states, the ombuds programs have worked to coordinate with the 

attorney general when enforcement may be necessary.  The effectiveness of these enforcement 

options is unclear; Iowa‟s attorney general only recently announced its intentions to cooperate 

with the ombudsman on open government matters, while Arizona‟s attorney general does not 

have formal enforcement authority on public records matters, and the public access program is 

still in its early years of coordinating with the office on open meetings matters. 

The only state in which sources did not express concerns about compliance or credibility 

was Virginia, which is the one without the attorney general to turn to as an enforcement option.  

The FOIA Council appears to have established itself as the authoritative voice on open 

government matters in the state, and those who come to it as a resource seem to be satisfied with 

its advice and decisions.  Some situations still end up in litigation, but sources said these were 

usually the kinds of cases that focused on narrow legal issues and required more formal judicial 

interpretation; one source mentioned an outlier case involving a closed meeting about a three-
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way contract with a school board, a county board and an architectural firm that went to the 

Virginia Supreme Court.
102

 

 Building a similar level of credibility would be ideal for the programs in Iowa and 

Arizona.   When a program lacks this kind of credibility, as the Iowa experience shows, 

stakeholders may work to create another option, such as the independent open government 

enforcement agency that was supported by several groups and considered by the legislature in 

2008.   

 While the public access ombuds programs in Iowa, Virginia and Arizona all are formally 

representative of the “classical ombudsman” concept, in practice, they may actually have 

elements more representative of other kinds of ombuds offices.  For example, the experience 

recounted by several sources in Iowa makes the public records, open meetings and privacy duties 

appear to be more like an “advocate ombudsman,” one that becomes an advocate once it finds 

that violations have occurred.  When this happened, one commentator notes, it can cause “an 

adversarial situation to develop with those being investigated.”
103

   

 While its development seems to fit into the major standards outlined for being a “classic 

ombudsman,” Virginia‟s Freedom of Information Advisory Council may in fact be distinct from 

the Iowa and Arizona programs because it is more of a “quasi ombudsman,” a term one 

researcher used to describe a uniquely American phenomenon of an office being created to 

“perform functions similar to those of an ombudsman” without the same structural requirements 

of a “true ombudsman.”
104

  The Virginia program was modeled after New York‟s Committee on 

Open Government, an agency in the executive branch that does not refer to itself as an ombuds 
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office but has similar powers to answer inquiries, conduct informal and formal investigations, 

and write advisory opinions.
105

   

 Regardless of categorization or nomenclature, the public access programs in Iowa, 

Arizona and Virginia have made important contributions to the understanding of open 

government laws in each state, and they have provided valuable services to citizens, government 

and journalists.  They are at their best when they are perceived to be independent, impartial and 

credible agencies for people to turn to when open government issues arise, and the long-term 

effectiveness of these offices will hinge on the extent to which they can be seen as an 

authoritative source in public access matters. 

RQ3 - Best Practices for Designing a Public Access Ombuds Program:  After interviewing 

two dozen sources closely involved in public access matters and conducting case studies of 

public access ombuds programs in Iowa, Virginia and Arizona, and in light of the tenets of 

Dispute Systems Design theory, the following recommendations for best practices in designing a 

public access ombuds office became evident. 

1. Involve stakeholders in the design 

Dispute Systems Design suggests that stakeholders – the people most impacted by a 

dispute processing system – should have a significant role in evaluating the need for a new 

system and in designing that system.
106

  Of the three public ombuds programs examined in this 

study, only Virginia engaged in a thorough stakeholder evaluation and design process at the front 

end, and it appears to be more successful than Iowa and Arizona in terms of stakeholder 

satisfaction with the system and in stakeholder use of the system.  Bringing major players in 

disputes to the table – citizen advocates, news media organizations, state and local government 
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representatives, and others who are interested in access to public records and meetings – and 

building consensus on an approach to access policy seems to have worked out well in Virginia.  

This level of consensus also helps to build confidence in the system in its early years, when buy-

in by stakeholders is crucial to the long-term success of the program.   

It may seem obvious that people are more likely to appreciate and participate in a system 

they have helped to design.  However, this does not appear to have been taken into consideration 

when public access ombuds programs were created in other jurisdictions.  Rather, as was the 

case in Arizona, the more traditional process of lobbying and legislation pursued by John Fearing 

and the Arizona Newspapers Association seems to be the norm.  When stakeholders are not 

involved at all, as was the case in Iowa, there may be growing discontent among stakeholders on 

the goals and procedures of the ombuds program, and there may be perceptions, accurate or 

otherwise, about the way the program intends to process disputes.  While a more thorough 

stakeholder process in the Iowa legislature failed to come up with consensus on a new program 

in the 2008 legislative session, the eager participation by several interest groups signaled 

dissatisfaction with the current system of handling disputes on public access manners in the 

ombudsman‟s office. 

2. Ensure impartiality 

The concern most often voiced by sources interviewed in Iowa was that the 

ombudsman‟s office was not impartial, violating one of the central tenets of ombuds programs.  

Though sources within the ombudsman‟s office denied that this was the case, the appearance of 

partiality by the office in favor of citizen complaints – noted by advocates for both news media 

and government organizations – is a fatal flaw for an ombuds office.   
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Part of the difficulty is housing the public access ombuds program within a larger 

ombuds office that includes “citizens‟ aide” as part of its title – as is the case in both Arizona and 

Iowa.  Government employees perceive an organization serving as “citizens‟ aide” to lean 

toward citizen advocacy, and they may expect undue hostility from that organization.  This is the 

case even if the organization intends to be impartial, holds itself out as impartial, and tries to act 

in an impartial manner.  The appearance of partiality is almost as damaging as actual partiality 

because it negatively impacts use of the office by government groups and, perhaps more 

importantly, it can lead them to doubt the legitimacy of the ombuds program‟s findings and 

recommendations.  For an office that has no formal enforcement authority and relies on 

voluntary compliance, stakeholder acceptance of these findings and recommendations is 

essential. 

Each of the three public access ombuds programs has made efforts to hold itself out as an 

impartial resource for anybody with a question or complaint about public access matters, and 

years of data show that citizens and government are the primary users of these programs in each 

jurisdiction, combining to make more than 80 percent of the inquiries in Virginia and more than 

90 percent of the inquiries in Arizona.
107

  While these are good signs for the programs, they still 

must be able to encourage cooperation with their recommendations to be effective.  Sources in 

Iowa and Arizona complained about government agencies that refused to cooperate with the 

ombuds‟ advice,
108

 but sources in Virginia did not perceive the same problem.  The structure of 
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 See Appendix B for tables.  The Iowa ombuds office does not keep records of requests categorized by requester, 

but sources agreed that news media were in the minority of requesters. Kathleen Richardson, former executive 

director of the Iowa Freedom of Information Council, said she was “aware of relatively few cases where journalists 

went through the ombudsman‟s office.”  In 2007, Dalton wrote, “Most of our cases stemmed from citizen 
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Meetings, and Privacy, OMBUDSMAN‟S REPORT 2007 3 (2008). 
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 David Cuillier, national chairman of the Freedom of Information committee of the Society of Professional 

Journalists, commenting on the Arizona public access ombuds, said, “A major flaw is that (the ombuds) really 
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Virginia‟s FOI Advisory Council, which as more of a quasi-ombuds program can give informal 

advice and engage in telephone diplomacy but does not have the power to conduct 

investigations, is more likely to encourage cooperation by government agencies, which may not 

feel as threatened as they would by a more traditional ombuds.  Jurisdictions should strongly 

consider the quasi-ombuds approach of Virginia and New York that eschews formal 

investigative powers and calls more for answering inquiries, informally mediating disputes, and 

writing non-binding advisory opinions when considering options for creating a new public access 

ombuds program. 

Creating a program that is specifically designed to address public access matters also has 

its benefits.  Because the Iowa and Arizona programs were housed in existing ombuds offices, 

they came with the expectations and perceived “citizens‟ aide” role attached to that structure.  

Virginia‟s experience as an independent, public-access-specific program enhances its perception 

as an authoritative, impartial resource for any citizen, government employee or journalist who 

has a question about an open government law dispute.   

3. Choose a strong leader 

Sources interviewed in every jurisdiction emphasized the need for strong leadership in 

the program.  The Virginia FOI Advisory Council‟s selection of Maria Everett as executive 

director was universally praised, and every source interviewed in Virginia said this was a critical 

step in ensuring the program‟s success.  Arizona Ombudsman Patrick Shannahan said he was 

also seeking a strong leader when he hired Elizabeth Hill to be the assistant ombuds for public 

access, and Iowa Ombudsman Robert Angrick and other sources praised Angela Dalton‟s work 

as the assistant in charge of Public Records Open Meetings and Privacy. 
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 However, different dynamics shape these offices, meaning there is a different role for the 

leader in each.  As executive director of the FOI Advisory Council, Everett is in charge of day-

to-day operations and is seen as the face and voice of the council.  The council itself comes to 

decisions on advisory opinions, but it is Everett who fields most of the phone calls and who 

coordinates most of the training for the program.  Her forceful personality and her depth of 

knowledge in public access matters are widely respected, giving her and the council a sense of 

authority when inquiries are made.  As Schrad said about Everett: 

She‟s very independent in her thinking, and she doesn‟t look to protect anybody or any 

group in particular.  The litmus test for her is, „Does it comply with the law?‟  She does a 

very good job of researching issues rather than rushing to judgment.  She‟s very 

professional, very forthcoming, and very exacting in her assessment of situations.  She 

knows our FOIA act inside and out, and I trust her and her understanding of FOIA policy. 

 

Hill appears to be building a similar level of authority in her less than two years as the 

lead ombuds on public access matters.  Hill works in the ombudsman‟s office and reports to 

Shannahan, but she is largely free to conduct matters as she sees fit. 

Dalton is in a different organizational structure in Iowa ombudsman‟s office, one that 

makes her role more challenging.  Because she is one of several assistant ombuds who handle 

public access matters, there is no one person of authority for people with inquiries to consult 

with in Iowa.  This could diminish the effectiveness of the office.  

Further, one source
109

 noted that the lead ombuds in charge of public access matters in 

Iowa should be an attorney because of the complexity of the freedom of information laws in the 

state.  Sources in both Virginia and Arizona cited the importance of Everett and Hill being 

attorneys in serving their roles.  Because an attorney has both a depth of experience in the 

analysis and application of laws, and because an attorney has a more easily apparent credibility 
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in dealing with legal matters, public access ombuds offices should strongly consider requiring 

leaders to be attorneys. 

Each of the three leaders in the case studies had some background in public access 

matters before being elevated to their ombuds positions.  Dalton had some background in dealing 

with public records in her career as a law enforcement officer; Everett had experience drafting 

the laws and serving on the legislative council considering revisions to the public access laws; 

and Hill had experience as an assistant attorney general dealing with public meetings disputes.  

However, sources generally said that a specific background in freedom of information matters 

was not a necessity for serving as a public access ombuds.  More important were general legal 

knowledge and experience, the ability to do outreach and training, and skills as both a mediator 

and a decision-maker that can be respected by disputing parties.  

4. Get stakeholders invested early 

Stakeholder involvement in the design process is an essential element in ensuring that 

they have an opportunity to provide their input and experience and to make sure their voices are 

heard and considered as a dispute system is created.  This kind of process will help to ensure that 

the stakeholders support, use and promote the dispute system once it has been established. 

However, stakeholder involvement should not stop there.  Public access ombuds 

programs should immediately reach out to potential users and to establish themselves as an 

independent and impartial resource on public access matters.  This is an essential step toward 

establishing the office as the authority to turn to for public access inquiries or when disputes 

arise.   

In the case studies, sources gave several examples of the value of outreach and building 

stakeholder buy-in.  Dalton mentioned her early outreach efforts through training sessions and at 
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a booth at the State Fair as ways of connecting with potential users of the Iowa ombudsman‟s 

office.  In Virginia, when Everett sensed concern about the office‟s impartiality from local 

government attorneys, she worked to address their concerns by speaking at their conferences and 

penning an article touting the benefits of the FOI Advisory Council for government groups.  

Further, the Virginia Coalition for Open Government secured funding to help promote the 

council by printing informational posters in its first year of existence.  In Arizona, Hill offers 

numerous information sessions throughout the state, regularly writes in the ombudsman‟s 

newsletter, and she wrote introductory letters and press releases announcing the creation of the 

program in its early days.  These efforts to build credibility with potential users of the office 

should, in the long term, help them establish themselves as their respective states‟ authority on 

public access issues. 

5. Emphasize training and education 

Perhaps the greatest difference between traditional ombuds offices and the public access 

ombuds programs is the training mission.  Each public access ombuds program examined here 

takes a proactive approach to conflict management, offering educational sessions to various 

groups of citizens, news media, government employees, students and others build a culture of 

knowledge and understanding about freedom of information laws and how they are supposed to 

work. 

Every source interviewed agreed that the training mission was a crucial one for public 

access ombuds programs.  Besides being another way for the public access ombuds to reach out 

and build connections with stakeholders and potential disputants who could turn to the office in 

the future, training can lead to fewer conflicts in the future by building the knowledge base 

among stakeholders about freedom of information matters. 
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Training is not only conducted by the public access ombuds, nor should it be.  However, 

to ensure that people are receiving a consistent message about the role and importance of 

government openness, the public access ombuds should reach out to advocacy organizations, 

both those representing government interests and those representing citizen and news media 

interests, to offer assistance or to take part in joint training sessions.  This is an area in which the 

more formalized ADR system in an ombuds office can work in conjunction with less formal 

channels of dispute resolution involving knowledgeable experts in organizations to build trust 

and knowledge among potential disputants.  Publication of handbooks and newsletters on public 

access matters for the public are another way ombuds programs can build knowledge about 

freedom of information laws. 

6. Periodically evaluate the program 

Costantino and Merchant recommend that dispute systems build in a mechanism for 

regularly evaluating their effectiveness and performance, thus allowing modifications as 

circumstances demand over time.
110

 Each of the public access ombuds programs reviewed in this 

study generates annual reports detailing the activity of the office from the prior year, but no other 

formal mechanisms to evaluate effectiveness are in place. 

Outside investigations such as compliance audits typically conducted by news media 

organizations also provide an alternate route for evaluation of a program‟s effectiveness.  In 

Iowa, Arizona and Virginia, people in the ombuds office admitted to keeping a close eye on 

these audits and using them to gauge effectiveness of the office.  However, while these 

independent investigations have value, they are more relevant to understanding how public 

officials apply freedom of information laws rather than the function of the ombuds office in 

particular.  Regular surveys of public access ombuds program users, similar to one reviewing 
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Indiana‟s Public Access Counselor in 2006 conducted by the Indiana Coalition for Open 

Government and the Indiana University School of Journalism,
111

 would help programs 

understand the interests and needs of users.  

 By following the six aforementioned recommended best practices for creating a public 

access ombuds program, jurisdictions can move closer to creating a flexible and impartial office 

that serves the interests of all stakeholders – citizens, government, and news media – who in turn 

would be more likely to use, promote and support the program.  A program with this kind of 

support can build its reputation over time, establishing itself as the authority for people to turn to 

when questions about freedom of information matters arise.  Such an office would not 

necessarily serve as an alternative to litigation, but it could help to create a culture of knowledge 

and trust among sunshine law disputants.  Conflict may be avoided through effective training of 

potential disputants, and the destructive elements evident in the conflict among parties in public 

access matters could be addressed in a more constructive manner.   

Transforming the long-standing conflict between people seeking access to information 

and those who control information is a difficult challenge that requires long-term commitments 

by all parties, and improvement of public access dispute resolution systems is one important step 

in the right direction.  Public access ombuds programs are just one avenue for jurisdictions to 

consider, and as the states examined in this study have shown, if designed, implemented and 

administered properly, they have great potential to serve the needs of disputants and improve the 

culture of conflict.  
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Appendix A:  Sources Interviewed for the Case Studies 

 

Iowa 

 

William P. Angrick II, Citizens‟ Aide/Ombudsman – Jan. 9, 2009 

 

Angela Dalton, assistant ombudsman for public records, open meetings and privacy – Jan. 14, 

2009, and Feb. 12, 2009 

 

Mary Gannon, counsel for Iowa Association of School Boards – Feb. 17, 2009 

 

Kathleen Richardson, director, Drake University School of Journalism and Mass 

Communication, former executive secretary of the Iowa Freedom of Information Council – Feb 

3, 2009 

 

Terry Timmins, general counsel for the Iowa League of Cities – March 5, 2009 

 

Confidential Source #1, attorney working with local government entities – Feb. 3, 2009, and Feb. 

6, 2009 

 

Confidential Source #2, source working with local government entities – Feb. 5, 2009 

 

Confidential Source #3, attorney working with local government entities – Feb. 13, 2009 

 

 

 

Virginia 

 

Maria J.K. Everett, executive director, Virginia Freedom of Information Advisory Council – 

Aug. 27, 2008, and Jan. 7, 2009 

 

John W. Jones, the executive director of the Virginia Sheriffs Association – Feb. 19, 2009 

 

Forrest M. “Frosty” Landon, current council member of Virginia Freedom of Advisory Council 

and former executive director of the Virginia Coalition for Open Government – Feb. 2, 2009 

 

Leo W. Rodgers, county attorney for James City County – Feb. 26, 2009 

 

Dana Schrad, executive director of the Virginia Association of Chiefs of Police – Feb. 19, 2009 

 

Ginger Stanley, counsel to the Virginia Press Association – Feb. 6, 2009 

 

Roger C. Wiley, current council member of Virginia Freedom of Information Advisory Council 

and attorney for several local government entities – Feb. 9, 2009 
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Arizona 

 

Daniel C. Barr, media law attorney, partner at Perkins Coie – Feb. 24, 2009 

 

Paula Bickett, assistant attorney general and member of the Public Records Task Force – Feb. 

24, 2009 

 

David Cuillier, assistant professor, University of Arizona School of Journalism, and national 

chairman of the Freedom of Information committee of the Society of Professional Journalists – 

Jan. 30, 2009 

 

John Fearing, deputy executive director, Arizona Newspapers Association – Feb. 11, 2009 

 

Elizabeth Hill, assistant ombudsman for public access, Arizona Ombudsman-Citizens‟ Aide – 

Feb. 4, 2009 

 

David Merkel, general counsel for Arizona League of Cities and Towns – Feb. 11, 2009 

 

Chris Munns, assistant attorney general and member of the Open Meetings Law Enforcement 

Team – Feb. 24, 2009 

 

Patrick Shannahan, Arizona Ombudsman-Citizens‟ Aide – Feb. 23, 2009 

 

Chris Thomas, director of legal services and general counsel for the Arizona School Boards 

Association – Feb. 18, 2009 
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Appendix B:  Who makes inquiries of the FOI ombuds offices? 

Table 1 – Sources of Inquiries Made to the Virginia 

Freedom of Information Advisory Council 

Public Government News Media Other* Total 

2000 54 (38%) 54  (38%) 33 (23%) 0 (0%) 141 

2001 365 (44%) 295 (35%) 179 (21%) 0 (0%) 840 

2002 339 (34%) 465 (47%) 165 (17%) 21 (2%) 990 

2003 313 (31%) 472 (47%) 198 (20%) 18 (2%) 1001 

2004 397 (33%) 616 (52%) 145 (12%) 32 (3%) 1190 

2005 627 (38%) 756 (46%) 209 (13%) 60 (4%) 1652 

2006 611 (35%) 845 (49%) 232 (13%) 53 (3%) 1741 

2007 628 (37%) 854 (50%) 167 (10%) 46 (3%) 1695 

2008 649 (39%) 828 (49%) 208 (12%) 0 (0%) 1685 

TOTAL 3983 (36%) 5185 (47%) 1536 (14%) 230 (2%) 

* Other includes out-of-state contacts, which were included as a separate category

in annual reports from 2002 to 2007

Source:  Annual Reports of the Virginia Freedom of Information 

Advisory Council 

Table 2 – Public Access Inquiries to Arizona 

Ombudsman-Citizens’ Aide 

Year Government (pct) Citizens (pct) Media (pct) Total 

2007 138 (38%) 198 (54%) 32 (9%) 368 

2008 231 (36%) 351 (55%) 54 (9%) 636 

TOTAL 369 (37%) 549 (55%) 86 (9%) 1,004 

Source:  2007 Annual Report of the Arizona Ombudsman-Citizens‟ Aide and 

interviews with Ombudsman-Citizens‟ Aide Patrick Shannahan 
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Letting the Arbitrator Decide Unconscionability Challenges
by Karen Halverson Cross*

Karen Halverson Cross, a Professor of Law at the John Marshall Law School in Chicago, has written an article examining the
current trend of increasing deference toward arbitrators in the United States. This article appears in the forthcoming Volume 26
Issue 1 of The Ohio State Journal on Dispute Resolution. Professor Cross uses both historical and comparative perspectives in
her assessment that the courts are increasingly allowing arbitrators to determine jurisdictional questions.

Professor Cross frames her article around the recent United States Supreme Court decision of Rent-A-Center, West, Inc. v.
Jackson, issued in 2010. The Court’s decision baffles many readers, including Professor Cross, in that it is based on a position
which was not presented by either party in the case: the “separability doctrine” of the 1967 case of Prima Paint Corp. v. Flood &
Conklin Mfg. Co. Professor Cross argues that this Supreme Court ruling, the first to explicitly state that unconsionability
challenges must go the arbitrator, is the culmination of a push by federal courts to give more power to the arbitration forum and
prevent litigators from evading the process. The courts are pushing arbitration in this way to increase efficiency and
consistency. Cross warns, however, that because the courts have effectively lessened their control over arbitration awards,
public confidence in the legitimacy of the institution of arbitration as a whole may be decreasing.

The recent increase in successful unconscionability challenges to arbitration agreements has led to differing rationales to explain
the phenomena. Professor Cross cites to two theorists, Jeffrey W. Stempel and Aaron-Andrew P. Bruhl, who have very different
theories regarding the increase. While Stempel sees it as a natural response by state courts to the Supreme Court’s “pro-
arbitration jurisprudence,” Bruhl sees it as an act of hostility by the state courts against federal policy. In any event, Cross
characterizes recent unconscionability jurisprudence as “increasingly invoked by inconsistently applied.”

There are two primary concerns for Professor Cross in a court’s allocation of discretion to an arbitrator: the timing of when to
allocate discretion, and the scope of the arbitrator’s review. While most of the historical cases involving arbitration jurisdiction
involved only the timing of review, usually set at the award-enforcement stage. Cross explains, however, that after the First
Options of Chicago, Inc. v. Kaplan case in 1995, and the dictum contained therein, there has also been a shift in allocation of
discretion in terms of the scope of review in which a court is willing to engage. That case suggests that the arbitrator’s decision
should be subject to only deferential review, while the Federal Arbitration Act suggests that it should be subject to de novo
review when the scope or existence of the arbitration agreement is at issue.

In comparing the recent trends of the United States to other countries, Professor Cross explains that those other countries have
been deferring to the judgment of the arbitrator for years. The arbitration practices of those countries differ from the United
States, however, in that they often prohibit mandatory arbitration clauses in the commercial and employment contexts. Another
difference that has arisen since First Options is that judicial review at the award stage is recognized in other countries as being
critical to maintaining the credibility and fairness of the arbitration system.

Returning to the initial frame of the Rent-A-Center case, Professor Cross concludes her article with an examination of the
possible ramifications of the Supreme Court decision. Cross believes that the decision in Rent-A-Center evidences a preference
of the Court to endorse a relatively liberal reading of the First Options dictum. As a result, efforts to challenge arbitration
agreements on an unconscionability basis will be much more difficult than they already are. As a result, unconscionability will be
greatly reduced in its effect as a safeguard against mandatory arbitration agreements. This may be most true in the commercial
and employment contexts, where one side often controls the majority of the bargaining power. A secondary but important effect
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is that the weaker side will be forced to endure the costs of the arbitration, even if it is later found that the contract was
unconscionable. According to Professor Cross, the effect of Rent-A-Center that will most have to be addressed in the near future
is whether a delegation clause can affect the rights of the parties to seek post-award judicial review.

As a result of these Supreme Court rulings, Professor Cross believes that Congress ultimately will have to act if it wishes to alter
the way that arbitration works in this country. Professor Cross cites the Dodd-Frank Act, as well as the Franken Amendment to
the 2010 Department of Defense Appropriations Act, as a sign that Congress is aware of this need for action. Professor Cross
believes that this may lead Congress to take another large step in amending the Federal Arbitration Act to prohibit pre-dispute
arbitration in consumer, franchise, and employment disputes. Regardless of Congressional action or inaction, Professor Cross
believes that the dictum presented in the First Options case must be read narrowly for future judicial decisions.

*Article Summary written by Kyle Heitman, Moritz College of Law Class of 2011

The Ohio State University | Michael E. Moritz College of Law | 55 West 12th Avenue | Columbus, OH 43210-1391
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CASE SUMMARY

Trustmark Insurance Co. v. John Hancock Life Insurance Company
(U.S.A.), 631 F.3d 869 (7th Cir. 2011)*
Introduction

Reinsurer, Trustmark Insurance Company, filed diversity action against insurer, John Hancock Life Insurance Company, asking
court to issue preliminary injunction to prevent further arbitration of alleged fraud by insurer in not disclosing documents
relevant to prior arbitration as long as prior arbitrator remained member of new panel, and to prevent arbitration of a
confidentiality agreement which prevented parties from disclosing evidence, proceedings, and the award granted. The United
States District Court for the Northern District of Illinois issued a preliminary injunction reasoning that the prior arbitrator was
not disinterested. The judge also ruled that the second panel is not entitled to consider the decision made by the first panel. The
injunction stopped the arbitration. Hancock appealed.

Issue

1. Whether reinsurer established irreparable injury to justify receiving equitable relief, specifically the preliminary injunction,
granted by the district court

Rule(s)

1. Reinsurer would not have been irreparably injured by allowing the prior arbitrator to serve on the subsequent panel;
2. the contract requiring arbitrators to be disinterested meant lacking financial or other personal stake in the outcome; and
3. the arbitrators could construe the confidentiality agreement which prevented parties from disclosing evidence, proceeds,

and the award in prior reinsurance arbitration.

Facts

Two insurance companies agreed in 1997 that Trustmark would reinsure some risks underwritten by John Hancock.  The
insurers disagree about the meaning of “London Market Retrocessional Excess of Loss business”, which Trustmark need not
reinsure. The parties submitted their dispute to arbitration under the contracts' broad arbitration clauses. In March 2004 a
tripartite panel (one arbitrator selected by each side, and these two selecting a third, called the umpire) made its award.

Trustmark was dissatisfied and refused to pay the bills that Hancock sent on the view that the confirmed award governed all of
the parties' dealings. This led Hancock to commence a new arbitration in October 2004. Trustmark responded by arguing
(among other things) that Hancock had secured the March 2004 award by failing to disclose four documents during arbitral
discovery, an omission that Trustmark labeled “fraud.” Hancock named as its arbitrator Mark S. Gurevitz, who had participated
in the first arbitration as well. Trustmark picked a person who had not participated in the earlier proceeding. The two party-
chosen arbitrators selected a neutral arbitrator. One of the first issues the three-person panel had to decide was what weight to
give the 2004 decision. Hancock contended that it was largely dispositive; Trustmark contended that it should be ignored and
the proceedings restarted from scratch. Consideration of this point was complicated by a confidentiality agreement that the
parties had reached during the first proceeding. This agreement-which did not include its own arbitration clause-prevented
Trustmark and Hancock from disclosing the evidence, proceedings, and award. The parties debated whether this agreement
covered all disclosures, even to lawyers and successor arbitrators, or only disclosures to the outside world (such as the firms'
business rivals and the press). Gurevitz and the neutral umpire concluded that the arbitrators themselves (and the parties'
lawyers) are entitled to know and consider the evidence presented, and the results reached, in the first arbitration.
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Before the panel commenced its hearing on the merits, Trustmark launched this suit under the diversity jurisdiction. Then in
2009 Trustmark asked the court to enjoin further arbitration as long as Gurevitz remains a member of the new panel. The
contracts require all three arbitrators to be “disinterested”. Trustmark contended that Gurevitz is not, because he knows what
happened in the first arbitration. It also insisted that the new arbitral panel is not entitled to form or act on any view about the
meaning of the confidentiality agreement, because that agreement does not include an arbitration clause. Only a judge,
Trustmark insisted, can determine what the confidentiality agreement requires.

The district court agreed with Trustmark and issued an injunction. The judge wrote that Gurevitz is not “disinterested” because
he knows what happened during the first arbitration and could be called as a fact witness about those proceedings. The judge
also ruled that the second panel is not entitled to consider the decision made by the first panel. The injunction stopped the
arbitration in its tracks. Hancock has appealed.

Discussion

Equitable relief depends on irreparable injury and there are two principal problems with the district court's determination that
there was irreparable injury. First, Trustmark did agree to arbitrate the question whether the contracts provide reinsurance for
certain risks. However, the district court inhibited rather than enforced that contractual term. Second, the proposition that going
forward with an arbitration "unalterably deprives the party of its right to select the forum" is false. The only potential injury
from waiting until the arbitrators have made their award is delay and out of pocket costs of paying arbitrators and legal counsel
which is not irreparable injury.

Furthermore, all three arbitrators are disinterested since Gurevitz and the other two arbitrators lack financial or other personal
stake in the outcome. The knowledge Gurevitz had acquired about the dispute does not require disqualification, is as
disinterested as the district judge himself, and is entitled to participate in the arbitration.

The district judge also erred in concluding that the arbitrators are powerless to construe the confidentiality agreement. Although
the agreement lacks its own arbitration clause the parties did agree to arbitrate their disputes about reinsurance. Also, the
confidentiality agreement, a standard form in insurance arbitration, signed while the arbitration was under way, is closely
related to the substance of the first arbitration and presumptively within the scope of the reinsurance contracts' comprehensive
arbitration clauses, which cover all disputes arising out of the original dispute.

This court held that when the arbitration resumes, the panel is entitled to follow its own view about the meaning of the
confidentiality agreement and does not have to adhere to the district judge's erroneous understanding.

*Case summary written by Natalia Walters, Moritz College of Law Class of 2011

The Ohio State University | Michael E. Moritz College of Law | 55 West 12th Avenue | Columbus, OH 43210-1391
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STUDENT SPOTLIGHT

Optimizing the Success of Foreclosure Mediation Programs
Maureen Fulton
The Ohio State University Moritz College of Law
Class of 2012

I. Introduction

In the next four years, nine million homeowners could lose their homes to foreclosure. [1] People
walk away from their homes every day, losing hard-earned investments without knowing how to
alleviate their financial problems. One big reason for home loss could be lack of communication.
According to local judges in one county, 80 percent of homeowners who are at risk of foreclosure
have not made any efforts to mitigate their mortgage troubles with their lenders. [2]

The response to the foreclosure crisis has been multi-layered and varied across jurisdictions. In
nearly half the states, homeowners can combat impending foreclosures by participating in a

foreclosure mediation session with their mortgage lender and an impartial third-party mediator. Foreclosure mediation can
alleviate numerous issues that homeowners face in attempting to fend off foreclosure.

Foreclosure mediation facilitates communication between borrowers and lenders, a step in the foreclosure process that has been
increasingly elusive as the financial crisis has grown. It can avoid unnecessary and frustrating delays in the foreclosure process.
Foreclosure mediation has the ability to act as a check on foreclosures that might have been robo-filed or misplaced in the
system.

These benefits and others make foreclosure mediation an essential part of every community troubled by mounting foreclosures.
However, the programs can be improved in nearly every jurisdiction. Foreclosure mediation programs need to reach more
people and need to reduce the power imbalance that exists between lenders and homeowners. The programs should be
available to more subsets of homeowners, and mandated for all homeowners once programs have become established.

This paper addresses the problems homeowners face in dealing with foreclosures and how foreclosure mediation can help
alleviate these problems. It will break down the differences in foreclosure mediation programs across states, based on what
entities run the programs, what types of outreach are used to inform homeowners about the programs, who is required to
attend the mediation, who is eligible to participate, the cost of programs for homeowners, and other issues in play in the
process. Next, the paper argues for best practices: mandatory mediation, aggressive outreach, physical presence of lenders
with authority, allowing any homeowner to be eligible, and making the mediations free to homeowners. Finally, the paper
addresses the future of foreclosure mediation and how to optimize its success.

[READ THE WHOLE ARTICLE]

[1] Andrew Jakabovics & Alon Cohen, It’s Time We Talked: Mandatory Mediation in the Foreclosure Process at 1, Center for
American Progress (2009).

[2] Id.
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Optimizing the Success of Foreclosure Mediation Programs 

 

Introduction 

 

In the next four years, nine million homeowners could lose their homes to foreclosure.
1
  

People walk away from their homes every day, losing hard-earned investments without knowing 

how to alleviate their financial problems.  One big reason for home loss could be lack of 

communication.  According to local judges in one county, 80 percent of homeowners who are at 

risk of foreclosure have not made any efforts to mitigate their mortgage troubles with their 

lenders.
2
 

The response to the foreclosure crisis has been multi-layered and varied across 

jurisdictions.  In nearly half the states, homeowners can combat impending foreclosures by 

participating in a foreclosure mediation session with their mortgage lender and an impartial 

third-party mediator.  Foreclosure mediation can alleviate numerous issues that homeowners face 

in attempting to fend off foreclosure. 

Foreclosure mediation facilitates communication between borrowers and lenders, a step 

in the foreclosure process that has been increasingly elusive as the financial crisis has grown.  It 

can avoid unnecessary and frustrating delays in the foreclosure process.  Foreclosure mediation 

                                                        
1
 Andrew Jakabovics & Alon Cohen, It’s Time We Talked: Mandatory Mediation in the Foreclosure Process at 1, 

CENTER FOR AMERICAN PROGRESS (2009). 
2
 Id. 
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has the ability to act as a check on foreclosures that might have been robo-filed or misplaced in 

the system. 

These benefits and others make foreclosure mediation an essential part of every 

community troubled by mounting foreclosures.  However, the programs can be improved in 

nearly every jurisdiction.  Foreclosure mediation programs need to reach more people and need 

to reduce the power imbalance that exists between lenders and homeowners.  The programs 

should be available to more subsets of homeowners, and mandated for all homeowners once 

programs have become established. 

This paper addresses the problems homeowners face in dealing with foreclosures and 

how foreclosure mediation can help alleviate these problems.  It will break down the differences 

in foreclosure mediation programs across states, based on what entities run the programs, what 

types of outreach are used to inform homeowners about the programs, who is required to attend 

the mediation, who is eligible to participate, the cost of programs for homeowners, and other 

issues in play in the process.  Next, the paper argues for best practices: mandatory mediation, 

aggressive outreach, physical presence of lenders with authority, allowing any homeowner to be 

eligible, and making the mediations free to homeowners.  Finally, the paper addresses the future 

of foreclosure mediation and how to optimize its success. 

 

Challenges people face in dealing with foreclosures 

 

 The United States could see 2.25 million foreclosures in 2010.
3
  Nearly 330,000 

homeowners received a foreclosure notice in October.
4
  Once homeowners receive a foreclosure 

                                                        
3
 Editorial, We Must Move Cautiously on Foreclosure Crisis, CIN. ENQ., Nov. 22, 2010, available at 

http://news.cincinnati.com/article/20101122/EDIT01/11220326/We-must-move-cautiously-on-foreclosure-crisis. 
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notice stating that the lender intends to take possession of their home, multiple obstacles stand in 

their way to achieve a favorable resolution.  One common problem for homeowners attempting 

to avoid foreclosure is the difficulty of successfully wading through a nightmare of paperwork 

that banks require to be processed.  Numerous documents need to be completed to modify loans, 

but are often misplaced or lost at some point in the process.  Also, homeowners often do not 

understand the loan modification procedure and have difficulties complying with the document 

requests from the federal programs.
5
 

 Once the paperwork is sent to the bank more potential problems arise.  Banks and 

mortgage companies are in charge of processing the paperwork and operate out of massive call 

centers that are often inefficient.
6
  Lenders have had problems keeping up with the loan 

modification requests, with reports of delays of four to five months in responding to them.
7
  

Additionally, some of the loan modifications fail to reduce homeowners’ monthly payments, and 

these modifications are likely to fail.
8
 

 Another challenging problem homeowners facing foreclosure must overcome is the dual-

track system many banks use. Bank departments handle loan modifications and foreclosures 

separately. This separate setup leads to myriad miscommunication. Often, a homeowner working 

with a bank on a loan modification will come home to find a foreclosure notice in her mailbox, 

resulting in frustration and anger.
9
 As Oregon Senator Jeff Merkley said at a recent Senate 

                                                                                                                                                                                   
4
 Valerie Russ, Impact of Foreclosures ‘Less Severe’ in City, PHILA. DAILY NEWS, Nov. 29, 2010, available at 

http://www.philly.com/dailynews/breaking/news/20101129_Impact_of_foreclosures_less_severe_in_city.html. 
5
 Benjamin A. Bauer, We Don’t Live Here Anymore: A Critical Analysis of the Government’s Response to the 

Foreclosure Crisis, 37 N. Ky. L. Rev. 121, 138 (2010). 
6
 Chris Arnold, Obama’s Foreclosure Prevention Efforts Criticized, NAT. PUBLIC RADIO, Oct. 26, 2010, available at 

http://www.npr.org/templates/story/story.php?storyId=130840418. 
7
 Bauer, supra note 5. 

8
 Id. 

9
 Rick Rothacker, Senators Criticize ‘Dual-Track’ Foreclosure, Loan Modification Processes, MCCLATCHY, Nov. 

17, 2010, available at http://www.mcclatchydc.com/2010/11/17/103856/senators-criticize-dual-track.html. 
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Banking, Housing, and Urban Affairs Committee hearing, “Homeowners are completely 

confused and stressed by these foreclosure notices.”
10

 

Another big problem homeowners face in trying to avoid foreclosure is the possibility of 

banks fraudulently auto-signing documents without formal approval.  For example, in Florida a 

law firm has had to withdraw from some of its foreclosure cases because of allegations of 

fraudulent and sloppy documentation. This discovery regarding a firm which once managed one-

fifth of all foreclosures in the state of Florida has placed a hold on foreclosure mediations in the 

Tampa Bay area.
11

 

In response to this concern, attorneys general from every state have joined to investigate 

whether banks used false documents and signatures to push through hundreds of thousands of 

foreclosures.
12

  In a foreclosure case in Florida, a GMAC employee said in a deposition that his 

team of 13 people signed about 10,000 documents a month without verifying them.
13

  The banks 

momentarily stopped processing foreclosures after news of this lawsuit in early October, but a 

few weeks later Bank of America and Ally Financial resumed active foreclosures in the 23 states 

with judicial foreclosure proceedings.
14

 

 

How Foreclosure Mediation Can Help 

 

                                                        
10

 Id. 
11

 Susan Taylor Martin, Mortgage Mediation Cases on Hold as Fraud Allegations Unravel David J. Stern Law 

Firm, ST. PETE. TIMES, Nov. 30, 2010, available at http://www.tampabay.com/news/mortgage-mediation-cases-on-

hold-as-fraud-allegations-unravel-david-j/1137077. 
12

 Margaret Cronin Fisk, Attorneys General in 50 States Open Foreclosure Probe, BUSINESSWEEK, Oct. 13, 2010, 

available at http://www.businessweek.com/news/2010-10-13/attorneys-general-in-50-states-open-foreclosure-

probe.html. 
13

 Id. 
14

 David McLaughlin, Florida Foreclosures Put Off as Banks Restart Home Seizures, BUSINESSWEEK, Oct. 26, 

2010, available at http://www.businessweek.com/news/2010-10-26/florida-foreclosures-put-off-as-banks-restart-

home-seizures.html. 
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Foreclosure mediation can assuage and sometimes solve all of the aforementioned 

problems that come with dealing with foreclosure.  Most importantly, the foreclosure mediation 

process gives both sides at least one chance to meet to ensure the foreclosure is progressing 

legally.  It also provides an opportunity to discuss settlements that could halt or speed up the 

foreclosure if needed.
15

 

In a foreclosure mediation, a homeowner meets face-to-face with a representative from 

the bank that controls their mortgage and discusses options for remedying the problem.  The 

options for resolution of the foreclosure include coming to a settlement to stay in the home, or 

defining steps to take that will streamline the process of foreclosure to make it less stressful for 

them, called “graceful exits” in the foreclosure mediation environment.
16

 

Just as in traditional mediation sessions, in foreclosure mediations it is crucial that the 

mediator is impartial and objective throughout the process.
17

  The nature of foreclosure 

mediations means that banks are required to appear for mediations for numerous cases. Because 

of that, it is possible the mediator and the bank’s representative know each other from previous 

mediations and might have a friendly relationship.  Because of this potential issue, mediators 

should be wary of appearing biased and might want to make this issue transparent to the 

homeowner throughout the mediation about the existence of a previous working relationship in 

the room. 

Foreclosure mediation enjoys a high rate of success in some states.  States with fully 

developed programs, such as Connecticut and Nevada, are reporting settlement rates near 75 

                                                        
15

 Alon Cohen, Clearing the Foreclosure Crisis: Foreclosure Mediation Can Reduce Uncertainty, Center for 

American Progress, Oct. 25, 2010, available at 

http://www.americanprogress.org/issues/2010/10/foreclosure_crisis.html. 
16

 Id. at 9. 
17

 Harold Paddock: Law you can use: Can Foreclosure Mediation Help Me? 

http://www.ohiobar.org/Pages/LawYouCanUseDetail.aspx?itemID=535 (last visited Dec. 1, 2010). 
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percent.  Settlement in this case means that the homeowner is either able to stay in her home or 

set up a graceful exit that takes into account family situations.
18

  Foreclosure mediation can also 

accomplish something as simple as helping homeowners put a face to their lenders’ names and 

informs them so they are able to take steps to begin mending the distrust that the homeowner 

might feel in the relationship.
19

  The more communication between the parties, the better the 

result can be for both sides. 

Foreclosure mediation benefits more than just homeowners.  Lenders also have 

something to gain from coming to an agreement that avoids foreclosure and keeps the borrower 

in her home.
20

  A study at Valparaiso University found that investors lost approximately $4.72 

billion in the month of July, 2009, or more than 64 percent of the balance of the original loans 

made to homeowners.
21

  This sample size explains why one lenders’ attorney says that her clients 

“don’t want even one more property in inventory” and do not want to manage properties if 

possible, making them more amicable to the mediation process.
22

 

The role of the foreclosure mediator is to help educate the homeowners on their options 

when facing foreclosure and “translate” confusing terms and statements the bank makes.  As in 

mediation generally, foreclosure mediators should facilitate discussion and reframe and reflect 

statements from each side to make sure that the lines of communication between the parties 

remain clear.  In some cases, mediators might help the homeowners navigate the paperwork 

                                                        
18

 Id. 
19

 Joy Harmon Sperling, Timothy C. Moynahan, & Rebecca L. Paolino, Understanding the Homeowner 

Affordability and Stability Act: An Immediate Look at the Legal, Governmental and Economic Ramifications of 

President Obama’s Mortgage Rescue Program, 2009 Aspatore Special Rep. 10, 10 (2009). 
20

 Justin Wagner, Assisting Distressed Homeowners to Avoid Foreclosure: An Advocate’s Role in an Evolving 

Judicial and Policy Environment, 17 GEO. J. ON POVERTY L. & POL’Y 423, 424 (2010). 
21

 Id. at 434. 
22

 Mediation Rising: States Depend on ADR to Help Clean Up the Mortgage Mess, Alternatives to the High Cost of 

Litigation, 27 ALTERNATIVES TO HIGH COST LITIG. 57 (2009). 
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process and assist the banks in explaining the risks of foreclosure as well as the benefits of loan 

modification. 

Special training for mediators conducted by foreclosure experts can ensure that 

foreclosure mediators keep the mediation on topic and productive.  In her opening statement, the 

mediator often emphasizes to the parties the need for sensible, sustainable modifications, or a 

graceful exit, steering the parties away from a modification that seems unlikely to last.
23

  More 

than one mediation session will likely be needed, so the mediator needs to be patient and explain 

available alternatives in the event the proper paperwork is missing.
24

 

Foreclosure mediation can also serve to better inform homeowners about the available 

federal loan modification programs, such as the programs within the Making Home Affordable 

program:
25

 Home Affordable Refinancing Program (HARP) and Home Affordable Modification 

Program (HAMP).  Going through the details of the program can help ensure that the 

applications for modification are complete. 

Recent reports have shown that when homeowners qualify for HAMP, 90 percent of them 

are still able to make their more affordable mortgage payments nine months later.
26

  Advocates 

for foreclosure mediation have recognized this benefit.  John Rao, an attorney from the National 

Consumer Law Center who has been involved in foreclosure mediations, spoke at an October 

panel in Rhode Island about the effectiveness of foreclosure proceedings. He said, “The 

advantage of mediation programs is that they generally require that each of the participating 

parties designate a person having authority to resolve the matter.  While these programs do not 

                                                        
23

 Alon Cohen, Walk the Talk: Best Practices on the Road to Automatic Foreclosure Mediation at 9, CENTER FOR 

AMERICAN PROGRESS (2010). 
24

 Id. at 15. 
25

 Jakabovics & Cohen, supra note 1 at 8. 
26

 Chris Arnold, Obama’s Foreclosure Prevention Efforts Criticized, NAT. PUBLIC RADIO, Oct. 26, 2010, available 

at http://www.npr.org/templates/story/story.php?storyId=130840418, 
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compel a servicer to provide a loan modification, they ensure that homeowners have a fair 

opportunity for consideration of their HAMP applications.”
27

 

 

History of Foreclosure Mediation 

 

 The history of foreclosure mediation is relatively short compared to the practice of 

mediation generally.  Foreclosure mediation programs are a fairly new phenomenon.  As a 

response to the ballooning financial crisis in 2008, programs were introduced in several 

jurisdictions. Connecticut, the city of Philadelphia, and New York all started programs in the 

first half of 2008.
28

  In Ohio, programs in Cuyahoga, Franklin, and Montgomery counties also 

began in 2008.
 29

 By mid-2009, nine states offered foreclosure mediation.
30

 

In 2010, foreclosure mediation programs have experienced exponential growth.  States 

are continuing to develop programs as of late 2010.  In January, New Hampshire launched a free 

voluntary mediation program for homeowners.
31

  In April, Cook County in the city of Chicago 

launched a Mortgage Foreclosure Mediation Program that is working in conjunction with state 

and local organizations and legal aid groups to provide free services.
32

  Legislation to start 

foreclosure mediation has been proposed and is pending in Texas, Washington, Minnesota, and 

Arizona.
33

 

                                                        
27

 Press Release, Whitehouse Brings Together Experts and Local Homeowners to Discuss Foreclosure Crisis, (Oct. 

28, 2010), available at http://whitehouse.senate.gov/newsroom/press/release/?id=2628A837-FF08-4FF1-B3A8-

0C2185850808. 
28

 Jakabovics & Cohen, supra note 1 at 7.  
29

 Greg Allen, Mediation Courts May Ease Foreclosure Backlog, NATIONAL PUBLIC RADIO, April 6, 2009, available 

at http://www.npr.org/templates/story/story.php?storyId=102795312. 
30

 Jakabovics & Cohen, supra note 1 at 1. 
31

 New Hampshire Judicial Branch: Summary of the Foreclosure Mediation Program, 

http://www.courts.state.nh.us/adrp/foreclosure/index.htm (last visited Dec. 1, 2010). 
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Design of foreclosure mediation programs across states 

 

As of late 2010, 25 states either have a foreclosure mediation program in place or are 

working in the legislature to develop one.
34

  The design of the program can ultimately decide 

whether it becomes successful.  States are putting varying amounts of resources into foreclosure 

mediation programs – some states employ a thorough, dedicated system and others only a 

halfhearted effort.  What follows is an analysis of choices in foreclosure mediation program 

design.  Homeowners are held to different standards and have different obligations in each of the 

programs, making it unfair to judge foreclosure mediation as a whole entity.  States and cities 

can learn from the best practices currently ongoing in the country and should adopt what they 

can from them as costs permit. 

 

1) Who runs the program? 

Entities that manage the foreclosure mediation program are different in different states.  

Some programs are run through state court systems, and other programs are managed by non-

profit groups in a partnership with the state.  Twenty-three states are “judicial foreclosure states,” 

or states where foreclosures move through the courts.
35

  Foreclosures in non-judicial foreclosure 

states are governed by state statutes and are processed without intervention from the court.
36

 

In the states with judicial foreclosure, the process can be long and costly for homeowners, 

sometimes taking anywhere from nine to 18 months to complete a full judicial foreclosure.
37

  But 

                                                        
34
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36
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37
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the courts have ability to institute foreclosure mediation programs to speed up the process.  In 

non-judicial foreclosure states, the process is much quicker, but has the potential to be 

unconscionable if not reviewed by the courts.  Florida uses private nonprofit dispute resolution 

agencies to run foreclosure mediation programs.
38

 

 

2) What outreach is used? 

Most states use outreach to inform homeowners in danger of foreclosure about the 

availability of their foreclosure mediation services.  The amount of outreach informing 

homeowners of the availability of foreclosure is often correlated with the success of the program.  

In Delaware, as in several other states, when lenders send out foreclosure notices they are 

required to include a flyer that informs homeowners of the right to mediate as well as a hotline 

number that homeowners can call to get more information about mediation.
39

  A flyer might not 

have much impact on driving homeowners to use foreclosure mediation, though.  In one county 

in Florida, the president of the agency running the foreclosure mediation program said, “People 

are so overwhelmed when they get those papers that I don’t even know if they read the letter 

long enough to understand it.”
40

 

Some states employ more aggressive strategies to inform homeowners of their programs.  

In Philadelphia, the non-profit agency ACORN facilitates the city’s foreclosure mediation 

program.  ACORN uses heavy outreach, going door-to-door to inform residents about the 

                                                        
38
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2009, at 15. 
39

 Administrative Directive of the President Judge of the Superior Court of the State of Delaware, Residential 
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program, which has resulted in a 75 percent participation rate.
41

  Legal aid groups in Jefferson 

County in Kentucky have received a grant to fund door-to-door outreach to educate homeowners 

on their foreclosure mediation program.
42

 

If initial outreach is not successful, some states make a further effort to connect with 

homeowners at a later time.  In some counties in Florida, upon receiving foreclosure notices the 

program manager at the nonprofit center that runs the foreclosure mediation program will 

attempt to contact homeowners to inform them of their services.
43

  In the pilot programs 

currently being used in Indiana, court staff might contact homeowners who have not responded 

to an initial 30-day notice.
44

 

 

3) Is there an attendance requirement? 

Many of the foreclosure mediation programs are voluntary for homeowners facing 

foreclosure and they must initiate the mediation.  However, two of the programs thought to be 

among the best in the country make mediation mandatory for every foreclosure that takes place.  

In 2008, Connecticut started the first statewide unified court foreclosure mediation program in 

the country with the help of $5 million in funding.  Early results from its program had 75 percent 

of the mediations reaching a settlement between lender and homeowner, with 62 percent of the 

mediations reaching an agreement for the homeowner to stay in her home.
45

  Connecticut began 

as a voluntary opt-in program then moved to a mandatory program in June 2009.  The 
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43
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Connecticut court manager said that people in the state now understand “this is a program you 

can’t afford not to fund.”
46

 

The city of Philadelphia is another place where mandatory mediation has worked.  

Philadelphia requires a face-to-face mediation between lender and borrower before any 

foreclosure can proceed, resulting in more than 12,000 cases going through mediation in two 

years.
47

  About 30 percent of those cases have ended positively, with the homeowner keeping her 

home.
48

  The success in the Philadelphia program is a product of a collaborative effort between 

lawyers, the parties in the mediation, housing counselors, and the court, according to a local 

attorney involved in the program.
49

  A local judge in Philadelphia feels that the key to the 

program is the face-to-face encounters between lenders and homeowners so homeowners can 

hear an in-person explanation of foreclosure mediation and ask questions before the process 

begins.
50

  In New Jersey, foreclosure mediation is mandatory if the homeowner contests the 

bank’s foreclosure notice, but can also be requested if the homeowner does not contest the 

foreclosure.
51

 

 The lender’s authority is another key component in a foreclosure mediation.  In 

Delaware, as well as in most states with foreclosure mediation programs, the bank’s 

representative at the mediation must have authority to modify terms of a loan.
52

  In Delaware and 

other states the representative need only be available by phone.  In Franklin County, the attorney 

                                                        
46
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for the bank must be present.  In Cuyahoga County in Cleveland, however, a person with 

decision-making authority must represent the bank in person.  A decision-maker from the bank 

must also appear in person in Vermont.
53

  Some states do not require attendance in any form. 

Massachusetts’ new foreclosure mediation program, instituted in 2010, does not require the 

lender to appear for the mediation, only requiring the availability by phone of a representative 

with authority to modify a loan.
54

  In Oregon, neither party has to be physically present for the 

mediation to take place.
55

 

 

4) Who is eligible to use foreclosure mediation services? 

Not every homeowner in danger of losing her home is eligible to utilize foreclosure 

mediation.  Several states, including Indiana and Florida, allow homeowners to receive 

foreclosure mediation services only if the home in danger of being foreclosed upon is their 

primary residence.  Owners of vacation homes, rental properties, and commercial buildings do 

not qualify for mediation in those states.
56

  Also, in most states, in order to be eligible for 

mediation the homeowner cannot have defaulted on a previous loan modification.
57

  In contrast, 

in Lucas County in Toledo, owners of some rental properties may qualify for mediation.
58

  In 

Cook County in Illinois, the homeowner may use mediation for a home, condo or apartment 

building with four or fewer units.
59

 

 Several procedural hurdles much be cleared before qualifying to use foreclosure 

mediation services in many jurisdictions.  In New Mexico’s First Judicial District Court, 
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homeowners must request mediation within 60 days of receiving the foreclosure notice from 

their bank.  Many jurisdictions, including the aforementioned New Mexico district, prevent 

homeowners from utilizing their mediation services if they have not completed the requisite 

paperwork with the bank when they first receive their foreclosure notice.
60

  

 

5) What is the cost of participation? 

The majority of state and local mediation programs, such as the programs in California, 

Connecticut, Delaware, Jefferson County in Kentucky, Massachusetts, New Jersey, New 

Mexico, and New York are available at no cost to homeowners and lenders.
61

  In those states the 

costs involved in mediation are appropriated by the legislature or covered by the county or state 

court systems. 

There are some exceptions, though, where homeowners have to pay a fee up front just for 

the chance to talk with their lender in a foreclosure mediation setting.  In Maryland, the borrower 

must submit a $50 fee along with a request for mediation, although the fee can be waived for 

low-income borrowers.
62

  In Iowa, the Attorney General’s Office has partnered with Iowa 

Mediation Service, a non-profit organization, to offer mediations at a cost of $50 per hour for 

each party.
63

  In Nevada, the parties must split a $400 fee in order to be eligible for mediation.
64

 

In contrast, in some other jurisdictions, the lender bears the cost of mediation.  In Maine, 

                                                        
60
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Indiana, and in some Florida counties, the lender is charged fees for the mediation when a 

foreclosure complaint is filed.
65

 

 

6) What other issues are in play? 

 A variety of other components make up foreclosure mediation programs across states. 

One variable is the use of a housing counselor before mediation.  Some jurisdictions require 

homeowners to meet with housing counselors before entering mediation, and others make it an 

optional part of the process.  In Jefferson County in Kentucky, before mediation borrowers must 

first discuss their financial situation with housing counselors and receive assistance with 

formulating a proposal for a new payment plan they can show to the lenders at the mediation.
66

  

In New Jersey, the state appropriated $12 million for housing counselors to work with 

homeowners before mediation to prepare for the meetings with lenders.
67

  In Cook County in 

Illinois, the borrower must have an initial consultation with a housing counselor before entering 

mediation.
68

  In Indiana, the foreclosure notice provides contact information for housing 

counselors but makes the use of one optional.
69

 

Some states, such as Maine, require a “good faith” effort by both sides during the 

mediation. Mediators must certify the session was completed in good faith and the court can 

impose sanctions if parties fail to comply.
70

 What constitutes a good faith effort by the parties is 

unclear. 

                                                        
65
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Improving the foreclosure mediation process is another objective states have focused on. 

For example, Maryland emphasizes providing legal representation for homeowners in a 

foreclosure mediation.  Nearly 1,000 lawyers in the state have been trained on the finer points of 

foreclosure law through the Foreclosure Prevention Pro Bono Project, a project created to assist 

homeowners.  The lawyers have been offering guidance to homeowners at workshops, as well as 

taking on cases directly.
71

 

 

Foreclosure Mediation Controversies and Complaints 

 

Just as there are problems in avoiding foreclosures, problems are evident involving a 

proposed solution, foreclosure mediation programs.  Throughout the country, charges of biased, 

ineffective and underutilized programs abound. Foreclosure mediation has also been criticized 

for not helping enough homeowners stay in their homes. 

 One problem some have with the development of foreclosure mediation is that it 

sometimes frustrates homeowners who think going to mediation adds a new layer of what is 

seemingly bureaucracy into the process for them to wade through.
72

  Another issue that is 

troubling for some involved is that homeowners and banks will sometimes agree on a temporary 

settlement, only to have the agreement go sour and cause a repeat of the entire process in a few 

months’ time.
73

 

Other issues with foreclosure mediation programs center around the lack of awareness of 

the programs, as well as problems with parties often not showing up to scheduled mediations.  

                                                        
71
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The Franklin County Foreclosure Mediation Program averages about a 50 percent homeowner 

attendance rate, meaning it’s just as likely to waste a mediator’s and bank’s attorney time as it is 

to discuss an agreement.  Officials in Maryland, as an example, are concerned that the services 

they are offering are not being utilized enough since their program started in July.  A lawyer who 

has attended foreclosure mediations in Maryland said, “Mediation just isn’t as needed as people 

say.  It is a noble concept, but whether or not it is doable, in reality, is a separate matter.”
74

  This 

attorney reflects a growing sentiment among some lawyers about frustration with foreclosure 

mediation. 

Another problem is that in some settings, lenders are favored. Hints of bias come from 

some state court systems.  In Nevada, an attorney filed a complaint against District Court Judge 

Donald Mosley after Mosley said he would refuse to modify a homeowner’s loans or interest as a 

sanction against lenders, despite state rules that allow judges to do so when lenders do not make 

a “valid” effort to renegotiate mortgages.  Mosley stated that he declined to modify loans 

because it would be too much of a burden on his chambers.  Despite allegations that Mosley was 

favoring lenders over homeowners in foreclosure disputes before his court, the district judge who 

cleared Mosley, Arthur Ritchie, stated that “no proof of bias has been shown” in dismissing the 

charges.
75

 

In foreclosure mediation, even the mediators themselves can sometimes become tangled 

up in controversy.  For example, the statute governing Nevada’s foreclosure mediation program 

allows mediators to recommend sanctions for banks that are not prepared for mediations and fail 

to bring proper paperwork.  However, former mediators say while working in the program they 

                                                        
74
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recommended sanctions for banks that were not prepared to negotiate, but the sanctions were not 

followed and the mediators were not asked back to work in the program.
76

  The Nevada courts 

recently asked for feedback on how its foreclosure mediation program could be improved, but 

indicated that forthcoming changes would likely be in the mediator’s role and to increase the cost 

of mediation for participants, rather than addressing the judges’ role in recommending 

sanctions.
77

 

 

Recommendations for Foreclosure Mediation Programs 

 

The success rates of foreclosure mediation programs in some cities and states show that 

when best practices are implemented and utilized by the programs, a large amount of 

homeowners will benefit.  Based on research of federal and state programs, what follows is a 

summary of the most important features a foreclosure mediation program should implement in 

order to offer the most benefit.  Cost concerns will likely prohibit jurisdictions from 

implementing every one of these suggestions, but states should try to use as many of them as 

possible in order to have the best chance at running a successful foreclosure mediation program. 

 

1) Run the programs through the courts and make them mandatory 

Foreclosure mediation programs are most effective when they are mandatory in every 

foreclosure proceeding, based on the results in Connecticut and Philadelphia.  Another way to 

think of the programs besides mandatory is “automatic,” meaning that for every foreclosure, 
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mediation will automatically be scheduled.
78

  The programs have a more stable foundation and 

are better legitimized when they are run by the state or local court system rather than filtered 

through a non-profit group that might not be as organized or have as many resources.  The 

programs should preferably be unified throughout the state, rather than designed on a county-by-

county basis, but either model could work. 

The federal government should take an active role toward making this happen.  The 

Center for American Progress argues that Congress should fund state foreclosure mediation 

programs as well as issue guidance to states that community development grants should be used 

for mandatory foreclosure mediation programs.
79

  Who is running the mediation can also be 

central to the program’s success.  For example, Connecticut has found it useful to hire mediators 

who devote their work full time to foreclosure-specific mediations, because of the intricacies 

involved in foreclosure law.
80

 

 

2) Employ an aggressive outreach program 

Another key component that should be implemented in mediation programs is a strong, 

sustained outreach effort targeted at those in danger of losing their homes.  Door-to-door 

outreach is ideal, but if not enough bodies are available to conduct this sort of outreach, 

newspaper and radio advertisements are another option to inform the public.  Ads are more 

effective than a notice of a phone hotline because many people do not read everything that comes 

in their mail, and in fact might avoid mail that appears to deal with their foreclosure.  Another 

outreach idea is to mail information on a postcard.  

                                                        
78
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80
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Targeted outreach can be key to optimizing the success of foreclosure mediation 

programs.  It is important for homeowners to understand exactly what foreclosure mediation, as 

well as mediation in general, is.  Ohio has specified to homeowners that mediation does not 

include any hidden or ongoing fees, unlike the various debt relief programs seen in 

advertisements, some of which might be scams.
81

 

Another form of outreach to homeowners is conducted through the agents of the courts 

themselves: judges who support foreclosure mediation.  The Supreme Court of Pennsylvania 

recently asked other jurisdictions in the state to follow Philadelphia’s lead and develop 

foreclosure mediation programs.  Pennsylvania Supreme Court Chief Justice Ronald Castille 

stated in a note to the rest of the justices, “Reports indicate that the foreclosure rate will get 

worse before it gets better.”  The Chief Justice invited other court leaders in the state to come to 

a summit on foreclosure mediation in October.
82

 

Taking the lead from the Supreme Court of Pennsylvania, courts with successful 

mediation programs in states like in Ohio and Connecticut should invite officials from other 

states to come observe and learn about their foreclosure mediation programs, and share tips on 

how to run the program successfully. 

 

3) Require lenders with authority to be physically present 

Once the mediation begins, the most successful outcomes will occur when a lender who 

is authorized to make decisions on the home loan is physically present at the mediation with the 

borrower.  Among a number of groups who have studied the foreclosure mediation movement, 

the National Consumer Law Center (NCLC) has offered recommendations to improve the 

                                                        
81
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performance of foreclosure mediation programs, primarily suggesting that the lender should have 

more responsibility and accountability in the process.  The NCLC suggests that courts require 

lenders to negotiate in good faith and assign sanctions to them if the lenders do not comply.
83

  

The group also wants lenders to provide homeowners with relevant information in the mediation 

such as their payment history, present value of the home and affordable loan modifications.
84

 

Requiring lenders with authority to be present would go a long way toward solving 

problems with the dual-track system that many banks use, because it would force the two 

departments, loan modification and foreclosure, to talk about an account and decide how to 

proceed with it before attending a mediation.
85

 

 

4) Any home should be eligible 

The ideal program should contain a requirement that jurisdictions need to provide access 

to mediation for any homeowner who is in danger of losing a home, even if the mortgage is on a 

rental property or a second residence.  However, homeowners who are struggling to make 

payments on a residence that they rent out or only live in part-time need help too.  They should 

not be denied assistance when the resources are readily available.  Also, housing counselors 

should be available for homeowners to consult, but should not be a mandatory precursor. 

 

5) The programs should be free to homeowners 

 Foreclosure mediation programs should be free to homeowners.  Charging fees to 

participate in foreclosure mediation sessions will defeat the important goal of making the 
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programs open to as many people as possible.  Especially since programs in many states are free, 

it is evident the programs can be run without contributions from homeowners.  

 The programs have a lot of kinks to work out when they first begin holding foreclosure 

mediations, and so it is unfair to charge homeowners for them when the end result is unknown 

based on extraneous factors like the bank’s efforts in negotiating a loan modification.  Also, 

when the reason for the mediation is that a family is struggling to pay its mortgage, it seems 

counterintuitive to charge them when even in the most successful foreclosure mediation 

jurisdictions participants have just a 30 percent rate of staying in their home.  If programs need to 

charge lenders to stay afloat that is immaterial because the mediation will still save them massive 

amounts of money. 

 

Future of Foreclosure Mediation 

 

One question worth pondering is whether foreclosure mediation should exist when the   

financial crisis subsides.  Foreclosure mediation programs were formulated as temporary 

provisions to help homeowners during a challenging and difficult time for the country. But with 

the crisis not looking as if it will end any time soon, the programs will need further assistance 

from the state to continue.  Many of the foreclosure mediation programs are receiving temporary 

funding, if any funding at all, and they will only be extended if the results can justify the 

spending.  Some states might want the programs to be more effective before they extend them.  

For example, in Iowa, legislation that requires lenders to inform borrowers about a foreclosure 

mediation program expires in July 2011.
86
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Some jurisdictions are noting the urgency of the foreclosure crisis and are acting 

appropriately to institute foreclosure mediation provisions so people have a better opportunity to 

fight to stay in their homes. In November, the Washington, D.C. Council approved an emergency 

measure that requires mortgage lenders to offer a mediation with homeowners before 

foreclosure. The homeowner has to elect for mediation, after which the parties have 90 days to 

come to an agreement.
87

 Other states could follow D.C.’s lead and act to meet the need for 

foreclosure mediation. 

The federal government can potentially play a big part in improving foreclosure 

mediation programs by enacting bills that would make programs uniform and mandatory across 

the country.  Several attempts have been made to start foreclosure mediation programs 

nationwide.  Federal legislation is pending in the U.S. House of Representatives that would help 

provide uniformity in foreclosure mediation programs across the country, a bill called the 

Preventing Homeowners from Foreclosure Act of 2010.  The bill would authorize the Secretary 

of Housing and Urban Development to provide grants for state and local governments to develop 

foreclosure mediation programs.
88

  The bill was referred to the House Committee on Financial 

Services in July and it is pending there.  The proposed program would require states to refer 

homeowners in danger of losing their home to foreclosure to an attorney or housing counselor.  It 

also would implement an outreach program to raise homeowner awareness of foreclosure 

mediation programs. 

In 2009 two foreclosure mediation bills were introduced and are also still pending: the 

Foreclosure Mandatory Mediation Act of 2009,
89

 and the Preserving Homes and Communities 
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Act of 2009, a bill that would provide grants for state and local communities to create 

foreclosure mediation programs.  Both bills are in the Senate Committee on Banking, Housing, 

and Urban Affairs.
90

 

Many foreclosure mediation programs are temporary provisions and will need to be 

extended through action by the state legislature. Extending the programs provides an optimal 

opportunity to tweak them and make them as effective as possible.  One central problem that the 

programs likely cannot help is the still-growing number of foreclosures in numerous states, 

including Ohio.  The increasing number further underscores the importance of making sure that 

the programs available can be best utilized so the number of foreclosure can be combated in 

other ways. 

In the event that Congress does not pass any of the pending legislation on foreclosure 

mediation, the attorneys general in the 50 states can spur foreclosure mediation programs in 

another way. The AGs can use their investigation of the banks to effectuate a more uniform 

foreclosure mediation process. The attorneys general can negotiate a consent decree with the 

states on foreclosure practices. In the consent decree, the AGs should include a mandatory 

mediation provision that requires lenders with authority to be present at the mediation.
91

 This 

idea will accomplish the goal of making mediation an essential part of the process in avoiding 

foreclosure. The AGs are moving toward an agreement between the banks and states, and talks 

have been positive, but the process will continue on for several months and there is still time to 

implement foreclosure mediation into the agreement.
92

 

The outlook is bright for the future of foreclosure mediation because the banks are 

bringing a more responsive attitude into the mediations.  One Franklin County foreclosure 
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mediator, Shirley Cochran, said the biggest difference she has seen in foreclosure mediations 

since she started participating 2 ½ years ago is that the banks are taking the process more 

seriously now than at the beginning of the time period.
93

 

When the mediation program first started, Cochran noticed that many banks were not 

making a true, sustained effort to negotiate with homeowners and some of the sessions were a 

waste of time for both sides as well as the mediator.  Now, banks are feeling harsh financial 

effects from taking on so many foreclosed homes.  The banks are not interested in taking on new 

foreclosures if possible and are taking a good faith attitude in negotiating new loan 

modifications.
94

 

 

Conclusion 

 

 Because of the variety of strategies and tactics used in foreclosure mediation programs 

throughout states, it is too harsh and shortsighted to label foreclosure mediation programs 

ineffective.  Foreclosure mediation provides valuable benefits to both homeowners and banks 

and should be more widely implemented in a universal manner across the country.  Participation 

in foreclosure mediation is a viable, attractive alternative to the regular foreclosure process a 

homeowner must go through, and the mediation results show the ability of the programs to be 

effective for both sides long-term. 

The most important features of foreclosure mediation programs that jurisdictions should 

adopt are: (1) the rules should require as much face-to-face contact as possible between lenders 

and homeowners in the initial mediation and subsequent sessions, and (2) once mediation 

programs have been initiated and developed, jurisdictions should make the transition to 
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mandatory mediation.  States interested in implementing foreclosure mediation need to examine 

the policies that have worked elsewhere and continue to develop their programs in order to 

ensure success.  Even if only minor improvements are made to some of them, the programs are 

valuable. 
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