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WELCOME
The Ohio State Journal on Dispute Resolution is pleased to bring you Volume 6, Issue 3 of the Mayhew-Hite Report on
Dispute Resolution and the Courts.

LEAD ARTICLE
For the lead article of Volume 6, Issue 3, one of the editors of the Mayhew-Hite Report interviewed Robert Ouellette, a
partner in the Columbus office of the law firm Schottenstein Zox & Dunn. Mr. Ouellette works in corporate finance and
mergers and acquisitions, and he spends as much as 50% of his time preparing for and engaging in negotiations on
behalf of his clients. In this article, Mr. Ouellette shares some of his experiences with and insights to alternative dispute
resolution.The full-text of this article can be accessed here.

ARTICLE SUMMARY
In Guardians Ad Litem Do Not Belong in Family Mediations, Suzanne J. Schmitz explores some of the issues that the
presence of a Guardian Ad Litem (GAL) poses to the process of family mediation involving child custody disputes.
Schmitz argues that the presence of a GAL destroys the promise of mediation confidentiality, and can undermine the
purpose of family mediation, which is to permit parents to reach their own decisions concerning their children. Instead, she
suggests that to protect mediation participants, states adopt the policy not to appoint a GAL if the parents are engaging in
mediation, or if a GAL has been appointed, that he or she be directed not to attend the mediation or proceed with any
investigation until the mediation has concluded. A detailed summary of this law review article can be accessed here.

CASE SUMMARY
In April of 2008, the United States Court of Appeals for the Eleventh Circuit announced its decision in Advanced Bodycare
Solutions, LLC v. Thione International, Inc. At issue in the case was whether the Federal Arbitration Act (FAA) permits
enforcement of a contract clause requiring an aggrieved party to institute mediation or non-binding arbitration prior to filing
a lawsuit. The dispute arose out of the breach of a licensing agreement, which granted Advanced Bodycare exclusive
rights to market and distribute Thione's nutritional supplements and testing kit which purports to monitor the amount of
free radical cells in the body. The court held that the mediation process does not purport to adjudicate or resolve a case in
any way, it is not "arbitration" within the FAA, and FAA remedies are therefore not appropriately invoked to compel
mediation, so the contract clause did not have to be enforced. A detailed summary of this case can be accessed here.

STUDENT SPOTLIGHT
In Putting the Ball in a New Court: Using Restorative Justice as a Means to Punish NBA Players for the Commission of
Violent Offenses, Jessica Clarke argues that, rather than issuing blanket game suspensions for violent acts between
players in the NBA, the NBA should institute a dispute resolution model that incorporates restorative justice in the form of
victim-offender mediations and community impact panels. Jessica Clarke received her J.D. in May of 2008 from the Ohio
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State University Moritz College of Law, where she took classes in mediation and other methods of alternative dispute
resolution. After she takes the bar this summer, she will be clerking for Judge Solomon Oliver, Jr. at the United States
District Court for the Northern District of Ohio. The full-text of this paper can be accessed here.
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Editors: Abbie Sockloff and Laura Drongowski, in collaboration with members of the Ohio State Journal on Dispute
Resolution.
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An Interview with Robert R. Ouellette
ROBERT R. OUELLETTE is a partner in the Columbus, Ohio office of Schottenstein Zox & Dunn, where he serves as co-
leader of the Corporate practice group, as well as coordinator of the Mergers and Acquisitions and Corporate Finance
practice groups. Mr. Ouellette focuses on advising public and private companies on complex corporate transactions,
including mergers, acquisitions, joint ventures and raising capital, and significant corporate governance matters. In his
mergers and acquisitions practice, he has represented both acquiring companies and target companies in asset
transactions, stock acquisitions, and mergers in transactions valued up to $1 billion. Mr. Ouelette received his A.B. and
J.D. from the University of Michigan, and since then, has published a number of articles and has been a frequent speaker
at seminars and other events. He is included in the Best Lawyers in America in the areas of Corporate Law and Mergers
and Acquisitions Law.

As part of his practice, Mr. Ouellette spends a significant amount of time using the Alternative Dispute Resolution method
of negotiations. In an interview with Mayhew-Hite Report editor Laura Drongowski, he shared some of his experiences
and insights.

How often are you involved in negotiations – what percent of your billable time is spent preparing for and
engaged in negotiations? 
Probably 50% of my time.

If a negotiation fails, what happens next – what percent of the time do you walk away from the deal, compared to
what percent of the time you go to court? Does that alternative make a difference in your negotiating strategy? 
[I] almost always walk away. Maybe 1% of time we litigate. [It] doesn't really affect strategy because the other side knows
the relative percentages and how unlikely it is you will ever sue.

How do you prepare for your first negotiation meeting with the other party's attorneys? 
[I] over-prepare. [I] analyze documents[,] understand client's objectives[, and] try to anticipate other party's concerns and
have reactions/alternatives already thought through.

What negotiation tactics have you employed that you find particularly effective? 
Strategic silence. Lawyers love to talk, and hate silence. They will continue to talk to fill the empty space, and usually
weaken their position in the process.

What negotiation tactics have you observed that have led to a) a breakdown in negotiations b) animosity between
the parties and/or c) a poor outcome for the client? 
Pettiness. Making personal attacks. Implying someone is not acting in good faith. Putting the lawyer's ego in front of client
objectives.

How do negotiations in the transactional context differ from negotiations in the litigation context? Which do you
prefer and why? 
I prefer transactional, [because] there isn't a judge/referee in deals. You have to get the other side to say OK, based upon
their best interests and your best interests. [It is] much more fun. You can have two winners in a negotiation. [In] litigation,
nobody is a winner.

Mayhew-Hite Report - Volume 6, Issue 3

http://moritzlaw.osu.edu/epub/mayhew-hite/vol6iss3/lead.html

http://moritzlaw.osu.edu/jdr/mayhew-hite.html#archives
http://moritzlaw.osu.edu/jdr/index.html
http://moritzlaw.osu.edu/jdr/index.html
http://moritzlaw.osu.edu/epub/mayhew-hite/vol6iss3/lead.html


In preparing for a negotiation, how much of your job is helping your client figure out the bottom line and
aspirations? 
Almost all of it.

Do you feel it is your job to ask your client the right questions in order to have adequate information before a
negotiation or do you rely on your clients to take the initiative to provide you with the information? If it is the
former, what techniques do you employ in order to make sure your client is giving you all of the information you
require? 
Always the former. [Techniques I employ include] rely[ing] upon experiences, draw[ing] upon things or deals you have
seen in the past and make parallels, push[ing] the client's thinking so you truly understand their motivations and business
objectives.
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Guardians Ad Litem Do Not Belong in Family Mediations [1]
The author begins by explaining that the presence of a guardian ad litem (GAL) in family mediations can be detrimental to
the mediation process because the presence of a GAL destroys the promise of confidentiality is and can undermine the
purpose of family mediation, which is to permit the parents to reach decisions concerning their children. [2]

In Part II of the article, the author discusses the role of the GAL and the purposes of family mediation. A GAL is a person
appointed by a court in child custody disputes to assist the court in determining what custody decision will be in the best
interests of the child. The GAL is expected to investigate the family, report to the court as to the best interests of the child,
and often, make a custody recommendation, to which the GAL may be required to testify. [3] Although the GAL must
make recommendations that are in the best interests of the child, the GAL's loyalty and responsibility is to the court, not
the family. [4]

In the process of family mediation in custody disputes, the mediator helps the parents identify the issues to be discussed,
assists them during discussion, and aids them in identifying and evaluating possible resolutions. [5] The primary purpose
of family mediation is to empower the parents to act as parents – it helps the parents make decisions about their children,
improves their ability to communicate, and reduces the emotional and economic costs of litigating custody disputes. [6]
Mediation permits the parents to devise a post-divorce parenting plan that reflects the family's values. [7]

The Model Standards of Practice for Family and Divorce Mediation do not address what role the GAL plays in mediation,
or the effect of the presence of the GAL on mediation confidentiality. [8] These are the issues that are explored in this
article.

Part III of the article analyzes the benefits and harms of a GAL attending family mediation. As to the benefits, the GAL can
learn a great deal of information helpful to determining the best interests of the child. Second, if there are safety concerns,
the GAL can learn about them and report them to the court. Third, by attending mediation, the GAL serves as an "agent of
reality" and assists the parents in reaching an agreement. Last, the GAL is in the position of helping the parents to
understand what a court will or will not approve in a proposal. [9]

However, according to the author, GALs need not attend family mediations in order to achieve these benefits. Information
about the family can be obtained without the GAL attending family mediation. [10] Safety concerns are likely to be raised
through means other than mediation, since it can be investigated without the GAL attending mediation. [11] With regard to
the GAL serving as an agent of reality, the mediator can do the same thing for the parties involved. [12]

In summary, although there are some benefits of the GAL attending the mediation, the benefits can all be achieved in
other ways. Furthermore, the author claims, the presence of the GAL at family mediation also causes some real harm.

First, the GAL can obtain a distorted view of the family from the mediation sessions, as the parents may exaggerate or
misstate facts. [13] Second, the GAL's purpose may conflict with that of the mediator, since the GAL's role is to assist the
court in making a decision about the custody, while the mediator's role is to assist the parents in reaching resolution. [14]
Third, the presence of the GAL may undermine or interfere with the work of the mediator in building trust with the parents
and making decisions regarding how the mediation should take place. [15] Fourth, the presence of the GAL during
mediation may negatively impact the parties' confidence in the GAL report later, since the parties may perceive the GAL
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as favoring one side or the other. [16] Fifth, the parties may strategically determine that they could benefit from the
evaluation or report of the GAL, and request one before the mediation is completed. [17] Sixth, the presence of the GAL
may destroy the confidentiality of the mediation, discussed in detail below.

In Part IV, the author discusses the mediation evidentiary privilege of the Uniform Mediation Act (UMA), and its effect on
the GAL. Confidentiality is of paramount importance to mediation because it permits the parties to share their underlying
interests and explore options without the fear that their statements will be used against them in a later proceeding. [18]
The UMA protects confidentiality by creating a privilege that protects against use of statements made during mediation in
later legal proceedings. [19] However, the GAL may report to the court something said during mediation, or use
information obtained during mediation for further study. [20]

The UMA creates a privilege that allows mediation participants to prevent any person from disclosing mediation
communications. This privilege is not automatic; a party to mediation must assert and enforce it. However, a question
remains regarding whether a court will silence the very person it appointed as "its eyes and ears" and enforce the
privilege. [21]

Parents in family mediation may argue that the privilege is intentionally broad and should be interpreted to preclude the
GAL from making disclosures; that the privilege should be interpreted broadly since it serves important public purposes;
and that none of the defined waivers or exceptions refer to the GAL. [22] Conversely, GALs can argue that the UMA does
not address the presence of the GAL; and that existing exceptions should be extended to permit GALs to testify under
limited circumstances. [23]

With regard to these competing arguments, the author believes that no exceptions should be created for GALs because
they simply do not need to attend the mediation in the first place. [24]

Part V provides a discussion of the harms to family mediation if mediation confidentiality is compromised by the presence
of the GAL. If parents know that the GAL can disclose mediation statements, they may refuse to participate and be
subject to contempt proceedings or sanctions. [25] Other parents may later learn of disclosures and lose confidence in the
mediation process. [26] Attorneys, knowing of the presence of the GAL at mediation, may counsel their clients not to
attend the mediation, and be subject to sanctions themselves. [27] Furthermore, nothing in the UMA prevents the GAL
from investigating issues learned about in otherwise confidential proceedings during mediation. [28] According to the
author, everybody loses in any of these cases. Parents lose the chance to resolve their disputes in a way that reflects
their family values, children lose the opportunity to have the disputes resolved with minimum disruption to the family,
courts lose because judges will then have to make the decisions that they prefer the parents to make, and society loses
because parents will need to expend more time, money, and energy to litigating the disputes. [29]

In Part VI, the author concludes the article by making several recommendations to courts, mediators, lawyers, and GALs.
First, a state could adopt the policy not to appoint a GAL if the parents are engaging in mediation. Second, if GALs are
appointed before mediation, they can be directed not to attend mediation and not to proceed with any investigation until
the mediation has concluded. [30]

To implement either of these proposals, several additional steps are needed. First, those defining the role of the GAL will
need to adopt standards that no GAL should be appointed if mediation is required or anticipated, or if the GAL has already
been appointed, the GAL should be prohibited from attending the mediation or conducting investigations until after the
mediation has concluded. [31] Also, mediators should not permit the GAL to attend the mediation, and attorneys whose
clients are participating in mediation should ensure that the GAL does not attend the family mediation. [32] Finally,
appointed GALs should not attend or participate in family mediation and understand the reasons why they should not,
rather than fight to do so. [33]

[1] Suzanne J. Schmitz, Guardians Ad Litem Do Not Belong in Family Mediations, 8 Pepp. Disp. Resol. L.J. 221 (2008).

[2] Id. at 222.

[3] Id. at 222-223.

[4] Id. at 223.

[5] Id. at 225.

[6] Schmitz, supra note 1, at 226.

[7] Id.
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[8] Id. at 227.

[9] See id. at 228.

[10] Id.

[11] Schmitz, supra note 1, at 229.

[12] See id.

[13] Id. at 230.

[14] Id. at 230-231.

[15] Id. at 232.

[16] Schmitz, supra note 1, at 232-233.

[17] See id. at 233.

[18] Id.

[19] Id. at 234.

[20] Id.at 235.

[21] Schmitz, supra note 1, at 236.

[22] See id. at 236-237.

[23] Id. at 237.

[24] Id. at 238.

[25] Id.

[26] Schmitz, supra note 1, at 238.

[27] Id.

[28] Id. at 239.

[29] Id.

[30] Id.at 240.

[31] Schmitz, supra note 1, at 240-241.

[32] Id.at 241.

[33] Id.
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Case Summary: Advanced Bodycare Solutions, LLC v. Thione
International, Inc., 2008 U.S. App. LEXIS 8584
Issue: The United States Court of Appeals for the Eleventh Circuit addressed the issue of whether the Federal Arbitration
Act (FAA) permits enforcement of a contract clause requiring an aggrieved party to institute mediation or non-binding
arbitration prior to filing a lawsuit.

Rule: The Court held that since the mediation process does not purport to adjudicate or resolve a case in any way, it is
not "arbitration" within the FAA and therefore, FAA remedies are not appropriately invoked to compel mediation. Thus, the
FAA did not mandate enforcement of a clause requiring an aggrieved party to institute mediation or non-binding arbitration
prior to filing a lawsuit. [1]

Facts: Advanced Bodycare Solutions and Thione International were parties to a licensing agreement, which granted
Advanced Bodycare exclusive rights to market and distribute Thione's nutritional supplements and a related testing kit
which purports to monitor the amount of free radical cells in the body. Advanced Bodycare ordered and paid for a certain
quantity of the testing kits, which were delivered in September 2004, and subsequently discovered that many of the
testing kits were defective. Advanced Bodycare raised the issue with Thione, which acknowledged the defect and shipped
some replacement units in October 2005, but not enough to replace all of the defective kits. Because of this, Advanced
Bodycare claimed Thione was in breach of the contract. [2]

The contract between the parties contained a provision specifying the procedures to be followed in the event of a dispute.
At issue here is the requirement that if the parties fail to negotiate a resolution of the dispute, the dispute be submitted to
either non-binding arbitration or mediation. [3]

Advanced Bodycare filed suit in Florida state court, alleging breach of contract and related state-law claims based on the
defective test kits. The case was removed to federal court, and Thione moved to stay the suit pending arbitration pursuant
to §3 of the FAA. The motion was denied, and Thione appealed the decision, which is the subject of the case at bar. [4]

Discussion: On appeal, the Court of Appeals for the Eleventh Circuit had to decide if a contract under which disputes
"shall be submitted to non-binding arbitration or mediation" is an agreement "to settle by arbitration a controversy," making
the dispute "referable to arbitration." If so, the district court erred in denying a stay, because when a dispute is arbitrable,
entry of a §3 stay is mandatory. [5]

The Court begins by noting that if either mediation or non-binding arbitration is not FAA "arbitration," the agreement is not
enforceable under the FAA, since if an aggrieved party has an unconditional right to choose between two or more dispute
resolution procedures and one of them is not FAA arbitration, the contract is not one "to settle by arbitration a
controversy," removing it from the scope of the FAA. [6]

The FAA does not define the term "arbitration." The Court reviews tests used by other circuits in determining arbitrability
of disputes, and concludes that in determining whether any particular dispute resolution method is FAA arbitration, the
"classic incidents" of "classic arbitration" shall be looked to. [7] These include (i) an independent adjudicator, (ii) who
applies substantive legal standards, (iii) considers evidence and argument from each party, and (iv) renders a decision
that purports to resolve the rights and duties of the parties, typically by awarding damages or equitable relief. [8] The
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Court indicates that the "award" element is controlling, stating that "If a dispute resolution procedure does not produce
some type of award that can be meaningfully confirmed, modified, or vacated by a court upon proper motion, it is not
arbitration within the scope of the FAA." [9]

Under this test, mediation is not included within the scope of the FAA, since it is a non-binding method of dispute
resolution which does not resolve a dispute, but assists the parties in doing so. [10] Since mediation does not purport to
adjudicate or resolve a case, it is not "arbitration" under the FAA and FAA remedies, including mandatory stays, are not
appropriately invoked to compel mediation. Furthermore, a dispute resolution clause that can be satisfied by mediation or
non-binding arbitration, at the aggrieved party's option, is also not enforceable under the FAA. [11] Since it held that
mediation is not "arbitration" under the FAA, the Court did not reach the issue of whether non-binding arbitration is within
the scope of the FAA. [12]

[1] Advanced Bodycare Solutions, LLC v. Thione International Inc., 2008 U.S. App. LEXIS 8584, at *1.

[2] Id. at *1-*2.

[3] Id. at *2.

[4] Id. at *4.

[5] Id.at *6.

[6] Advanced Bodycare, supra note 1 at *6-*7.

[7] Id. at *9.

[8] Id.

[9] Id. at *10.

[10] See id. at *11-*12.

[11] Advanced Bodycare, supra note 1 at *13.

[12] Id.
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Putting the Ball in a New Court: Using Restorative Justice as a Means to
Punish NBA Players for the Commission of Violent Offenses
by Jessica Clarke

I. Introduction

There were two minutes left in the basketball game. The Denver Nuggets had silenced the fans at Madison Square
Garden with a twenty-point lead over the New York Knicks. The Nuggets, even though they had a commanding lead with
very little time on the clock, kept their starting five players on the floor. One Knicks player, Mardy Collins, who was clearly
outraged by this decision, aggressively hit Nuggets player J.R. Smith as he went up for an easy lay-up. The foul sent
Smith flying into the stands. The players sitting on both benches ran onto the floor, and an all-out brawl ensued between
the two teams.

The referees in the game ejected ten players from the two teams for the rest of the game. The Commissioner of the NBA,
David Stern, moved quickly to hand down a strict punishment for the players involved in the brawl, suspending seven
players from both teams for a total of 47 games. [1] Carmelo Anthony, the Denver Nuggets' star player, received the
harshest punishment for his part in the fight — a fifteen game suspension. [2]

The punishment handed down by the NBA had a ripple of negative effects. First, the coaches and teammates not involved
in the fight were left without integral players for the next set of games. For example, the Denver Nuggets lost their leading
scorer, Carmelo Anthony, for fifteen games or twenty percent of the season. [3] Without their leading scorer, the Nuggets
could not play to their full potential in each game. [4] The Nuggets, a team with a winning record, lost over half of their
games without Carmelo, [5] which affected the team's ranking in the playoffs. [6] Because of the NBA's punishment to
major players in this situation, the coaches could not continue developing their team with their main players, and both
teams were penalized by not having their leader.

Second, fans invest in game tickets and expect to see their favorite players at these games. When the League suspends
players, the fans lose out on these expectations and do not receive all that they have paid for. Nuggets fans, specifically,
lost the chance to see one of the best players on their team and in the League play for twenty percent of the season. Even
though the NBA intends to punish its players for their conduct, they end up harming others invested in the NBA.

Instead of issuing blanket game suspensions for violent acts between players in the NBA, the League should institute a
new model to resolve these disputes that does not have the negative repercussions on fans, coaches, and other players.
The NBA should incorporate restorative justice to resolve disputes. Restorative justice, in the form of victim-offender
mediations and community impact panels, would give a voice to the injured player, the coaches, other players, and fans
who are all left out of consideration when the League simply hands down a punishment. Furthermore, restorative justice
would still result in a punishment to the offender, who would be required to follow the resulting agreement. Restorative
justice would give offenders a better idea of what they did wrong and what effect their actions had on others.

This article proposes a model for the NBA to use to resolve inter-player, violent disputes. This model resolves the
deficiencies in its current process in which the NBA simply hands down punishments without regard for the effect on other
parties. Part II of this article describes the NBA's current system of punishment and deficiencies in this system. Part III

Mayhew-Hite Report - Volume 6, Issue 3

http://moritzlaw.osu.edu/epub/mayhew-hite/vol6iss3/student.html

http://moritzlaw.osu.edu/jdr/mayhew-hite.html#archives
http://moritzlaw.osu.edu/jdr/index.html
http://moritzlaw.osu.edu/jdr/index.html
http://moritzlaw.osu.edu/epub/mayhew-hite/vol6iss3/student.html


describes restorative justice, focusing on two different types of restorative justice — victim-offender mediation and
community impact panels. The description includes the benefits and alleged drawbacks of using restorative justice as a
method to resolve disputes as opposed to traditional methods of punishment. Part IV provides a proposal to resolve the
deficiencies in the NBA's current system of punishment using restorative justice.

II. The NBA's Method of Punishing its Players

The NBA has a set of rules that guide the Commissioner in punishing players. [7] The Official Rules have numerous
provisions guiding officials and the Commissioner in punishing its players for violent offenses. [8] The Rules provide that
the Commissioner can fine a player up to $50,000 and suspend a player for any number of games for a "fighting foul." [9]
If a player punches another player during a game or fights another player in any way, [10] the player will be immediately
ejected from the game. [11] The Commissioner may suspend the player for a minimum of one game and fine the player
for any amount less than $50,000. [12]

In this year, the NBA has seen its fair share of violence on the court. [13] The most typical violence comes in short
outbursts between two players, usually after an exchange of words. Between January 29 and March 7, 2007 alone, the
NBA has suspended six players involved in violent outbursts. [14] These players have been prevented from playing for a
total of seven games. [15] These offenses included fights, flagrant fouls, elbows, punches, and kicks. [16] With all of these
suspensions, the Commissioner simply handed down the punishment without speaking to the players involved.

The NBA's method of punishment is analogous to the current criminal justice system. The Commissioner essentially
serves as the judge and the jury, determining the fate of the players like a judge and jury determine the fate of criminals.
In the NBA, the victim of the fight is not the one going after the player; instead, the NBA unilaterally punishes the player
without giving restitution to the victim. [17] The current criminal justice system operates similarly. The state, as opposed to
the victim of the crime, brings the action against the criminal defendant, and if the defendant is convicted, the punishment
is typically jail time or other measures that do not provide restitution for the victim. [18]

The NBA's punishment system is problematic for various reasons. Because of the similarity between the NBA's method of
punishment and the current criminal justice system, many of these criticisms apply to both systems. First, the Rules
provide complete discretion to the Commissioner [19] for the punishment of players without giving much of a voice to the
players involved in the violent offense. [20] The Rules do not give offending players a chance to give their side of the
story. Instead, the Commissioner has the full discretion to hand down any punishment he prefers. The Commissioner can
do so with no regard for precedent, the surrounding circumstances of the fight, or the interests of the parties involved in
the offense. [21]

Second, this method of punishment does not take into account the effect this punishment will have on an offender's fellow
players, coaches, and fans. All of these parties are innocent in the offense, yet they are directly affected by it. The fans
lose the opportunity to see all of the players on the team play, and this suspension ruins the fans' expectation of seeing
particular players when they purchased the ticket. Also, the fellow players and coaches lose the opportunity to play and
practice with the offending player. As seen with the Carmelo Anthony situation, suspensions can deeply affect a team's
ability to win games. [22]

Third, the Commissioner's punishment does not provide a benefit or restore the parties that are harmed by the offending
player's actions. The suspensions do not help those players who the offending player injured. Furthermore, the fines
issued by the NBA do not help restore those involved in the dispute. The NBA and the Player's Association split the fines,
and the money purportedly goes to support NBA charities. [23] However, the NBA and the Player's Association refuse to
release the name of the charities that receive this money. [24] Assuming that this money actually goes to a charitable
organization, the money still does not help restore the players or community members involved in the dispute. [25]

The NBA should consider other methods of punishment, rather than simply allowing the Commissioner to issue the
punishments. The current method of punishment does not take into consideration the rehabilitative benefit of allowing the
offending player to take part in the punishment process. Additionally, this method does not give a voice to the victim of the
offense, the fellow teammates, coaches, and the fans of the two teams. Instead, the NBA should consider other methods
of punishment to remedy the weaknesses of the current system.

III. The Restorative Justice Method for Punishing Offenders

Restorative justice is typically used as a replacement for our current criminal justice system. [26] The purpose of
restorative justice is to allow the victim, offender, and community to share their feelings in the form of a mediation. [27]
The goal of this type of mediation is to restore the relationships of the parties and allow the victim to receive redress
directly from the offender as opposed to the offender being punished by the state or some authority. [28] Restorative
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justice includes victim-offender mediation and community impact panels, as well as other methods of allowing the victim,
the offender, and the community to resolve the dispute. [29]

Victim-offender mediation is a process [30] that allows the two parties involved in the criminal dispute to discuss what
occurred and determine a solution to restore the parties. [31] The purposes of victim-offender mediations are to give the
victim a chance to meet the offender, discuss what occurred, and tell the offender how the offense impacted them. [32]
The parties generally reach some agreement that typically provides the victim or the community restitution for what
occurred. [33]

Community impact panels are another type of restorative justice. They give community members a chance to tell
offenders how their actions affected the community. [34] Offenders then have the opportunity to respond to the statements
of the community members and offer an explanation for their actions. [35]

Although restorative justice is typically used as a replacement for the criminal justice system, this article proposes that it
could be used in another context, to resolve violence disputes between players in the NBA. Because the NBA and current
criminal justice system's methods of punishment are so similar, restorative justice may serve as a good replacement for
the NBA's system as well.

A. Why Restorative Justice Is a Good Replacement for Traditional Methods of Punishment

There are many benefits associated with restorative justice that make it an effective alternative to traditional methods of
punishment. First, restorative justice can help rehabilitate offenders. By offering offenders a forum to express themselves
to victims, offenders will have the benefit of being able to vent their feelings. [36] By allowing face-to-face discussion,
offenders have the opportunity to deal with their anger and uncovered feelings about the situation and the victim. [37]
Restorative justice also requires offenders to face and appreciate victims, hear their account of what occurred, and how
the offense affected them. [38] This process allows a type of shaming for offenders that they will not have to endure under
traditional punishment systems. [39] Instead, traditional punishment shields them from truly dealing with the pain they
caused to others by silencing victims and those affected by the offense. [40] This face-to-face experience has potential
rehabilitating effects on offenders that make it less likely that they will recommit the offense. [41]

Second, restorative justice has the potential to provide great benefits for victims and community members. Similar to
offenders, victims are also able to share their story, describe the effects of the incident, and pose questions to the
offender. Traditional systems of criminal justice do not provide victims with this benefit. [42] In the NBA, the League simply
hands down the punishment without considering the victims, other players, or the fans. By preventing these parties from
having a voice in the mediation, they will not properly heal or experience closure for such an event. [43]

Restorative justice, however, provides victims with an opportunity not only to initiate closure but also to receive restitution
directly from the offender. A study performed about victim-offender mediations found that victims who participated felt
"less upset about the crime; and . . . less afraid of revictimization." [44] Restorative justice provides closure for victims and
an opportunity to demonstrate to offenders the full effect of their actions. The punishment of the offender does not heal the
victim, but evidence shows that communication through mediation does have a healing effect. [45] Traditional systems of
punishment separate the parties involved, leaving the parties with unresolved aggression that the restorative justice seeks
to heal.

With community impact panels, [46] in particular, offenders have an opportunity to hear about the effect of their actions on
parties other than the victim. [47] Community impact panels have two major goals. 48 The first goal is to provide offenders
with an idea of how their crime affects the community. [49] By truly understanding how their behavior affects others,
offenders would be less likely to recommit the crime. The second goal is to empower community members by giving them
a voice and a chance to face offenders within the community. [50] The goals of this type of restorative justice demonstrate
a concern for the parties involved in the offense and rehabilitating the parties for the future as opposed to concentrating
on punishing for the past.

Third, restorative justice programs currently implemented in the United States and other countries illustrate that restorative
justice can operate successfully. There are nearly 400 restorative justice programs currently operating across the country.
[51] Three continents base their criminal justice system entirely on restorative justice without any evidence of negative
effects. [52] Because we have already found that restorative justice is a successful alternative to traditional methods of
punishment, it will likely be a successful replacement for punishment in the NBA.

B. Any Drawbacks of Restorative Justice are Outweighed by its Benefits

Opponents of restorative justice raise various concerns regarding the use of restorative justice. The benefits of restorative
justice, however, outweigh any potential drawbacks that scholars raise. Proponents of traditional methods of punishment
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argue against the use of restorative justice for four main reasons. First, scholars argue that restorative justice is not harsh
enough on offenders and is a "less painful process." [53] Second, they argue that mediation lacks procedural safeguards
that exist in formal punishment procedures. [54] Third, the mediation agreement determined by the parties will differ from
mediation to mediation, resulting in unequal punishment for those who committed the same or similar offense. [55] Fourth,
mediation is costly and therefore a less efficient process compared to traditional methods of punishment. [56]

The first argument that restorative justice is a less painful process for offenders [57] fails because it requires offenders to
endure the painful process of facing the person they harmed. Traditional methods of punishment, however, free offenders
from this burden. Like traditional methods of punishment, the offender still has a punishment to endure; with restorative
justice, however, the punishment goes to the benefit of the victim and the community. Even if the process is perceived as
less painful, restorative justice programs have been proven to be more effective in reducing recidivism rates than
traditional methods of punishment, [58] making restorative justice the superior system to punish offenders.

The second argument that restorative justice lacks procedural safeguards is not entirely accurate. Although traditional
methods of punishment such as adjudication or punishments simply handed down from persons in power (as is done in
the NBA) have more of a structured procedure in place, restorative justice does provide some structure while still allowing
flexibility for the parties. The position of the mediator ensures the fairness and success of the process. The mediator is an
impartial facilitator of the negotiation and leads discussion between the two parties. [59] The mediator ensures that both
sides have an opportunity to speak and makes sure that neither party is dominating the discussion or controlling the
results of the mediation. [60] Also, the parties come to a self-determined agreement. [61] Although the mediator should
not suggest proposals, the mediator can point out the parties' shared interests. [62] The role of the mediator adds a sense
of structure over the process, but the process still provides the flexibility and control to the parties.

The third argument is that restorative justice will lead to unequal punishment for those who commit the same or similar
offenses. [63] Even though punishment might vary slightly, the same offenses will generally lead to the same harmful
outcome to the victim, and the offender will compensate based on that outcome. [64] The degree of punishment will likely
be consistent. If the offense is more serious than others, the offense will result in the offender having to do more to
compensate the victim. The fear that punishment could be unequal is particularly not applicable in the NBA context. Under
the NBA system, the Commissioner simply hands down punishments without the confines of precedent or a sentencing
guideline, allowing the punishments to vary considerably among players who commit the same offense. Therefore, this
argument could serve as a drawback for both processes.

The final noted opposition to restorative justice is that it is a costly process. [65] Restorative justice requires the payment
of mediators for the time spent with each group for their sessions. [66] This amount reaches well beyond current costs of
the criminal justice system. Even though restorative justice procedures would cost more upfront, the rehabilitating abilities
will decrease the costs in the future. Because studies show that restorative justice decreases recidivism rates, [67] less
money will be spent to punish offenders in the future. [68] Therefore, the effectiveness of this process will eventually
reduce the cost of mediation.

Although some scholars fear the institution of restorative justice as a full replacement to traditional methods of
punishment, the benefits of restorative justice demonstrate that it is a viable replacement that resolves the deficiencies in
traditional methods of punishment, such as the NBA's method of handing down suspensions and fines.

IV. Incorporating Restorative Justice into the NBA

The NBA should incorporate a new method of punishing player offenders for violent offenses. This new method would
utilize restorative justice and remedy the deficiencies of the NBA's current model of punishment. Although this model does
have drawbacks, the benefits that this model would provide to the League and its players outweigh these drawbacks.

A. The Restorative Justice Model for the NBA

The model would give an offending player who committed a violent offense during a game the opportunity to participate in
a mediation to resolve the conflict. The offending player would either submit to a voluntary mediation or receive the
Commissioner's punishment. If the player submitted to the mediation but the parties were unable to come to a resolution,
the offending player would receive the Commissioner's punishment.

The mediation would be between the offending player and the victim of the offense; however, representatives from the
teams, fans, and coaching staffs would have the opportunity to provide impact statements before the two players involved
in the fight had the chance to come to a resolution. The mediator would be an impartial participant without any previous
personal knowledge of the parties involved. This mediation format would differ slightly in cases of larger fights where
multiple parties were involved (i.e. situation between the Knicks and the Nuggets.) Instead, a multi-party mediation would
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be conducted. A similar model would also apply in player-non-player disputes.

1. Defining the Parties Involved in the Restorative Justice Model

The following parties would participate in the NBA's restorative justice model for punishing its players. The "offender" is
the player that committed the violent act, or a player that, under the old system, would have been sanctioned by the
Commissioner for the violent act. The "victim" is the player or person on the other end of the offender's violence, receiving
any type of prohibited contact from the offender. The mediation will give these parties a chance to face one another, give
their account of what occurred, and determine forward looking solutions.

Although the two major parties are labeled "victim" and "offender" for the purpose of explaining the proposed restorative
justice model, the line between victim and offender is often blurred. If the original victim fought the offender back, that
person would also be punished under the Official Code of the NBA, making that person an offender. Because of the often
blurred line between the victim and the offender, neither of the parties should be labeled as such during an actual
mediation and neither of the parties should be limited in these roles during the mediation. Both parties should be given a
chance to seek restitution and a chance to hear how their actions contributed to the altercation.

The "community members" can include any willing representative from any group affected by the fight. The community
members would include a representative from the following: (1) the fans of the both teams, (2) the coaching staffs of both
teams, (3) the players on both teams, and (4) the League. These representatives would have much to offer the mediation.
The fan representatives could offer how the fight damaged the players' reputations with the fans and how the possibility of
a Commissioner suspension would harm the fans. The coaching staff representatives could discuss how the players'
actions impeded the team's progress. Similarly, the team representatives could discuss how the players' actions were
harmful to the team's dynamic. The League representative could state how the fight affected the image of the League,
incorporating more of the concerns of the employer.

The representatives are not limited in these statements and can state how the players' actions affected them in any way.
Also, other parties not previously named that feel affected by the offender's actions may send a representative for the
community impact panel.

The Commissioner will also play a role in the NBA restorative justice model. His role will be to approve all mediation
agreements, making sure that the agreements are fair. The Commissioner can only reject the agreement if it
demonstrates that the parties did not mediate in good faith. If the agreement demonstrates that the parties did not mediate
in good faith, the Commissioner can reject the agreement and fine or suspend the player as would occur under the
previous system. Also, if the parties fail to come to an agreement or the mediator feels the need to discontinue the
mediation, the players would receive the punishment of the Commissioner.

2. The Mediator and The Mediation

The mediator plays an important role in the NBA restorative justice model, ensuring that the mediation flows as prescribed
by this model. The mediation will follow, for the most part, the seven stages of mediation, which include: (1) pre-mediation
preparation, (2) mediator's opening statement, (3) parties' problem description, (4) joint session, (5) caucus, (6)
agreement, and (7) concluding the mediation. [69] The first step is pre-mediation preparation. A mediator needs to be
selected and a conflict check conducted to make sure that the mediator is impartial. [70] The NBA could select mediators
from private organizations, [71] and then conduct a conflict check to ensure that the mediators do not know the
participants. To prepare for the mediation, the mediator will also need to contact all of the parties involved in the
mediation, including the representatives that want to serve as "community members" for the community impact panel. The
mediator would contact the various groups (the League, fans, coaching staffs, and teams) and ask them to offer a
representative for the community impact panel.

Once the mediator is selected and the parties are identified, the actual mediation will begin. At the mediation, the mediator
will provide a typical opening statement to participants in the mediation. The mediator will give introductions, explain the
process of this mediation, and discuss the confidential nature of the mediation. [72] In discussing confidentiality, the
mediator will state that the mediation agreement is confidential, and all statements made during the mediation are
confidential.

The third step of this process will involve the parties' problem description in a typical victim-offender mediation format. [73]
Both parties will both have a chance to give their accounts of what occurred. The players will have the chance to state
what occurred, vent about the incident, and ask questions to one another about how and why the incident occurred.
During this time, the mediator will summarize their statements and ask clarifying questions as needed. [74]

This step will also incorporate the community impact panels into the mediation. After the parties give their account of what
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occurred, the community members will then give their statements of how the players' actions affected them. The mediator
will need to make sure that this panel is a constructive session and not one that harmfully targets the either party. The
mediator can control the session by reframing the statements of the panel when making summarizations to take away the
"sting" of the statements. [75] Also, the mediator could tell the panelists that it is more beneficial for the success of the
mediation for the panelists to be constructive in their comments.

Before panel members leave the mediation, they each would have the opportunity to submit proposals for restorative
solutions for the parties. The mediator would then read these submitted proposals to the parties during the joint session
portion of the mediation. The parties would not be forced to adopt any of the proposals suggested by the impact panelists.
The purpose in the panel members making this submission is to help generate ideas for the parties and allow the
community members to feel that they are making a contribution to the process.

After the impact panel members finish their statements and submit their proposals for resolution, the mediator will
summarize the parties' issues. [76] In summarizing the issues, the mediator should keep in mind that these parties are
players that will likely play against one another in the future, making it important for the parties to consider their future
working relationship. The mediator should require the parties to discuss their future relationship and ask them to offer
practical proposals that would help them avoid this problem in the future.

The mediator will then conduct a joint session with optional caucuses. The joint session, limited to the two players
involved in the fight, allows the parties to propose potentially agreeable solutions. These proposals are not limited to
punishing the offender or just one party. If the offender feels that he deserves to receive some good or service from the
victim, especially in a situation where the victim fought back against the offender, the offender has the opportunity to
pursue this good or service. The mediator should make it clear that the purpose of the mediation is not to solely attack
one player but to give both parties a chance to voice their concerns and agree to a mutually satisfactory solution. The
mediator will lead the parties to this solution; however, if the parties reach an impasse and are not able to agree on a
solution, the mediator can initiate a caucus and speak to both parties individually.

Lastly, the mediator will lead the parties to an agreement and end the mediation. If the parties reach an agreement, the
mediator will review the agreement with the parties to make sure that they understand what they are agreeing to. [77]
Once the parties give their confirmation, the mediator will write up the agreement and present it to the NBA Commissioner
for approval.

3. Multi-Party Mediations

Although most fights in the NBA are between two players on opposing teams, larger brawls involving more than two
players periodically occur, as evidenced by the Knicks-Nuggets brawl. Instead of the standard victim-offender mediation
as outlined above, the mediator would need to conduct a multi-party mediation. The format for this multi-party mediation
would be largely the same. Three changes, however, are necessary to make the multi-party mediation successful. First,
the parties would include any person involved in the fight that would be considered a "victim" or "offender" under the
previous definition. Again, the parties would not carry labels as victims and offenders.

Second, the mediator might want to consider pre-mediation caucuses. [78] Because of the high number of potential
parties involved, the mediator will want to maintain an organized and effective mediation. To do so, the mediator could
conduct pre-mediation caucuses to help organize the process. With these caucuses, the mediator could get a better idea
of who the parties were in the fight, what role they played during the fight, and what the parties plan to say about what
occurred. These caucuses would also help the mediator build a rapport with the parties as well. [79]

Third, the impact panel members could still submit proposals for resolving the dispute; however, the mediator would only
provide the parties with that information if the parties seemed stuck in coming up with potential solutions or if time permits.
Because of the potential large size of multi-party mediations, the mediation process would be very time-consuming. By
adding more time to read the proposed solutions, the parties might become restless and uncooperative in the mediation.
The mediator would then have the option of whether to include the proposals of the impact panel members if the mediator
felt it would help the mediation and not overly bog down the parties.

4. Player-Non-Player Disputes

The NBA could also offer the restorative justice mediations for disputes or violence involving a player and a fan or non-
player. An example of a player-non-player dispute occurred during the infamous Pacers-Pistons brawl in November 2004.
A fan threw a cup at Ron Artest, a player from the opposing team, in the final minutes of the Pacer's game against the
Pistons. Artest, in retaliation, jumped into the stands and punched the fan. [80] From that point, an all out brawl ensued
between the players of the two teams. [81] In this situation, two mediations could be conducted. The first would be a multi-
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party mediation for the players involved in the dispute. The second mediation [82] could be between Ron Artest and the
non-player fan. The NBA would determine if the fan was willing to participate in the mediation. If not, the player would
receive a separate sanction from the Commissioner, regarding his violent contact with the non-player fan. If the fan or
non-player agrees to participate, the mediator will go ahead with the mediation.

In a mediation between a player and a non-player fan, the mediator should be aware of the power imbalance between the
parties. Because of the player's financial and social successes, the non-player will likely feel inferior in the mediation. The
player might use this imbalance and try to take advantage of the non-player. To neutralize such a technique by a player,
the mediator should remind the player that if he does not mediate in good faith and put effort into the mediation, the
mediation would be void and the player would receive the Commissioner's sanction. With the threat of a hefty fine and
suspension, the player's undermining tactic will likely be neutralized.

The mediator should also make sure that the non-player is not trying to take advantage of the player because of his
wealth and status. The mediator must treat the players equally and prevent the non-player from exploiting the wealth and
celebrity status during the proposal section of the mediation. For example, during a caucus, the mediator might ask the
non-player if his proposals would be different he were mediating with an ordinary, non-celebrity.

For the most part, the player-non-player mediations would be conducted in the same manner as the other restorative
justice mediations. The mediator will have to be aware, however, of the imbalance of power between the parties and
make adjustments to compensate for these factors.

B. Why this Model is Beneficial for the NBA

The new NBA model of restorative justice provides three major benefits to the NBA organization and to those invested in
the organization. First, the restorative justice model gives a voice to the players involved in the dispute. Instead of
targeting the players, mediation gives them an opportunity to discuss and work through issues as opposed to simply
blaming and punishing them. The model also provides players who were harmed by the fight with the chance to receive
restitution for the harm that occurred. In addition to benefits to the players involved, the model gives those affected by the
violence, including the teammates, coaches, fans, and the League, a chance to speak to the players. While the current
method alienates these groups, the restorative justice model seeks to give these groups an opportunity to voice their
concerns.

Second, this model allows the offending players to continue playing and practicing with the team, preventing the team,
fans, and coaches from being harmed by the offending player's absence. If this restorative justice model would have been
implemented during the Knicks-Nuggets fight, Carmelo Anthony would have remained playing for the fifteen games that
he missed. The team would have had a better chance of continuing its winning record and may have had a better position
in the play-offs. [83]

Third, this model contains procedural safeguards that ensure that the process is fair for both the players and the League.
[84] A well-trained mediator is suited to neutralize and control issues that may arise during the mediation such as power
imbalances, egos, and offender alienation. The Commissioner also plays a role in ensuring the fairness and success of
the mediation. By serving as a check on the agreement of the mediation, it guarantees that the parties will mediate in
good faith and put in a concerted effort into reaching a fair agreement.

Proponents of the NBA's current method of punishment will likely raise opposition to the new restorative justice model.
Some may perceive this model as a less painful process that will not teach the players a lesson. Also, the NBA might find
that this method is more costly and therefore less efficient compared to its current method of punishment. The NBA further
might argue that mediations would be detrimental to its image because the agreements are confidential so the public will
never know how or if the players were punished.

Although some might believe that this model is not painful enough for offenders to learn their lesson, this model is strong
enough to deter players from fighting in the future. The offending player will not only have to face the player that he fought
during the game, but also his teammates, coaches, and fans. Having to face those actually affected by his actions will
place the offending player in an uncomfortable position that he will want to avoid in the future. With the current system, the
player can, for the most part, avoid facing these people and avoid facing the true effects of his actions.

This model will cost more money and use more time; however, these costs are worth the benefits of the model. If the
model works and helps to deter players from committing further violent acts, then the NBA might finally be able to clean
up its image. By having fewer fights, the NBA will be able to spend less time and money on marketing ploys to repair its
reputation and fans will feel less alienated by the players.

The mediation agreements would be confidential under this model. Some might fear that the public would be weary of a
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system that did not allow them to know the result of the players' punishment. The confidentiality of the mediation
agreement, however, is necessary. If the agreements were made public, players in the future would simply use the past
agreements as a standard for their current mediation and would not go through the mediation process to come up with
solutions that fit their situation. Therefore, it is necessary for the mediation agreements to be confidential to protect the
success of the process.

Although the confidential nature of mediation will preclude the public from learning the players' punishments, the NBA
could offer a public statement making it clear that its players are being punished. The NBA could also inform the public
that all mediation agreements are subject to the Commissioner's approval, letting the public know that players are not
simply getting away with their crime.

Even though alleged drawbacks might arise associated with this model, the benefits of this restorative justice model
outweigh the drawbacks. Therefore, the NBA should consider replacing its current system with one that restores the
parties involves, leaves third parties unaffected, and deters the players from recommitting violent acts on the court.

V. Conclusion

Fights in the NBA continue to occur, even in the face of Commissioner David Stern's harsh punishments. These
punishments do not effectively restore the parties involved in the fight, and they harm people who were not involved.
Instead of allowing the NBA to unilaterally hand down these punishments, the NBA should institute a restorative justice
model for punishing players involved in violent disputes. This model would restore the parties involved in the dispute and
eliminate harm to third parties.
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See Laflin, supra, note 18; Heather Strang & Lawrence W. Sherman, Repairing the Harm: Victims and Restorative
Justice, 2003 Utah L. Rev. 15, 18 (2003) (stating that victims are often dissatisfied with the criminal justice process
because the do not play a "legitimate role in the processing of their case beyond that of witness for the prosecution.")
Typically, the Commissioner simply hands down the punishment in the case of a violent offense, but the player has an
opportunity to appeal in front of an arbitrator. See NBAPA Considers Appeal of Seven-Game Suspension, ESPN, July 17,
2007, available at http://sports.espn.go.com/nba/news/story?id=2937551. An appeal can be made by both the player
himself (or by an agent on the player's behalf) or the NBA's Players' Association. Id.

[21] The Rules state that, "There is absolutely no justification for fighting in an NBA game. The fact that you feel provoked
by another player is not an acceptable excuse." The Official Rules of the National Basketball Association 2006-2007,
available at http://www.nba.com/media/rule_book_2006-07.pdf.

[22] See Denver Nuggets Game-by-Game Archive 2006-2007, supra note 4.

[23] Rovell, supra note 19.

[24] Id.

[25] One could argue that because the League is an injured party in the dispute that money going to charities help restore
the image of the League. Although this might be true, the NBA refuses to release where this money goes. The public does
not actually see these efforts, making it less likely that their public image is restored.

[26] See Jonathan Todres, Toward Healing and Restoration for All: Reframing Medical Malpractice Reform,39 Conn. L.
Rev. 667, 707 (2006) (stating "Restorative justice . . . brings together individuals who have been affected by a crime with
the goal of having them agree on how to address the harm done by the crime.")

[27] See John Braithwaite, A Future Where Punishment is Marginalized: Realistic or Utopian?, 46 UCLA L. Rev. 1727,
1728-29.

[28] See Todres, supra note 26.

[29] Id.

[30] The victim-offender mediation process has six essential steps. Mark S. Umbreit, Mediating Interpersonal Conflicts: A
Pathway to Peace 143 (1995). The steps include the following: (1) mediator's opening statement, (2) statements of the
victim and offender, (3) clarification of facts and opportunity to vent, (4) reviewing victim losses and options for
compensation, (5) developing a proposal for restoring the parties, (6) mediator's closing statements. Id.

[31] See Chieko Clarke, Maternal Justice Restored: Redressing the Ramifications of Mandatory Sentencing Minimums on
Women and Their Children, 50 Howard L. J. 263, 281-82 (2006).

[32] Id.

[33] Id.
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[34] Eric W. Nicastro, Note, Confronting the Neighbors: Community Impact Panels in the Realm of Restorative Justice and
Punishment Theory, 9 Roger Williams University L. Rev. 261, 261 (2003).

[35] Id.

[36] Erik Luna, Restorative Justice in Federal Sentencing: An Unexpected Benefit of Booker?, 37 McGeorge L. Rev. 787,
801 (citing John Braithwaite, Restorative Justice and Therapeutic Jurisprudence, 38 Crim. L. Bull. 244 (2002)).

[37] See Id. (noting the "therapeutic" benefits of restorative justice).

[38] See Lawrence W. Sherman, Domestic Violence and Restorative Justice: Answering Key Questions, 8 Va. J. Soc.
Pol'y & L. 263, 278 (2000).

[39] See Id.

[40] Id.

[41] See Mary Ellen Reimund, The Law and Restorative Justice Friend or Foe? A Systematic Look at the Legal Issues in
Restorative Justice, 53 Drake L. Rev. 667 (2005) (citing one study that showed that the majority of offenders who
participated in a restorative justice mediation were satisfied with the experience, making it less likely that they will
recommit the same crime.) See Also, William R. Nugent, Mona Qilliams, Mark S. Umbreit, Participation in Victim-Offender
Mediation and the Prevalence and Severity of Subsequent Delinquent Behavior: A Meta-Analysis, 2003 Utah L. Rev. 137,
162 (2003) (providing a meta-analysis demonstrating that victim-offender mediation may decrease an offenders likelihood
to engage in "subsequent delinquent behavior.") Current methods of punishment do not lead to lower recidivism rates, like
restorative justice. See Robin Bradley Kar, Hart's Response to Exclusive Legal Positivism, 95 Georgetown L. J. 393, 460
(2007) (stating " [ ] rates of recidivism are so high in countries like the United States and so much lower in places like
Japan, where practices of criminal punishment include . . . ‘reintegrative shaming' . . . .") This result might be because
traditional methods of punishment do not deal with the anger of the offender, while restorative justice seeks to do so.

[42] Heather Strang & Lawrence W. Sherman, Repairing the Harm: Victims and Restorative Justice, 2003 Utah L. Rev.
15, 18 (2003).

[43] Linda G. Mills, The Justice of Recovery: How the State Can Heal the Violence of Crime, 57 Hastings L.J. 457, 483
(2006).

[44] Luna, supra note 36, at 800 (citing Barton Poulson, A Third Voice: A Review of Empirical Research on the
Psychological Outcomes of Restorative Justice, 2003 Utah L. Rev. 167 (2003)).

[45] Mills, supra note 43, at 458.

[46] Community impact panels are typically used to resolve low-level crimes, such as "public urination, public drinking,
violation of open container laws, and vandalism." Nicastro, supra note 34 at 266. These are crimes that typically harm the
community, making community impact panels particularly useful to allow the offender to fully appreciate the damage
caused.

[47] Adriaan Lanni, The Future of Community Justice, 40 Harv. C.R.-C. L. L. Rev. 359, 374-75 (2006).

[48] See Nicastro, supra note 34 at 266.

[49] Id.

[50] Id.

[51] Reimund, supra note 41 at 672.

[52] Strang & Sherman, supra note 42, at 42.

[53] Patrick Glen Drake, Comment, Victim-Offender Mediation in Texas: When "Eye for Eye" Becomes "Eye to Eye", 47 S.
Tex. L. Rev. 647, 651 (2006).

[54] See Christa Obold-Eschleman, Note, Victims' Rights and the Danger of Domestication of the Restorative Justice
Paradigm, 18 N.D. J. L. Ethics & Pub Pol'y 571, 581 (2004). See Also, Jennifer Gerarda Brown, The Use of Mediation to
Resolve Criminal Cases: A Procedural Critique,43 Emory L. J. 1247 (1994).
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[55] Paul H. Robinson, The Virtues of Restorative Processes, the Vices of "Restorative Justice", 2003 Utah L. Rev. 375,
380 (2003).

[56] Drake, supra note 53, at 652.

[57] Id.at 651.

[58] See Strang & Sherman, supra note 42, at 39 (citing Lawrence W. Sherman et al., Recidivism Patterns in the
Canberra Reintegrative Shaming Experiments 12-15 & figs. 1-10 (2000) available at
www.aic.gov.au/rjustice/RISE/recidivism/report.pdf.)

[59] Edward Brunet, Charles B. Craver, Ellen E. Deason, Alternative Dispute Resolution: The Advocate's Perspective
Cases and Matertial 199 (2006, 3rd).

[60] See Id. at 235.

[61] Id.at 199.

[62] Id.at 201.

[63] Robinson, supra note 55, at 380.

[64] See Clarke, supra note 31, at 285-86 (2006). This article states that because "restorative justice is based on
consensual agreements between the victim, offender . . . and community members, inconsistencies and a seeming lack of
proportionality do not seem to be wrong. Any inconsistencies or lack of proportionality are the result of ‘genuine and
uncoerced agreement between key parties' and therefore seems to be more just than the current law." Id.at 286 (citing
Restorative Justice: Philosophy to Practice 21 (Heather Strang & John Braithwaite eds. 2000)).

[65] Drake, supra note 53, at 651.

[66] Id.

[67] Id. See Also, Strang & Sherman, supra note 42, at 39.

[68] Id.

[69] See Brunet, supra note 59, at 228.

[70] Id.

[71] See Id. at 229 (noting private entities such as the American Arbitration Association, the International Chamber of
Commerce, the Lawyers Mediation Service, or J.A.M.S.).

[72] Id.at 234.

[73] See text accompanying note 31.

[74] Id.at 235.

[75] See Id. ("Extreme statements can be adroitly reframed to make them more palatable to the other side.")

[76] See Brunet, supra note 59, at 235.

[77] See Id. at 245.

[78] See Richard M. Calkins, Caucus Mediation—Putting Conciliation Back into the Process: The Peacemaking Approach
to Resolution, Peace, and Healing, 54 Drake L. Rev. 259, 284 n. 64 (2006).

[79] Id.

[80] Artest, Jackson Charge Palace Stands, ESPN News, November 21, 2004, http://sports.espn.go.com/nba/news/story?
id=1927380.

[81] Id.

[82] As the brawl continued, more non-players became part of the fight. Because of the involvement of more non-players,
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there may be more than one mediation conducted involving a player and a non-player.

[83] See text accompanying note 6.

[84] In addition to these safeguards, the combination of athletics and ADR mechanisms has succeeded in the past. The
NBA currently uses arbitration as a method to settle its appellate procedures. The Olympics has also incorporated
mandatory and binding arbitration for athlete disputes. Melissa R. Bitting, Mandatory, Binding Arbitration for Olympic
Athletes: Is the Process Better or Worse for "Job Security"?, 25 Fla. St. Univ. L. Rev. 655 (1988).
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