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WELCOME

The Ohio State Journal on Dispute Resolution is pleased to bring you Volume 5, Issue 2 of the Mayhew-Hite Report on
Dispute Resolution and the Courts.

LEAD ARTICLE

Kristen M. Blankley, in Can Careful Drafting Expand Judicial Review?, examines whether parties to an arbitration
agreement can provide for a more comprehensive judicial review of an arbitrator's award than ordinarily available under the
Federal Arbitration Act ("FAA") by explicitly delineating the arbitrator's power in their agreement. Blankley provides an
overview of judicial review under the FAA and also identifies potential advantages and pitfalls associated with the increased
availability of judicial review for arbitration awards. In addition, the author details the current circuit split on the issue of
whether parties can expand judicial review of arbitration awards by contract, and she then analyzes how parties can
achieve increased judicial review under Section 10(a)(4) of the FAA by specifically identifying the powers an arbitrator can
exert. The full-text of this article can be accessed here.

ARTICLE SUMMARY

In their article Matching Cases and Dispute Resolution Procedures: Detailed Analysis Leading to a Mediation-Centered
Approach, Professors Frank E.A. Sander and Lukasz Rozdeiczer examine how a party should select an ADR mechanism to
resolve a particular dispute. In the authors' view, a party must choose the ADR mechanism which can best satisfy her goals.
To this end, they argue that a party must evaluate her case and match it to a dispute resolution mechanism instead of first
looking at mechanisms and then pairing the chosen procedure with the case. Using hypothetical examples, Sander and
Rozdeiczer illustrate how various process goals, such as speed and public vindication, will impact a party's choice of a
dispute resolution mechanism. They argue that a party should then assign a point value to each goal to represent its
importance, and then calculate, using a table in the article, how effective each process is at achieving a particular goal. The
result of the calculations will be that a party can determine the mechanism that will most likely achieve the goals that they
consider to be most important. In Part III of the article, the authors outline their "User-Friendly, Mediation-Centered
Approach" which advises that parties first presume that mediation will be their starting process, then consider whether
certain features of their case make it inappropriate for mediation, and then determine which type of mediation should be
used. Sander and Rozdeiczer also propose steps for parties to take when mediation is tried and proves to be ineffective in
the resolution of their dispute. A detailed summary of this law review article can be accessed here.

CASE SUMMARY

Late last year, the California Supreme Court announced it decision in Fair v. Bakhtiari, 40 Cal. 4th 189, 147 P.3d 653
(2006), a case in which it had to determine whether an arbitration clause in a proposed settlement agreement sufficiently
indicated the parties' intent to be bound by the agreement such that the statutory exception to California's rule of
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confidentiality for mediation documents was satisfied. The Court held that the statutory exception to confidentiality for
mediation communications should be strictly construed and that to satisfy the exception, a settlement agreement must
include language clearly indicating that the parties' awareness that they were entering into a binding agreement. A detailed
summary of this case can be accessed here.

STUDENT SPOTLIGHT

In This Land is Our Land: Proposing a Mediative Model for Public-Private Land Use Disputes, Erik Stock offers a very brief
history of land-use regulation in the United States and then provide an overview of the problems that stem from employing a
system of negotiated settlements to resolve public-private land use disputes. In the body of his paper, Stock argues that a
meditative model could eliminate many of the concerns that result from using negotiation in public-private land disputes and
identifies several situations in which mediation could have been used to effectively resolve a high profile public-private land-
use dispute. Erik Stock is a 2008 J.D. candidate at The Ohio State University Moritz College of Law. He is the 2007-2008
Editor-in-Chief of the Ohio State Journal on Dispute Resolution and is pursuing the College's Certificate in Dispute
Resolution. Erik will be a 2007 summer associate in the Columbus office of Schottenstein, Zox, and Dunn. The full-text of
this paper can be accessed here.
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Can Careful Drafting Expand Judicial Review?

Kristen M. Blankley *

Although arbitration is often touted for the finality achieved through the process, some parties are unsatisfied with the lack of
judicial review embodied in the Federal Arbitration Act ("FAA"). Because judicial review under the FAA and under federal
common law is so limited, parties have begun to include within their agreements to arbitrate specific clauses detailing the
standard of judicial review. The courts, however, have not universally accepted parties' attempts to dictate the appropriate
standards of review. Indeed, such judicial review provisions have been taken as an affront to the courts' Article III
responsibilities.

Even under the FAA, an arbitral award may be vacated if the arbitrator exceeded his or her powers under the contract. This
begs the question: Can careful delineations of an arbitrator's power on the front end have the effect of increasing judicial
review on the back end? Although the answer to this question is not yet clear, careful drafting may be one way to ensure a
more comprehensive review of arbitral awards.

Judicial Review Under the FAA

Under the FAA, awards can be confirmed under Section 9, vacated under Section 10, or modified pursuant to Section 11. If
an award is confirmed, it essentially becomes an order of the court. Under Section 10, an arbitration award can be vacated
— or completely overturned — if one of four narrow circumstances are met. An award may be vacated if: 1) "the award was
procured by corruption, fraud, or undue means"; 2) "there was evident partiality or corruption in the arbitrators"; 3) "the
arbitrators were guilty of misconduct . . . or of any other misbehavior by which the rights of any party have been prejudiced";
or 4) "the arbitrators exceeded their powers, or so imperfectly executed them that a mutual, final, and definite award upon
the subject matter submitted was not made." [3] All of these exceptions are quite limited, and none of them deal with the
merits of the case. Under this Section, even wrongly decided arbitration decisions may still be upheld on "appeal." Indeed,
the United States Supreme Court has held: "[A]s long as the arbitrator is even arguably construing or applying the contract
and acting within the scope of his authority, that a court is convinced he committed serious error does not suffice to overturn
his decision." [4]

The ability to correct or modify an award under Section 11 of the FAA is likewise limited. Generally, an award may only be
changed under the following three circumstances: 1) "[w]here there was an evident material miscalculation of figures or an
evident material mistake in the description of any person, thing, or property referred to in the award;" 2) "[w]here the
arbitrators have awarded upon a matter not submitted to them, unless it is a matter not affecting the merits of the decision
upon the matter submitted;" and 3) where the award is "imperfect in matter of form not affecting the merits of the
controversy." [5] Indeed, under this statute, modification is only warranted "so as to effect the intent thereof and promote
justice between the parties." [6]

Despite the limited statutory grounds for review, some federal courts fashioned an exception and began to review arbitrator
awards for a "manifest disregard for the law." [7] Other federally created standards of review include "complete irrationality,"
"failing to draw the essence of the award from the arbitration contract," and "arbitrary and capricious." Although "manifest
disregard" sounds amorphous enough, this exception, too, is quite limited. Indeed, "manifest disregard" has been
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interpreted by at least one court to require a determination of whether "the arbitrators clearly identify the applicable,
governing law and then proceed to ignore it." [8] Further, some courts hold that a "mere mistake of law by an arbitrator
cannot serve as the basis for judicial review." [9] In order for a court to apply the "manifest disregard" standard, however,
that court must be able to determine exactly how the arbitrator decided the case. Without a written arbitration opinion, it is
unclear if a court could ever find a manifest disregard of the law.

Is Increased Review Beneficial?

Sometimes, arbitrators decide cases wrongly. Indeed, no party with an apparently wrongly decided award will be satisfied to
learn that in "contracting for arbitration of disputes . . . the parties bargained for a decision by the arbitrator, not necessarily
a good one[.]" [10] Fear of being on the short end of one of these bad decisions could cause parties to seek to expand
judicial review. In a sense, increasing judicial review is a way to indirectly control the quality of the arbitrator and the
arbitration process. Increased judicial review may also give the losing party a "second bite" at the proverbial apple or allow
the participants to "hedge their bets."

These parties, however, should be aware that increased judicial review is only effective if the arbitrator actually writes a
reasoned award. Without such an award, the courts would have nothing to review! If the arbitrator is aware, however, that
the losing party will almost assuredly appeal the award, the arbitrator may take greater care in writing the award, thus
adding an additional benefit to increased judicial review.

Broader review, however, leads to increased costs and decreased efficiency. Significant time and money may be expended
for the arbitrator to issue a detailed and reasoned award. In order for the arbitrator to render such a decision, the parties
may be required to pay for the cost of producing a transcript of the proceedings and the costs associated with post-hearing
briefing. These costs and time considerations are then exponentially increased when the parties actually litigate the merits
of the review of the award. If the parties are aware of these potential costs, they may decide that arbitration is not the proper
forum in the first place.

Expanded Review — Current Circuit Split

Currently, a circuit split exists regarding the parties' ability to contract for judicial review of an arbitration award different than
that dictated by the FAA. The courts favorable to this position generally hold that arbitration is a creature of contract, and the
parties should have the freedom to contract for greater review. The courts holding the opposite usually note that the
jurisdiction and sovereignty of the Article III courts may not be abridged by the simple contracts of parties engaging in
arbitration.

The first appellate court to decide this issue was Gateway Technologies, Inc. v. MCI Telecommunications Corp. [11] In
Gateway, the Fifth Circuit permitted the party-dictated review for "errors of law" because "as the Supreme Court has
emphasized, arbitration is a creature of contract and the FAA's pro-arbitration policy does not operate without regard to the
wishes of the contracting parties." [12] The Fourth Circuit followed suit in 1997, upholding judicial review for "errors of law or
reasoning" based on the freedom-of-contract theory. [13] In 2001, the Third Circuit joined the Fifth and Fourth Circuits in
Roadway Package System, Inc. v. Kayser, [14] and held it would now "join with the great weight of authority and hold that
parties may opt out of the FAA's off-the-rack vacatur standards and fashion their own (including by referencing state law
standards)." [15] Most recently, the First Circuit in Puerto Rico Telephone Co. v. U.S. Phone Manufacturing Corp. [16]
determined that parties could contract for greater judicial review than is provided in the FAA. These courts allowing for
increased review generally view the provisions of the FAA as default provisions that may be modified by contract.
Additionally, if the parties involved appear to be sophisticated business people, the courts have been more likely to uphold
the standard of review dictated by the contract.

Not every court, however, has been so willing to accept party-dictated standards of review. In 2001, the Tenth Circuit's
decision in Bowen v. Amoco Pipeline Co., [17] was the first circuit opinion to take the opposite position. In Bowen, the
parties attempted to contract for the right to appeal an award "on the grounds that the award is not supported by evidence."
[18] The court, however, did not accept the parties' attempt at creating judicial review, holding that increased review would
"interfere with the judicial process" [19] and would be contrary to the purposes of the FAA, especially if the parties dictate a
standard of review unfamiliar to the courts.

The Ninth Circuit also held that judicial review cannot be expanded by contract. [20] In Kyocera, the court recognized party-
dictated review would "jeopardize the very benefits of arbitration, rendering informal arbitration merely a prelude to a more
cumbersome and time-consuming judicial review process." [21] As in Bowden, the Kyocera court expressed concern about
allowing "private parties [to] dictate how federal courts shall conduct their proceedings." [22] Further, the Kyocera court
noted that Congress, in enacting the FAA, was not giving private parties the "power to dictate how the federal courts
conduct the business of resolving disputes." [23] Accordingly, both Bowen and Kyocera echo these concerns of judicial
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sovereignty and independence.

Thus far, the U.S. Supreme Court has declined to grant certiorari on this issue. Until such time, this split will remain
unresolved. However, because these decisions only directly address the issue of party-dictated expanded judicial review,
there appears to be some room within which parties may work to expand judicial review in other ways.

Can More Careful Drafting Create Expanded Review?

Without delving into whether expanded review is or should be permissible under the FAA, a question remains whether
parties can find another way to achieve increased review. As noted above, the FAA allows courts to review arbitration
decisions to determine if the arbitrators "exceeded their powers." What if, then, the parties specifically delineate the powers
of the arbitrator? Does that create additional grounds for a court to review?

Although parties can create any number of different types of instructions for the arbitrator, some instructions may be easier
to review than others. For example, reviewing whether an arbitrator has followed an articulated formula for damages would
undoubtedly be easier than reviewing whether an arbitrator followed a charge to "act appropriately." If the parties seek only
a determination of liability, appealing an award including a damages calculation could be easily overturned on appeal for
"exceeding the powers" of the arbitrator. Further, if the parties wished to designate only certain available remedies, and the
arbitrator issued a remedy not enumerated, again, the arbitrator would likely have "exceeded the powers" granted under the
arbitration agreement. Without specifying the arbitrator's jurisdiction in this matter, the awards of monetary damages in the
first example and unexpected damages in the second example would likely stand. However, by designating the arbitrator's
jurisdiction in this matter, the arbitrator's decision could likely be challenged under Section 10(a)(4) of the FAA.

Giving detailed instructions in areas other than remedies specifications may be a bit more difficult. For example, in Kyocera,
the arbitration agreement specified the arbitrator must "decide the matters submitted based upon the evidence presented,
the terms of this Agreement . . . and the laws of the State of California." [24] When the parties attempted to argue the
arbitrator exceeded his powers by rendering a decision contrary to California law, the Ninth Circuit held this argument
clothed in Section 10(a)(4) language was "in reality simply a recasting" of the previous arguments concerning contractually
expanded judicial review. [25] Thus, under Kyocera, requiring an arbitrator to simply "follow the law" will be insufficient to
create expanded judicial review. Perhaps this is the right result because it would contradict and expand the "manifest
regard" standard already employed by most circuits.

Even if parties may not be able to expand judicial review by requiring the arbitrator to follow certain law, if the parties gave
specific enough instructions regarding the exact law to be applied, this may create a reviewable inquiry. For example, if the
arbitration agreement requires a determination of rights under a specific statutory scheme, the ultimate award could
possibly be reviewed for compliance with — but not application of — the correct statute. Parties who would like to take
advantage of this type of review would be best served by writing their arbitration agreements in the most specific way
possible. However, the parties would first have to know exactly what to draft to take advantage of this possibility.

In conclusion, the use of Section 10(a)(4) as a means of expanding judicial review is an untested method by which parties
seeking to expand judicial review could accomplish this goal. If testing this theory, the parties would be well-advised to
explicitly draft their arbitration agreement in a way that predicts what issues would likely be raised on appeal.

[1] This article is based on this author's prior article, Be More Specific: Can Writing a Detailed Arbitration Agreement Expand
Judicial Review Under the Federal Arbitration Act?, 2 Seton Hall Circuit Review 239 (2006). To access the full text of this
article, please click here.

*Ms. Blankley is an associate with Squire, Sanders & Dempsey L.L.P. She received her law degree from The Ohio State
University Moritz College of Law in 2004 and her Bachelors of the Arts degree from Hiram College in 2001.

[3] 9 U.S.C. § 10.

[4] United Paperworkers Int'l Union v. Misco, Inc., 484 U.S. 29, 38 (1987).

[5] 9 U.S.C. § 11.

[6] Id.

[7] The "manifest disregard" standard was first articulated in dicta in the Supreme Court's opinion in Wilko v. Swan, 346 U.S. 
427, 436-37 (1953); see also First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 942 (1995).

[8] Schoch v. InfoUSA, Inc., 341 F.3d 785, 788 (8th Cir. 2003) (quoting Boise Cascade Corp. v. Paper Allied-Indus. Chem. & 
Energy Workers (PACE), Local 7-0159, 309 F.3d 1075, 1080 (8th Cir. 2002)). 
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[9] Puerto Rico Tel. Co., Inc. v. U.S. Phone Mfg. Corp., 427 F.3d 21, 32 (1st Cir. 2005) (quoting Prudential-Bache Secs.,
Inc. v. Tanner, 72 F.3d 234, 239 n.6 (1st Cir. 1995)).

[10] Saint Mary Home, Inc. v. Serv. Emp. Int'l Union, Dist. 1199, 116 F.3d 41, 45 (2d Cir. 1997). The Second Circuit went on
to note, "It is not for us to second-guess [the choices exhibited in the arbitration contract] or judicially rewrite the agreement
because one party now wishes it were different." Id.

[11] 64 F.3d 993 (5th Cir. 1995).

[12] Id. at 996 (quoting Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 57 (1995)) (internal quotation marks
omitted).

[13] Syncor Int'l Corp. v. McLeland, No. 96-2261, 1997 WL 452245, at *6 (4th Cir. 1997).

[14] 257 F.3d 287 (3d Cir. 2001).

[15] Id. at 293.

[16] 427 F.3d 21 (1st Cir. 2005).

[17] 254 F.3d 925 (10th Cir. 2001).

[18] Id. at 930.

[19] Id. at 934.

[20] Kyocera Corp. v. Prudential-Bache Trade Servs., Inc., 341 F.3d 987, 1000 (9th Cir. 2003) (en banc).

[21] Id. at 998.

[22] Id. at 999.

[23] Id. at 1000.

[24] 341 F.3d 987, 1002 (9th Cir. 2003) (internal quotation marks omitted).

[25] Id.
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Matching Cases and Dispute Resolution Procedures: Detailed Analysis
Leading to a Mediation-Centered Approach [1]

In Matching Cases and Dispute Resolution Procedures, Frank E.A. Sander and Lukasz Rozdeiczer address the question of
how to select the most appropriate Alternative Dispute Resolution (ADR) procedure for a particular dispute. The authors
start with the premise that the dispute resolution method chosen must be that which best satisfies the goals of the party,
and arrive at the conclusion that mediation should be used at the outset of a dispute, except in rare cases.

At the outset, Sander and Rozdeiczer emphasize that a party should consider the process to be used in resolving a dispute
so that it selects the process that best satisfies its interests, and also so that it is able to refine arguments to be used in
convincing its opponents and a court that their process will be effective. Moreover, the authors urge that evaluation of
dispute resolution processes should not take place only when conflict is imminent, but that the issue should be addressed
when dispute resolution clauses in contracts are drafted. Even if a dispute resolution process is carefully selected, parties
are urged to "continually question their choice of procedure throughout the process and keep a flexible mind attuned to
possibly changing or modifying the selected procedure." [2] The reasons for keeping an open mind are obvious — new
information can surface in the course of a relationship, meaning that the selected process is no longer able to achieve a
party's goals. Sander and Rozdeiczer also urge that a party evaluate whether a public process, such as court-annexed
mediation or some sort of court-annexed ADR program, or a private process like mediation, is best. Any party faced with
selecting a dispute resolution process will be faced with an important decision: whether to evaluate the available procedures
and then match the case to a procedure, or vice-versa. Professor Sander, in a 1994 article written with Stephen A.
Goldberg, [3] swam against the prevailing current in the ADR community and suggested that the case be analyzed first, and
then a dispute resolution process should be selected on the basis of that analysis. In their article, Sander and Rozdeiczer
employ both the Sander/Goldberg approach, known as "Fitting the Forum to the Fuss," [4] as well as fitting the "fuss" to a
forum.

In Part II of the article, the authors draw on prior scholarly work to propose a "revised comprehensive system" [5] for
matching cases with dispute resolution procedures. They argue that three factors are most relevant in process choice:
goals, facilitating features, and impediments. [6] For a party, examining process choice through the lens of their goals
requires "ask[ing] what should happen as a result of the choice of the particular dispute resolution process." [7] Given that a
party will usually have multiple goals, it will be necessary to prioritize among them.

Expanding on a table that was originally featured in the Sander & Goldberg article, [8] the authors in Table 2 award a
numerical value for the degree to which a process is likely to satisfy a party's process goal. They stress that the table is
illustrative rather than exhaustive, and that there could be goals not listed that could be relevant for a particular dispute. For
the process goal of speed, mediation is assigned the highest value, three, meaning that it "satisfies the goal very
substantially." [9] In contrast, mediation receives zero for the process goal of public vindication, meaning that it is unlikely to
satisfy that goal. Sander and Rozdeiczer, using a hypothetical divorce, employ the table to illustrate how the goals of parties
to a particular dispute will influence the process selection. From the perspective of Anna, the wife divorcing her husband
John, mediation offers the highest chance of preserving an amicable relationship. Similarly, while litigation would offer Anna
a potentially high cash settlement, mediation permits the possibility of value-creating alternatives that might make Anna
better off on the whole. If Anna wants to expose her husband's wrongdoing, private mediation will not achieve this end when
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litigation could. In addition, Anna has to determine whether she wants a private contract to enforce their negotiated
agreement or whether she wants to pursue court-annexed mediation resulting in a judicially-enforceable settlement.

Once a party has determined the goals it wants to achieve, Sander and Rozdeiczer suggest that each individual goal be
ranked and assigned a weight to determine which particular process would result in the optimal fulfillment of the goals. Each
of the concerns is assigned a weight in points, with the highest priority goal assigned a value of three, the highest number in
the scale, and the least important goal assigned a zero value. [10] Then, the weight for each goal is multiplied by the value
from Table 2 that indicates the effectiveness of each process in achieving the goal. After performing the calculation for each
goal, the party would then add up the weight-effectiveness values for each process to determine which process would best
realize their objectives. The authors believe that the process is worthwhile in spite of all the calculations involved but say
that "[s]ometimes the primary benefit will be the exercise of going through this process rather than the numerical result
achieved." [11] Although an individual may readily arrive at a determination of which process best satisfies its goals, friction
could ensue when the other party to a dispute favors a different process. In such a situation, the authors suggest that the
parties "agree to start from mediation, which seems to be a 'safe' procedure (no commitment) for both parties, unless the
case is one when even mediation is not appropriate." [12]

Recognizing that each dispute is unique, Sander and Rozdeiczer observe that certain attributes of the dispute and the
parties can facilitate arriving at a resolution but explain that the right process is needed to maximize the usefulness of these
attributes. The authors' mixed approach to identifying a dispute resolution process requires analysis of the features of each
process that can serve to advance the goals of the party. In Table 3, the authors outline facilitating features associated with
various processes and identify the degree to which a procedure can achieve a facilitating feature, using the same zero-three
scale as associated with Table 2. Sander and Rozdeiczer use a hypothetical business dispute involving John (the husband
from the divorce hypothetical mentioned earlier) to contemplate process implications under a particular fact pattern. Of all
the processes mentioned in Table 3, only litigation and arbitration have formalized procedures and, as a result, the authors
concentrate their discussions on these processes. Furthermore, given the wide array of procedural features associated with
litigation and arbitration, the authors focus on how a party's desire for discovery, formal hearing, and third party involvement
will influence choice of procedure.

The authors urge parties to explore whether features of the case or the parties involved make a dispute amenable to a
problem-solving approach. [13] The process chosen is the key to employing a problem-solving approach because "reaching
a creative solution is one of the greatest advantages of processes where parties control the outcome[.]" [14] When parties
and their counsel approach the dispute with a cooperative mindset, the authors suggest that this is a solid indicator that a
problem-solving approach will resolve the case. On the other hand, other features of a party or the case may make it difficult
to adopt a problem-solving approach. For instance, when a party feels certain of its success in court or in arbitration, when it
does not want disclosure of certain information, or when it wants public vindication, a problem-solving approach will likely be
rejected. Or, when a case "turns on the existence of a fundamental principle," [15] or involves a single issue, a problem-
solving approach will probably not be used. Attributes of the parties will also influence whether or not a problem-solving
approach can be effectively used to resolve a dispute. For instance, if the parties to a dispute enjoy a positive, trusting
relationship, then this is a good indication that a problem-solving approach can be employed. Another factor that can
influence the process choice is the dispute resolution style of the parties and their lawyers. If an opponent has a competitive
style, then it may be best to avoid a negotiation-based procedure whereas a cooperative style facilitates the use of a
problem-solving approach. Also, if a party or lawyer feels that she has strong negotiating skills, then her side will readily
engage in negotiation to take advantage of this ability.

While Sander and Rozdeiczer's approach suggests that parties begin their dispute resolution with mediation, they are
mindful that "[t]here are cases in which impediments can be better overcome by some adjudicative procedure" and that "
[t]here are other instances where settlement is not an appropriate resolution of a case." [16] In Table 4, the authors evaluate
the capacity of a particular process to surmount various impediments to the resolution of a dispute and again use a zero-
three scale. As an example, mediation scores three for ability to overcome the impediment of poor communication, and
arbitration is awarded a score of two for its capacity to resolve different views of the law. In this section of the article, the
authors discuss two of the impediments to resolving a dispute that they view as being most challenging: power imbalance;
and questions of law, of fact, or both. The question of power imbalances and process selection is an unresolved question in
the ADR field. Of the three ways in which disputes are resolved, [17] an interests-based approach is typically preferred as it
can provide flexibility. However, there exists a danger that an interests-based approach like mediation would permit the
more powerful party to exploit its strength. JDR commentators disagree "not only whether mediation could mitigate power
imbalances but, more importantly, whether it ought to do so." [18] Sander and Rozdeiczer urge that parties should be aware
of their sources of power [19] and that the weaker party should select a forum where her powers will be relatively strongest.
For instance, a party that has strong legal arguments may choose litigation over negotiation, or a party without the financial
resources to go through extensive discovery would prefer mediation over litigation. As far as questions of law, of fact, or
both — the second impediment discussed — are concerned, the authors note that facilitative processes like mediation are
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not well suited to disputes where facts must be resolved, especially when witness credibility or extensive discovery will be
involved. Nonetheless, Sander and Rozdeiczer advise that parties can work around a factual dispute by electing to employ
a forward-looking facilitative method or by resolving their dispute on the basis or some criteria other than facts. Another
option would be for parties to first use an evaluative process to resolve outstanding factual issues, and then proceed with a
facilitative process like mediation. When only legal issues must be resolved, the authors admit that "a court proceeding may
be the most efficient approach" [20] and that this is especially true when there is a need to establish a precedent.

Part III of the article is an explanation of the authors' proposed "User-Friendly, Mediation-Centered Approach." The first step
in the process is for the parties to assume mediation will be their starting process. Drawing on their examination in Part II of
the Article as well as empirical data, Sander and Rozdeiczer identify two categories of benefits from using mediation:
macrobenefits and microbenefits. The macrobenefits of mediation include that mediation is capable of resolving disputes in
most cases; that mediation, even if ineffective, can serve as a conduit to an effective process; that mediation is flexible; that
a settlement resulting from mediation is more likely to be complied with; and empirical research indicates that practitioners
and parties prefer mediation. Microbenefits arising from mediation include clarifying issues in dispute; channeling emotional
aspects of a dispute; allowing for the chance to apologize; permitting the use of creative solutions and value trade-offs; and
providing an intermediary who can make counteroffers seem more acceptable and who can reframe proposals and inject
their own ideas. Contrasting mediation and litigation, the authors observe that "[m]ediation's goals are contraindications to
satisfactory adjudication, and adjudication's goals are contraindications to mediation." [21] Therefore, either mediation or
litigation will achieve the goal of the parties in the vast majority of cases, and when litigation will not satisfy the goals of the
parties, mediation should be used.

The second step in the process is to determine if there are features of the case that make mediation an inappropriate
procedure choice. For instance, if the party aims to create a legal precedent or wants public vindication, then litigation would
be a better choice. Oftentimes, mediation will be less successful than another procedure and there are partial
contraindications against mediation. Having to resolve an outstanding legal issue, the need for judicial enforcement, and
differing views of facts are partial contraindications against mediation. The authors do not believe that the presence of
partial contraindications mean that parties should rule out the use of mediation, but instead caution that the partial
contraindications should be weighed against the other factors influencing process choice. In the event that such an
evaluation makes a 50-50 case for mediation, Sander and Rozdeiczer believe that mediation should be used, as it is a
"hospitable procedure" [22] and it is easier for parties to transition from mediation to litigation than vice-versa.

Step 3A requires that the parties select which type of mediation will be used in their case. The authors identify the most
important kinds of mediation as: facilitative/elicitive; evaluative/directive; transformative/problem-solving; and court-
related/out-of-court. Also, mediators can adopt approaches at various points along an evaluative/facilitative continuum.
Some parties will have a better idea of what type of mediation they want to use, but in other cases, selecting a particular
mediator may be the first step and then that individual would direct the parties to select the most beneficial process type. In
Step 3B, the authors pose the question: "If Not Mediation, then What?" [23] Where mediation is ineffective, parties should
perform the three-step analysis outlined in Part II to find a process appropriate to resolve their dispute. Nonetheless, Sander
and Rozdeiczer believe that cases where mediation will be ineffective are extremely rare, especially given that ninety-eight
percent of civil cases in the federal courts settle before trial. [24] The authors concede in their conclusion that there is no
definitive answer to the question of matching cases and dispute resolution procedures, but believe that in the vast majority
of cases, using a form of mediation at the outset will be most productive. The authors' framework for selecting a procedure
is clearly explained and attorneys and other ADR professionals will no doubt find it useful in their practice. Judges too will
surely be thankful for any slimming of their burgeoning dockets if fewer parties avoid instinctually resorting to litigation when
other procedures may more effectively resolve their dispute.

[1] Frank E.A. Sander & Lukasz Rozdeiczer, Matching Cases and Dispute Resolution Procedures: Detailed Analysis
Leading to a Mediation-Centered Approach, 11 Harv. Negot. L. Rev. 1 (2006).

[2] Id. at 4.

[3] Frank E.A. Sander & Stephen B. Goldberg, Fitting the Forum to the Fuss: A User-Friendly Guide to Selecting an ADR
Procedure, 10 Negot. J. 49 (1994).

[4] See id.

[5] Sander & Rozdeiczer, supra note 1, at 7.

[6] Id. at 8.

[7] Id. at 10.

Mayhew-Hite Report - Volume 5, Issue 2

http://moritzlaw.osu.edu/epub/mayhew-hite/vol5iss2/article.html

http://moritzlaw.osu.edu/epub/mayhew-hite/vol5iss2/article.html


[8] See Sander & Goldberg, supra note 3.

[9] Sander & Rozdeiczer, supra note 1, at 12, Table 2.

[10] See id at 17-18. The zero-three scale works in the same way as that used in Table 2. Id.

[11] Id. at 19.

[12] Id.

[13] See Sander & Rozdeiczer, supra note 1. at 24 (explaining that a problem-solving approach means that the parties
"'focus on their actual objectives and creatively attempt to satisfy the needs of both parties, rather than [ ] focusing
exclusively on the assumed objectives of maximizing individual gain.'") (Internal citation omitted).

[14] Id.

[15] Id. at 25.

[16] Id. at 27.

[17] See Id. at 29 (noting that "disputes can be resolved based on either: (1) rights of the parties, as through litigation, (2)
parties' interests, often through facilitative mediation . . . , or (3) power[.]").

[18] Sander & Rozdeiczer, supra note 1, at 30.

[19] See id. The authors suggest that disproportionate power could come from: difference in financial resources, legal
arguments and representation, negotiation skills, and emotional dependence. Id.

[20] Id. at 32.

[21] Id. at 36.

[22] Id. at 38.

[23] Sander & Rozdeiczer, supra note 1, at 40.

[24] Id.
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Case Summary: Fair v. Bakhtiari, 40 Cal. 4th 189, 147 P.3d 653 (2006)

Issue: In this case, the California Supreme Court was faced with the question of whether an arbitration clause in a
proposed settlement agreement resulting from mediation was a sufficient indication that the parties intended the agreement
to be binding, satisfying the statutory exception to California's rule that documents prepared for mediation are inadmissible
in civil proceedings.

Rule: An arbitration clause in a proposed settlement agreement from mediation did not sufficiently indicate the intent of the
parties to be bound such that the document would satisfy the exception to California's rule preserving the confidentiality of
mediation communications.

Facts: Plaintiff R. Thomas Fair brought suit against his former business partner Karl Bakhtiari, his ex-wife Maryanne Fair,
and several businesses that the Court collectively referred to as "Stonesfair defendants," alleging that the defendants
wrongfully excluded him from real estate syndications, did not provide him with compensation that he was owed,
misappropriated profits, and committed other financial misconduct. Moreover, the plaintiff claimed that Bakhtiari physically
assaulted him. The parties mediated the dispute and after two days of negotiations, counsel for Mr. Fair circulated a
handwritten document memorializing settlement terms and this memorandum was signed by the parties and the mediator.
The parties filed case management reports that communicated to the Superior Court, San Mateo County, that the case had
settled through mediation. After these filings, the attorney for the Stonesfair defendants drafted a settlement and release
agreement that was shared with the other parties. However, prior to the Case Management Conference, counsel for
Stonesfair learned from Fair's attorney that the plaintiff did not believe the settlement agreement required him to transfer
certain assets. At this time, the attorneys also discussed outstanding tax issues. At the Case Management Conference, the
trial court granted the continuance requested by Bakhtiari's attorney so that the parties could finalize a settlement
agreement. A subsequent case management document filed by the defendants informed the court that a mutually agreeable
settlement had not been reached and proposed that the dispute be resolved in litigation. Plaintiff's lawyer wrote to the
defendants requesting that the dispute be submitted to arbitration, a request that was rejected by the defendants on the
grounds that no enforceable agreement to arbitrate had been reached.

Plaintiff moved to compel arbitration, claiming that the settlement memorandum signed by the parties during mediation
indicated an intent to be bound such that any disagreements over the agreement were to be resolved in arbitration.
Defendants opposed the motion and objected to plaintiff's introduction of the settlement agreement and mediation
communications. Plaintiff insisted that the settlement memorandum satisfied California's exception to the rule providing for
the confidentiality of mediation communications, a contention that was rejected by the trial court, which denied the motion to
compel arbitration. The Court of Appeals reversed the trial court's decision, holding that the arbitration clause indicated that
the parties intended to be bound by the settlement agreement, and therefore the statutory exception to the confidentiality of
mediation communications was satisfied, and the settlement agreement was admissible. The California Supreme Court
accepted the defendants' petition to review the decision of the Court of Appeals. 

Discussion: The California Supreme Court reversed the Court of Appeals' decision and held that the arbitration clause in
the settlement agreement did not sufficiently indicate the parties' intent to be bound in order to satisfy the relevant statutory
exception to the requirement of confidentiality for mediation communications. Initially, the Court noted its longstanding
recognition that the confidentiality requirements for mediation communications were "enacted to encourage mediation by
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permitting the parties to frankly exchange views, without fear that disclosures might be used against them in later
proceedings."[1] Section 1119 of the California Evidence Code covers "writings prepared for, in the course of, or pursuant to
mediation" and provides that they "are inadmissible, '[e]xcept as otherwise provided in the chapter.'"[2] Plaintiff argued that
the settlement agreement fell under § 1123(b) which states that written settlement agreements coming out of mediation are
not required to be confidential if "[t]he agreement provides that it is enforceable or binding or words to that effect."[3]

In examining whether the settlement agreement at issue was sufficient to satisfy § 1123(b), the Court looked at reports from
the California Law Revision Commission to determine the intent of the legislature in enacting the exception. The Court
noted that the purpose behind § 1123(b) was to make sure that a settlement agreement coming out of mediation would be
admissible, making sure that parties did not waste the time and energy to conclude a mediated agreement that would later
turn out to be inadmissible. In addition, the Court recognized that the inclusion of the phrase "words to that effect" in the
statute indicated that the legislature was chiefly concerned not with formalism, but the intent of the parties to the agreement.
Rejecting the reasoning of the appellate court, the Supreme Court found that the inclusion of an arbitration clause in the
settlement agreement was not sufficiently indicative of the intent of the parties to be bound. The Court believed that §
1123(b) was to be narrowly interpreted and held that to satisfy the "words to that effect" provision of the statute "a writing
must directly express the parties' agreement to be bound by the document they sign."[4] In the Court's view, an arbitration
clause could be included in a working document without the parties intending to be bound and it saw that "[a]rbitration is a
method of enforcement subject to negotiation, like other settlement terms."[5] The Court feared a flood of litigation if a
standard provision like an arbitration clause could destroy mediation confidentiality and held that § 1123(b) should require
"language directly reflecting the parties' awareness that they are executing an 'enforceable or binding' agreement."[6]

Plaintiff pointed to the defendants' conduct in the case management conference as indicating that they believed that the
memorandum was a binding settlement agreement. The Supreme Court rejected this contention, saying that it did not
believe that the legislature wanted courts to examine extrinsic evidence to determine if parties wanted to be bound under §
1123(b). Furthermore, the Court did not accept plaintiff's argument that language in § 467.4 of the Business and
Professions Code indicated that the legislature did not intend to require specific language indicating an intent to be bound in
order for settlement agreements reached in mediation to be admissible. Section 467.4 provides that settlement agreements
reached through dispute resolution programs administered under the auspices of the California Department of Consumer
Affairs are inadmissible unless they include "a provision that clearly states the intention of the parties that the agreement . . .
shall be so enforceable or admissible as evidence."[7] The Court did not find that the differences in the statutory language
indicated a different legislative intent concerning the requirements for admissibility of settlement documents. Moreover, the
Court also rejected the plaintiff's argument that the arbitration clause could be severed from the settlement agreement and
enforced and it explained that the agreement would have to be admissible before enforceability could be examined.

[1] Fair, 40 Cal 4th at 194.

[2] Id. at 195 (citing Cal. Evid. Code § 1119 (2006)).

[3] Id. at 196 n. 5 (citing Cal. Evid. Code § 1123(b) (2006)).

[4] Id. at 197.

[5] Id.

[6] Fair, 40 Cal 4th. at 198.

[7] Id. (citing Cal. Bus. & Prof. Code § 467.4 (2006)).
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This Land is Our Land: Proposing a Mediative Model for Public-Private Land
Use Disputes

by Erik J. Stock

I. Introduction

Land use conflicts are prevalent throughout our society. [1] A product of the multiplicity of strands in a bundle of property
rights, a land use conflict implicates a core tension in community life: protecting one's own land against the encroachment of
others. [2] Every state but Texas authorizes land use regulation at the local level. [3] Community land use preferences are
primarily expressed through zoning regulations. [4] The practice of land use planning reflects a desire to put limitations on
free-market land transactions. [5] As states become more and more concerned with promoting sustainable (i.e., smart)
growth, [6] conflicts between landowners and state planning agencies will also likely grow more common.

Land use planning was developed as a method to protect the public's interest in land. [7] Early planners in the first parts of
the twentieth century used the police powers of their localities to divide land "into various zones subject to height and bulk
restrictions and use prohibitions." [8] Due to these rationalist foundations, bargaining was not originally allowed in
applications for development – the locality would either approve or deny the application based on the quasi-scientific local
development plan. [9] This traditional zoning approach has to a large extent disappeared in favor of a flexible, mid-range
planning practice that embraces negotiations between developers and localities. [10] Under such a regime, the exchange of
benefits is typically the developer making some concessions regarding the development plan and the zoning locality
marking the project for approval. [11] Today, "[z]oning regulations no longer serve as a fixed vision of the community's plan,
but rather as a baseline rights allocation from which a locality and developer bargain." [12] This shift from the rationalist,
insulated decision making ideal to a reality where negotiation is the norm creates both special problems and unique
opportunities for public land interests, and both will be discussed at length in this paper.

Like all disputes, land disputes can be typified and put into categories. A typical dispute often involves a developer seeking
a variance to build a project – a shopping center, condominium, parking garage – for which a site has not been zoned by
the local authority. [13] The local zoning agency may either grant or deny the variance. [14] If the variance is denied, the
developer will become the plaintiff in any ensuing dispute. If the developer gets the variance, "the plaintiff will generally be a
member of the public, who may often be motivated by purely selfish interests inconsistent with the general welfare." [15] It is
clear that there is a need for a third way of reaching consensus where public land interests are at stake.

As may be clear from the amount of space devoted to discussing public land planning, this paper is not concerned with
purely private land use disputes. Rather, what will be dealt with at length are public–private land use disputes. In short, this
means disputes arising out of interactions between private parties and public land planning agencies. In such disputes, the
courts have traditionally found it worthy to protect the public's interests in the rate of land development, public health, the
environment, and aesthetic concerns. [16] At a more fundamental level, such disputes also implicate the public's interest in
its right to petition the government for redress of grievances. [17]

There exists a full spectrum of options for resolution of any land use conflict. One end is anchored by formal judicial
intervention, [18] while the other end is anchored by informal negotiation among private parties. When successful informal
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negotiations do occur between private parties, the dispute is resolved quietly and public records do not exist. [19] This
paper advocates for the adoption of a mediative model for the resolution of land use disputes where public land interests
are at stake, which does not necessarily mean that land use disputes be solved solely through traditional full-scale, neutral
third party mediations. [20] Rather, it is anticipated that regardless of the final form of the programs developed and adopted
by localities, the core concepts of mediation will be embraced and practiced. [21]

II. The Problems with Negotiated Settlements to Land Use Conflicts

Negotiated settlements are not uncommon in public-private land use disputes. [22] Due to its very nature as a limited,
virtually unique commodity, land lends itself well to negotiated — as opposed to uniformly static — use regulation. [23]
While early efforts at setting national land use policy seemed to ignore the role of negotiation in land-use disputes, [24]
more recent policymaking attempts do recognize negotiation and mediation as valuable tools. [25]

At first glance, negotiation appears to be an attractive tool to create value among parties in a public-private land use
dispute. [26] Free market negotiation is extensively recognized as providing the best opportunities to create value in
unexpected ways. [27] Furthermore, the zoning process allows for a number of interactions between landowners and public
agencies, which can then be used as negotiation opportunities. [28] However, unrestricted negotiation in this context can be
problematic. The courts have generally required that negotiated land use agreements must "be reasonably related to the
goal of protecting neighboring properties from the potential impacts of the proposed use" and "be consistent with some
overall plan." [29]

Regardless of the traditional judicial limitations placed on negotiated land use agreements, the courts are becoming less
willing to enforce those limitations, and the current planning regime is largely one of negotiated agreements. [30] This trend
continues when land use disagreements become land use disputes. There is some indication that courts are allowing
lawsuit settlement negotiations to circumvent the limitations, discussed supra, placed on local zoning authorities. [31] This
new negotiation regime has some serious drawbacks and negative implications for public land interests. Negotiated
agreements in this context have been called "increasingly exclusionary, inefficient, and poorly planned." [32] For a
proponent of mediation, the most resounding criticism of negotiated land use agreements is that they ignore community and
place limitations on the exercise of community involvement and cooperation values. [33] If these criticisms are accepted as
true, then public land interests are at risk of being sacrificed during negotiations. Indeed, the relevant community members
may not even be aware of the ongoing negotiations until it is too late to speak up in protest. Any proposed model for
mediative solutions must take into account the problem of providing notice to stakeholders who may wish to assert their
interests as members of the public at a sufficiently early stage such that they may participate effectively.

Three primary concerns emerge when negotiation is allowed in land use disputes between private parties and public actors:
(1) the capture of public actors by powerful private parties; [34] (2) the possibilities of abuse resulting from unrestrained
state action; [35] and (3) the adequate representation of the public in a negotiation where public rights are at stake. [36] It
would be impracticable to suggest that a complete re-working of the system of land use planning and development be
undertaken to address these concerns. Rather, a much more workable solution would be to implement protections into the
current system, or to create an ancillary, related dispute resolution system for these public-private disputes.

In order for the current system of land use planning to regain its legitimacy as a process that works to serve public interests,
different process values need to be put into place. In general, taking guidance from collaborative law theorists and what can
be termed the rhetoric of democracy will provide some guidance. This rhetoric includes a call for broader and more
meaningful public participation, increasing public involvement in implementation of accountability measures, and a planning
system that emphasizes flexibility and adaptability. [37] One particular extension of the rhetoric is the call for an increase in
the level of facilitation in the planning system, and a de-emphasis of the role of planning agencies as all-knowing brokers of
the public interest. [38] Giving credence to this rhetoric of democracy creates an opening through which mediation can step
in order to provide solutions to concerns with the current land use planning system, without circumventing or disposing of
the system in a wholesale manner.

III. Benefits of Adopting a Mediative Model

The use of mediation in public-private land use disputes has the power to reduce, if not eliminate, the concerns stemming
from the negotiated land use model. Mediation is an attractive dispute resolution mechanism in these matters because of its
ability to foster and maintain relationships between parties — especially in land use disputes where often the parties are
neighbors engaged in long-term relationships. [39] In addition, land use decisions tend to be more localized than other sorts
of public decisions and are more likely to result in disputes than other sorts of public decisions. [40] Another peculiarity is
that land use control processes, at least at the zoning board level, are a combination of the adjudicative and political. [41]

The high number of disputes by individuals with interlocking community ties, which are also of a judicial-political nature,
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provide compelling opportunities to which a mediative model could be applied. Leonard Riskin writes of the advantages of
mediation over lawsuits and other adversarial proceedings:

Mediation . . . is cheaper, faster, and potentially more hospitable to unique solutions that take more fully into account
nonmaterial interests of the disputants. It can educate the parties about each other's needs and those of their
community. Thus, it can help them learn to work together and to see that through cooperation both can make positive
gains. [42]

If indeed the numbers of disputes arising out of the zoning and other land use control systems are relatively high, then
Riskin's argument is increasingly salient as far as the land use context is concerned. [43] Furthermore, Riskin's emphasis
on unique solutions that reinforce community values is compelling when discussing land use disputes between neighbors
and fellow community members.

The benefits of mediation dovetail nicely with the rhetoric of democracy, discussed supra. Mediation offers an answer to the
call of meaningful public participation in solving land use disputes. In a defense of court-sponsored alternative dispute
resolution mechanisms, U.S. Magistrate Wayne Brazil has recently written "that to sustain the health of our democracy, it is
essential that our public institutions be healthy – that they be truly useful to the people . . . ." [44] An illustrative model of the
potential benefits of increased public participation in a traditionally administrative area may be found in the negotiated rule-
making literature.

Negotiated rule-making places its focus on consensus building, rather than top-down administrative imposition of rules. [45]
Such rule-making requires a creative view of problem solving and by definition incentivizes public participation. [46] Indeed,
negotiated rule making processes are "more likely than the traditional rule-making process to be sites at which regulatory
problems are redefined, innovative solutions devised, and institutional relationships rethought in ways that are likely to
increase both quality and legitimacy." [47] Regardless of the benefits, negotiated rule-making is not without its limitations.
[48] Unfortunately, the scope of this paper is not sufficiently expansive to offer a full treatment of negotiated rule-making.
However, as a model of how to increase public participation in a traditionally closed process, negotiated rule-making has
much to offer any locality attempting to incorporate a mediative model into its land use dispute regime.

In an effort to promote the expansion of collaborative governance, the Association for Conflict Resolution (ACR) has
published a report detailing some recommendations for best practices. [49] The report's description of the context in which
collaborative governance is successful reads like a textbook detailing public-private land use conflicts:

Consensus-based agreement-seeking processes have proven successful in a wide array of applications, particularly
where several agencies or levels of government have jurisdiction, power is fragmented, and there are a variety of
stakeholders with conflicting views (e.g., resolving complex multi-party issues, developing regulations, policy making,
strategic planning). [50]

The report goes on to describe collaborative agreements as lasting and mutually satisfactory to the parties. [51] Some of the
recommendations are particularly relevant to the issues under discussion here. ACR suggests that for a collaborative and
facilitative government process to be successful, facilitator neutrality, sufficient funding and support, and collaborative
creation of ground rules by all parties must be present. [52] The ACR report is not limited to negotiated rule-making,
although it is surely within the purview of the report. The report also gives some guidance about how to bridge the gap
between administrative rule-making and other governmental processes that embrace the collaborative governance model –
a critical component of any mediative land use dispute resolution process.

The rhetoric of democracy is heady and is often replete with idealism, but this rhetoric also essentially rings true. Property
rights are fundamental to the American way of life, so fundamental that the drafters of the Constitution protected them by
including the Fifth Amendment prohibitions against deprivation of property without the due process of law and
uncompensated takings. [53] Furthermore, the American Planning Association feels that a non-binding mediative process is
the preferred method for administrative agencies to provide relief in disputes. [54] Mediation and mediative processes offer
a way to forge creative solutions that take account of the public's participation in the process.

IV. Occasions When a Mediative Model Would Have Been Effective

The World Trade Center Site. The panoply of public interests at the World Trade Center site in New York City make it one of
the highest profile land redevelopments in the world, on par with the greatest land re-developments of all time. [55] The
number of people who died at the site, combined with the site's prominence in the emotional consciousness of both New
Yorkers and Americans in general, make for a complicated soup of public interests. A critical question that any
redevelopment of the site must answer is: how are we to remember ourselves? [56]
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The redevelopment plan for the World Trade Center site was approved in 2004 by the Lower Manhattan Development
Corporation, [57] but to this point the discord surrounding the redevelopment project has not abated and building has yet to
begin. [58] At least part of the reason redevelopment is stalled seems to be the number of different interests at stake with
the project. [59] Multiple and potentially diverging interests make the World Trade Center site redevelopment seem like a
perfect candidate for mediation. Instead of the traditional top-heavy planning mechanism employed by the Lower Manhattan
Development Corporation in its site plan, one wonders if a multi-party mediation might provide a more effective mechanism
for the various interested parties to have a satisfying role and voice in this most public of projects. By way of a coda,
recently some mediation has occurred in connection to the site: but it is at best ancillary to productive re-development. [60]

Gilpin County, Colorado. In an effort to relieve economic stagnation in their community, residents of Gilpin County,
Colorado, approved limited-stakes gambling in 1991. [61] The affected towns within the county held planning meetings in
preparation for the gambling development that "served a variety of functions." [62] Not only did the meetings serve as a
forum for concerned residents, they also provided a place "for hopeful developers to obtain information and seek
concessions from the local leadership." [63] As reported, these meetings appear to operate very much within the traditional
negotiated planning environment. The local planning meetings featured the local leadership discussing tangible issues such
as zoning, while the local residents expressed concerns about intangible, quality of life issues. [64] After gambling was
instituted, community problems and dissatisfaction began to accrue. [65] A number of these problems were attributed to the
failures of the planning process. [66]

The story of Gilpin County is striking as a case study in the failures of the modern planning environment. The differing
interests of the town planners and the local residents might very well have been better addressed through a more mediative
process. The problem seemed to be town "planners talk[ing] about making local systems work better, whereas residents
[were] talk[ing] about helping local people feel better." [67] When two key stakeholding groups are talking about two different
sets of values, a direct conversation based on a mediation model might very well serve to reconcile those values and work
to create a more sustainable resolution.

The Puyallup Tribe. Native American tribal land rights present a fantastic opportunity for the adoption of mediation in public-
private land use disputes. While tribal stakeholders are identifiable, as a group they create a diverse and unwieldy litigation
class. [68] Furthermore, tribal land litigation often has two phases: determining the existence of rights and finalizing the
application of those rights. [69]

A case in point is the Puyallup tribe in Tacoma, Washington. The Puyallups owned large tracts of land in and around the city
of Tacoma that were ceded to them in a treaty. [70] The ensuing negotiations between the tribes and the opposing
stakeholders — including both the federal and Washington state governments, the Port of Tacoma, and private property
owners — resulted in a $162 million settlement in favor of the tribe. [71] Not all tribal parties to the settlement were pleased.
[72] Furthermore, the tribe had to first litigate the existence of their treaty rights. [73] It seems clear that a mediator might
have successfully been able to not only assist the parties in reaching this settlement, but also could have saved the parties
the costs of the initial litigation. [74] Additionally, the involvement of a mediator could have provided the many process
benefits and protections available to parties in a mediation. There is a good chance that the involvement of a mediator might
have resulted in a more satisfactory settlement for all. [75]

Post-Katrina New Orleans. When Hurricane Katrina flooded the Lower Ninth Ward of New Orleans, the neighborhood
became "a vortex of overwrought emotion and intemperate rhetoric, a stand-in for conflicting visions of the city's future." [76]
Within days of the disaster, residents of the neighborhood began to believe it would be erased from the city map simply
because its population is primarily black. [77] Before the water subsided, racial divisions appeared regarding the future of
the neighborhood. [78] Of course, the disaster in New Orleans has occurred too recently to be the subject of many, if any,
in-depth scholarly studies. However, the situation of the Lower Ninth Ward appears to be a textbook case for adopting
mediative land use planning. Diverse stakeholders — including residents of the neighborhood, other residents of the city,
and members of city, state, and national governments — all have interests in re-shaping both New Orleans and the Lower
Ninth Ward. [79] Mediation would be a way for these diverse stakeholders to not only plan for a new city, but to redefine
their relationships as well.

V. Issues That Must Be Addressed in Any Mediative Model

However a mediative model for resolving public-private land disputes is actually implemented, the process that is put into
place will need to embrace openness and public participation if it is to achieve greater legitimacy than the current system of
closed negotiations. Owen Fiss and others have criticized out-of-court settlement because it tends to ignore public process
values. [80] To avoid such objections, the model contemplated here needs to have the features of open democracy that the
collaborative law theorists embrace. Namely, a process that incentivizes openness and active public participation, and
includes a willingness to create flexible solutions. [81] At first blush, such an open process appears to have implications for
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the mediation confidentiality privilege under the Uniform Mediation Act (UMA) in the nine states that have adopted it. [82]
However, the UMA covers court-annexed mediation and mediation where the parties agree to confidentiality, so conflicts
with the privilege, and others like it in non-UMA states, should not be a problem with careful program design. [83]

The issue of mediator selection will be automatically implicated when adopting any system of mediation. Whether mediators
should come from a fixed pool or be gathered on an ad hoc basis is a critical question that will need to be confronted. A
related question is how mediator quality might be ensured. Some combination of mediator rosters, education, voluntary
standards, and free market controls has been suggested as a way to ensure mediator quality. [84] Another route to ensure
quality would be for localities to adopt or otherwise implement the Model Standards for Mediator Conduct, which have
already been adopted by the American Arbitration Association, American Bar Association, and Association for Conflict
Resolution. [85]

Finally, it is necessary to provide for the representation of the public's interests in land use mediations. Maryland's local
counsel system stands out as a way through which to address the need to represent the public interest. [86] A local
People's Counsel is "typically a Maryland attorney with considerable knowledge and experience in the areas of local zoning,
subdivision, and environmental laws tasked with promoting and protecting the public's interests." [87] In the process of
promoting the public's interest, the People's Counsel also protects the integrity of the zoning process. [88] Not only does the
People's Counsel step in on the public's behalf to protect the zoning system, the office serves to directly address the power
imbalances posed when large developers infringe upon public rights in areas where an interested public entity of
comparable size and sophistication is unable or unwilling to step forward. [89]

Even though a People's Counsel primarily represents the public in litigation, [90] there is also a potential for mediation to
become a part of the official program. Although mediation extends beyond the formal scope of the program, attempts to
formalize a mediative role for the People's Counsel are underway in at least one Maryland county. [91] An additional benefit
of the program is that if the dispute moves from mediation or negotiation to litigation, the People's Counsel automatically
has standing before the court. [92] The People's Counsel Program, not a panacea in and of itself, is illustrative of the sorts
of measures that will need to be taken to fully protect the public's land interests that are at stake in so many planning
decisions.

VI. Conclusion

If public land interests are to be protected in a meaningful way, the current system of negotiated land use controls needs to
be re-evaluated. Borrowing from the fields of collaborative law and mediation, and examining existing public consensus-
based approaches, possibilities for a mediative model emerge. For such a model to be a successful improvement upon the
current system, it will need to embrace not only the rhetoric of democracy, but also the actions of democracy. Land use
disputes are by definition local disputes, and rather than propose a comprehensive model, this paper has examined some
considerations that any land use dispute resolution program might embrace in order to strengthen its mediation
components.
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