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WELCOME

The Ohio State Journal on Dispute Resolution is pleased to bring you Volume 4, Issue 2 of The Mayhew-Hite Report on
Dispute Resolution and the Courts. The main page of this issue can be accessed here.

LEAD ARTICLE

In Online Dispute Resolution: Some Context and a Report on Recent Developments, Daniel Rainey, Director of the Office of
Alternative Dispute Resolution Services at the National Mediation Board provides an overview of online dispute resolution
(ODR), describes recent developments in the field, and makes some exciting predictions as to the future of ODR. In
particular, Rainey discusses the innovative collaborative project between the National Mediation Board and the University of
Massachusetts at Amherst (courtesy of a National Science Foundation grant), which includes the research and
development of technology to conduct mediations. The full-text of this article can be accessed here.

ARTICLE SUMMARY

Scott R. Peppet, Associate Professor at the University of Colorado School of Law, provides thought-provoking insight into
the effectiveness of the current approach to contingent fee mediation and to mediation ethics generally in his 2003 article
originally published in the Texas Law Review, Contractarian Economics and Mediation Ethics: The Case for Customizing
Neutrality Through Contingent Fee Mediation. While focusing in depth on the lack of merit to an absolute rule against
contingent fee mediation, Peppet argues for a contractarian approach to mediation ethics, where more standardized, yet
flexible rules replace the current vague, immutable rules. A detailed summary of this law review article can be accessed
here.

CASE SUMMARY

State v. Williams, 877 A.2d 1258 (N.J. 2005), is the first instance where a court has upheld the mediation privilege while
applying the Uniform Mediation Act's (UMA's) analytical framework. The opinion gives an excellent summary of the
importance of mediation communication confidentiality and provides some insight as to how the UMA will be applied in
determining when a defendant has overcome the mediation communication privilege. A detailed summary of this case can
be accessed here.

STUDENT SPOTLIGHT

In Power Imbalances in Mediation: Decreasing the Problem by Providing Access to Legal Information, Susan Perkerson
Millradt evaluates the current approaches courts and mediators have taken to increase fairness in mediations where a
significant power imbalance exists between the parties. The author concludes her article with a proposal to begin mediation
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sessions with a short video providing procedural and substantive legal information to pro se parties. Ms. Millradt is currently
a J.D. Candidate at The Ohio State University Moritz College of Law. In 2005, she served as a volunteer mediator for the
Franklin County Municipal Court in Columbus, Ohio. Ms. Millradt also assisted Dr. Josh Stulberg to update Chapter 5 of his
text, Mediation Theory and Practice . Most recently, she accepted an offer from McDonald-Hopkins Co., L.P.A. in
Cleveland, Ohio to become an associate after she passes the bar. The full-text of this paper can be accessed here.
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Online Dispute Resolution: Some Context and a Report on Recent
Developments

by Daniel Rainey [1]

I. What is Online Dispute Resolution? [2]

As a concept, Online Dispute Resolution, and its perhaps unfortunate acronym – ODR – has been around since the mid-
1990s. [3]  From the beginning there have been commercially available ODR services designed to operate in the legal
arena, but by far the most aggressive and influential area of ODR development has been related to commercial
transactions, particularly in the mediation of business-to-business (B2B) and business-to-consumer (B2C) disputes. That
B2B and B2C disputes should be the focus of ODR development is not surprising. One event and one observation led to the
explosion of ODR sites for online business, and have set the tone for ODR development.

The event was the National Science Foundation's lifting, in 1992, of the ban on commerce over the Internet. [4]  Very soon
after commerce was allowed, consumers could order pizza online from Pizza Hut, and they could buy and sell an
unimaginable array of items using a fledgling service called eBay.

The observation, made by Ethan Katsh and others, was that commerce in cyberspace would create unique cyber-conflicts,
and that cyber-commerce was likely to produce more of these conflicts than could be handled using conventional legal or
ADR tools, or even using the best of the new ODR tools just being developed. [5]  Almost instantly, a market for ODR
development was created. Commercially available ODR sites sprung up quickly, and some disappeared just as quickly. [6] 
The most enduring, of course, has been SquareTrade, the primary ODR provider for eBay. Their web site claims over 2
million technology-assisted negotiations and mediations, and they have spread far beyond eBay.

The development of ODR services and applications started with the idea that e-commerce created a special class of
disputes (cyber-disputes) with disputants who were dispersed geographically, and who would have difficulty using, or would
find it impossible to use, traditional legal and ADR channels. Even if online dispute resolution was seen to be somehow not
as effective as face-to-face dispute resolution, ODR was, for these parties, the only game in town. To a great degree, this
conception of ODR parties persists, but increasingly the technology is being used to prepare for or partially substitute for
face-to-face intervention.

E-commerce may have been one of the initial arenas for ODR, but by no means has all ODR action been in the commercial
world. From the beginning, mediation of disputes in the workplace, settlement of financial disputes in the insurance and real
estate industries, and online alternatives to "live" legal proceedings, both arbitral and courtroom based, have all been
subjects of ODR concern and development. [7]

II. Recent Developments in ODR

In November 2004, the National Science Foundation (NSF) awarded a grant to the University of Massachusetts at Amherst
(UMass), with the National Mediation Board (NMB) as a partner in the research. [8]  The NMB is an independent Federal
agency, responsible for dispute resolution in the U.S. airline and railroad industries. [9]  The goal of the UMass/NMB
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research is twofold: first to assess the efficacy of using process modeling to develop ODR applications, and second to
assess the impact of using ODR applications to conduct mediation.

The second goal, assessing the impact of ODR technology, will allow the researchers to add to the growing body of
literature regarding the impact of online mediation by using the NMB's grievance mediation program as a testing ground for
ODR techniques. The NMB has assembled a core list of research partners consisting of management and labor from the
airline and railroad industries, all of whom have agreed to conduct grievance mediation using an online application
developed by UMass and the NMB under the auspices of the NSF grant. In the short term (over the three years of the
research project) the benefits to the labor-management and ODR/ADR communities will be the generation of concrete
information about the impact of ODR on mediation efforts, and the development of an ODR application that could be very
inexpensively developed for use in a wide variety of mediation environments.

However, it is the first goal of the research, testing the use of process modeling as a developmental tool, that holds the most
interesting long term possibilities for practitioners and application developers. At the risk of making a complex process
overly simple, using process modeling to develop an ODR application involves accurately developing, in detail, a model of
the things that mediators actually do when they work with parties, then transcribing that process into a process modeling
language, [10]  then using "binding" software to control a user interface (what the user sees on the screen) so that the
model controls the online process. Our model development included narrative descriptions of the mediation process by
professional mediators, sample mediation sessions, and group reviews of the model-in-progress to make sure it matched as
closely as possible the process actually used by the mediators. [11]

If this were an IT journal, I would now wax rhapsodic about the beauty of process modeling, exception handling, binding
software, etc. But the best way to explain the real significance of this application development approach to a general
audience is to recall a term coined by Ethan Katsh and Janet Rifkin – the "Fourth Party." [12]  The Fourth Party refers to the
notion that the use of online applications adds another, virtual, party to disputes that traditionally involve two interested
parties and the third party (e.g., a mediator, facilitator, arbitrator, etc.). The Fourth Party actually becomes an active
influence on the dispute resolution process, and can, at its most intrusive, affect the likelihood of achieving a resolution. [13]

In some ODR classes I have taught online, I have described ODR software as falling into three broad categories.

Function Driven software is developed by observing the functions that third parties need to perform (making lists,
communicating with parties, stating preferences, etc.) and making those functions available at the discretion of the third
party. Using this type of software, the third party sets up groups, assigns rights and privileges, and does other administrative
tasks, in addition to doing all the things a third party normally does (interacting with the parties, encouraging, summarizing
information, etc.).

Process Derived software takes the programmer's observation of the specific mediatory process being used and sets up a
user interface that allows the third party to move through the process logically, retaining the ability to skip around in the
process at will. Using this type of software, the third party can move from convening to storytelling to optioning and so on, in
a logical progression that mimics the basic mediation model used in most of the mediation training done in the United
States. A third party still must do some administrative tasks, however, and there is the ability to move around in the process.
This can result in some unfortunate errors: a mediator who uses process derived software once told me that she does not
ever send text messages to a party in an online forum that she would not be willing to have seen by all of the parties. One
instance of sending accidentally a private, sensitive message to the wrong party was enough to change her behavior and
her willingness to trust that she would perform the proper action with the software every time.

Observing the use of both function driven and process derived applications makes it easy to see how Katsh and Rifkin's
Fourth Party concept works – the application is an entity, a fourth party at the table, with whom everyone must interact. The
result of incorrect or ill-advised interaction with the fourth party can have an impact on the two primary parties, and their
relationship with the third party.

My third category of ODR applications, Process Driven applications, is the subject of the NSF/UMass/NMB research.
Briefly put, process driven software presents the third party with only those options that are appropriate for the stage of the
process in which the parties find themselves. If information should not be shared across the table at a certain stage of the
process, the application does not allow the user the possibility or option of sharing information. If a brainstorming session's
guidelines call for the participants to make no comments about items that have been proposed, the application does not
allow the parties a channel through which to comment. The options offered to the user by the application are literally bound
to and driven by the process model that was developed by the parties.

The practical implications of developing process driven applications is significant, particularly for the third party. Using Katsh
and Rifkin's Fourth Party concept again, if the application is driven by a process model, the third party has to spend much
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less time and attention interacting with the fourth party (the software) and can spend more time and energy interacting with
the two interested parties. There are fewer choices to make, less software administration to handle, and fewer chances to
make unwitting choices that have unintended consequences. Ultimately, process modeling and the production of process
driven applications should make the fourth party a much less volatile influence on the dispute resolution process. This is the
theory undergoing a test in the UMass/NMB research project.

III. The NMB, Technology, and ODR

The NMB's ODR program is based on a conception of ODR that is broader than the classic definition of ODR. Instead of
thinking of ODR as technology that is networked and that is used primarily by parties who will not interact face-to-face, the
NMB's ODR program is based on the use of any technology that enhances the dispute resolution process, used with parties
who will have significant face-to-face interaction.

Early in the NMB's use of ODR tools, two groups were using a brainstorming tool in a contract negotiation session. The
application was running from a laptop, and the participants were able to see information on a projection screen as the
mediator added brainstorm ideas to a list. Basically, the application was being used as an electronic white board. An NMB
mediator who was observing the session took me aside and literally whispered, "You know, you are not really ‘online'." The
notion of using ODR, online dispute resolution, as a way to describe the use of technology that was not networked,
apparently bothered him. It does not bother me. We include in our ODR program mind-mapping software, web-based video
and audio conferencing software, brainstorming software, and of course our newly developed UMass "Storm" application. At
the NMB we think it makes sense to be very inclusive in the conception of what technology may be useful for our dispute
resolution efforts, and to go beyond the notion of only networked applications as part of the ODR world. [14]

At the NMB we are using web based video and audio conferencing to hold arbitration hearings, to conduct adoption and
settlement conferences, and to craft final contract language for collective bargaining agreements. We are using group
software and mind mapping software to conduct bargaining sessions for contract negotiations, for grievance mediation, and
for problem solving facilitation.

The ODR application developed under the NSF grant project by UMass and the NMB will get its first test with parties
removed from each other in time and space (asynchronously) and with parties together in time but not necessarily together
physically (synchronously), when we begin conducting grievance mediation online in late January, 2006. And, finally, we are
just beginning a pilot program to test the use of some of our ODR software in the Superior Court of the State of
Massachusetts. [15]

IV. Where is ODR going next?

There is clearly more and more interest in ODR throughout the legal community, both in the U.S. and abroad. Projects like
Courtroom 21 at the William and Mary University Law School, and Court 21 in the UK, are clearly a response to the
recognition that any technology that will cut down the cost of legal actions and speed up the processing of cases is worth a
close look. The upcoming ABA Section of Dispute Resolution Conference in Atlanta (April, 2006) will be the third
consecutive ABA-DRC conference at which ODR will be featured on the program of sessions, and the Association for
Conflict Resolution has created an ODR interest group that is working to integrate technology issues into the mainstream of
the dispute resolution profession.

Technologically, commercially available ODR services will continue to improve and become more widely available. In our
less modest moments, the UMass/NMB research team likes to think that our research will influence the way applications are
developed, making it easer to mediate without having to become a technical expert in any particular application.

Personally, I'll leave you with two thoughts about where ODR tools are headed.

First, this generation of very smart cell phones is already changing the way business is transacted and personal interactions
are conducted around the world. [16]As the phones get smarter and users get more comfortable with the truly mobile
technology, ODR will move into those platforms.

Second, the use of humanoid avatars (human looking "characters" that act and react in simulated environments) to conduct
dispute resolution in cyber-space, drawing on the technology developed for MMORPG's (Massively Multiplayer Online Role
Playing Games) is not far away. Researchers are already beginning to write articles about the nonverbal communication
implications of using humanoid avatars to simulate face to face human interaction. [17]

The increasing use of ODR technology in the courts and in other venues brings with it some fundamental questions about
the nature of dispute resolution, and it calls into question whether the best practices of face-to-face dispute resolution are
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indeed the best practices for online dispute resolution.

There are some obvious advantages to the use of ODR technology. Surveys of initial users of the UMass/NMB application
indicate that it is very easy to use, and their first observation about its utility is that it could save a lot of time and money if
used for the appropriate type of cases. (Opinions may differ regarding what is "appropriate.") Other obvious advantages of
asynchronous ODR applications derive from what every practiced mediator knows – sometimes a time lag between hearing
what the other party has to say and responding to what has been heard is not a bad thing. With time comes reflection, and
sometimes reflection brings moderation and more willingness to consider alternate points of view or alternate resolutions.

Consider the impact of using technology to allow remote "appearances" at routine hearings for inmates, removing the cost
and risk of transportation, or for litigants who are widely dispersed. Consider also the impact of the parties' virtual presence
at mediations involving sexual harassment, child or spouse abuse, victim/offender reconciliations, or other proceedings
where one or more parties feel threatened by the presence of another party. Think about the change in dynamics if the
Saddam Hussein trial were being held with virtual testimony from witnesses in environments they considered safe, instead
of in a courtroom where the threats are real and innumerable.

All of these situations bring up legal and procedural questions, not the least of which is the notion of what it means to "face"
one's accuser, but it seems to many of us that the work of redefining and adapting the dispute resolution and legal worlds to
incorporate technology is a game well worth the candle.

If the past pattern of innovation in the world of dispute resolution is any indication, ODR tools will continue to develop, and
will in the near future become, even more than they are now, a "normal" option for a wide range of dispute resolution efforts.
How, and how often, the tools get used is, of course, a question that time and dispute resolution/legal practitioners will
answer.

[1] Daniel Rainey is the Director of the Office of Alternative Dispute Resolution Services at The National Mediation Board,
1301 K Street, NW, Suite 250-E, Washington, D.C. 2005. He can be reached via e-mail at rainey@nmb.gov.

[2] This article is a product of research supported by National Science Foundation award #0429297, "Process Technology
for Achieving Government Online Dispute Resolution." (http://www.fastlane.nsf.gov/servlet/showaward?award=0429297).
The primary researchers for the University of Massachusetts are Leon Osterweil, Norman Sondheimer, and Ethan Katsh.
Significant contributions to research under the NSF grant have been made by Lori Clarke, Leah Wing, Alexander Wise, Matt
Marzilli, Alan Gaitenby, and Jane Miller.

[3] There have been many articles written about ODR and its application to various legal and social systems. Although it is a
bit dated, for a lawyer's reaction, see Joseph W. Goodman, The Pros and Cons of Online Dispute Resolution: An
Assessment of Cyber-Mediation Sites, 2003 Duke L. & Tech. Rev. 4 (2003), available at
http://www.law.duke.edu/journals/dltr/articles/2003dltr0004.html (last visited Feb. 19, 2006). The Center for Information
Technology and Dispute Resolution (CITDR) at the University of Massachusetts at Amherst maintains a web site that is an
excellent source of information about all facets of ODR. CITDR's ODR.INFO site can be found on the web at
http://www.odr.info/.

[4] For a brief and entertaining history of the development of the Internet, see Barry M. Leiner, et al., Brief History of the
Internet, Internet Society, at http://www.isoc.org/internet/history/brief.shtml (last visited Feb. 19, 2006).

[5] See Ethan Katsh & Janet Rifkin, Online Dispute Resolution: Resolving Conflicts in Cyberspace (Jossey-Bass 2001);
Colin Rule, Online Dispute Resolution for Business: B2B, Ecommerce, Consumer, Employment, and other Commercial
Conflicts (John Wiley & Sons 2002).

[6] For a good review of the range of ODR services available, see Melissa Conley Tyler, 115 and Counting: The State of
ODR 2004, The International Conflict Resolution Centre, University of Melbourne, available at
http://www.odr.info/unforum2004/ConleyTyler.htm (last visited Feb. 19, 2006).

[7] Use of ODR technology in traditional legal settings is the focus of several interesting programs, including Courtroom 21
at William and Mary University (www.courtroom21.net), and Court 21 in the UK
(http://www.computingleeds.ac.uk/back/issue2/current/court21.html). For other ODR sites in other arenas, see Tyler, supra
note 6.

[8] For an overview of the grant project, see Press Release, University of Massachusetts at Amherst, Researchers Working
to Develop Tools for Online Labor Mediation (Jan. 11, 2005), available at
http://www.umass.edu/umhome/news/articles/9552.php (last visited Feb. 19, 2006).
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[9] For detailed information on the National Mediation Board, go to the agency web site at www.nmb.gov.

[10] The process modeling tool being used by the researchers is called Little JIL: it is a process modeling language
developed by Professor Leon Osterweil and his colleagues in Computer Science at the University of Massachusetts at
Amherst.

[11] One ongoing outcome of the development effort has been the discovery that the process model used for face-to-face
sessions is at best a guide for the process that evolves when mediators use online tools. As a result, a second-generation
process model is being developed, and it is that model that will drive the ODR application used during the research project.

[12] See Katsh & Rifkin, supra note 5.

[13] The influence of the Fourth Party shows up in many ways. A number of articles have been written about the influence of
language in ODR applications and about the problem with changing and sometimes contradictory legal structures as ODR
use virtually crosses international borders. I am currently preparing a paper with a colleague, Alma Abdul-Hadi Jadallah,
entitled "The Culture in the Code," which we will present at an upcoming ODR conference in Cairo, Egypt. Simply put, the
concept behind the paper is that the coding of an ODR application carries cultural assumptions that can compromise the
effectiveness of dispute resolution efforts when the application is exported from the culture in which it was created.

[14] This is an idea that has some support. In many conflict torn and/or remote and dispersed areas, the umbrella term of
ODR has come to refer to technology as broad and as mainstream as cell phones and AM radio, all of which are used to
establish a communication channel among the members of groups in conflict. For interesting views about this issue (and
others) see the discussion during Cyberweek 2005, led by Sanjana Hattotuwa, Head, Research Unit, Info Share, Sri Lanka,
and Editor of the Peace Library, found at the CITDR web site, http://www.odr.info.

[15] As I write this article we have scheduled a first test of ODR software with the Massachusetts Superior Court for the end
of December. Based on the outcome of that test, the Court will make a decision about whether to continue, and what kind of
hearings would be appropriate for ODR use. Assuming that the Superior Court remains willing, we will begin limited use of
ODR with them in early 2006.

[16] See the March 10, 2005 edition of The Economist for three interesting articles about the Digital Divide and the use of
cell phones in developing nations.

[17[ See, e.g., Maia Garau, et al., The Impact of Eye Gaze on Communication Using Humanoid Avatars, Proceedings of the
SIGCHI Conference on Human Factors in Computing Systems 309–316 (2001). See also, Symposium, State of Play, 49
N.Y.L. Sch. L. Rev. 1 (2004)(a conference promoting discussions regarding virtual worlds, online games, etc.), available at
http://www.nyls.edu/pages/3176.asp (last visited Feb. 19, 2006).
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Article Summary: Contractarian Economics and Mediation Ethics - The Case
for Customizing Neutrality Through Contingent Fee Mediation

In Contractarian Economics and Mediation Ethics: The Case for Customizing Neutrality Through Contingent Fee Mediation,
Scott R. Peppet, Associate Professor at the University of Colorado School of Law, argues for a contractarian approach to
mediation ethics, where more standardized, yet flexible rules replace the current vague, immutable rules. Peppet explains
why a set of default ethics rules governing mediations, which allows parties, under certain circumstances, to agree to "opt-
in" or "opt-out" of the rules to fit their particular needs, could be more efficient than current standards. The article focuses in
depth on the lack of merit to an absolute rule against all kinds of contingent fee mediation (CFM) (including fees paid to the
mediator based upon the amount of settlement, achievement of settlement, costs saved by the parties, and value created
by the mediator). Peppet describes why the current use of a "categorical immutable rule" against contingent fee mediation is
so over-inclusive as to be detrimental to the field of mediation. Instead, he proposes a default rule on CFM where parties
can tailor a mediator's incentive structure to align the mediator's interest with their own.

The first major section of the article provides a brief overview of contractarian economics, a description of many different
types of CFM, and the current regulations affecting the use of contingent fee mediation. In his discussion of the current
regulatory scheme, Peppet notes that despite the many types of rules which could be used to regulate CFM, where
regulations do exist, they tend to have a blanket rule prohibiting all types of CFM in all situations. This general tendency
exists in all sources of regulation, including state or federal court rules, private mediation associations, and local bar
associations. Peppet argues that these "categorical immutable rules" fail to consider the range of contingent fee
agreements which exist in the mediation setting or the advantages and disadvantages of each kind of agreement.

The next sections detail the case for and against CFM. The most common criticism of CFM is that an incentive fee schedule
will bias the mediator, undermine mediator neutrality, and hurt the mediation process. While acknowledging that this could
occur under certain circumstances, Peppet explains why the argument does not hold true for all types of contingent fee
agreements. The crux of this argument lies in the distinction between neutrality as impartiality and neutrality as self-
disinterest. Peppet argues that the classical conception of mediator neutrality tends to unnecessarily conflate these two
distinct kinds of neutrality. While impartiality (both the appearance of and actual) is indeed critical to an effective mediation,
mediator self-disinterest is not.

Peppet explains that neutrality as impartiality addresses party-bias and the resulting distrust of the mediator. Without trust in
the mediator, parties are more likely to withhold information from the mediator which could overcome impasse or allow an
opportunity for the mediator to add value to the parties' negotiation. Furthermore, impartiality is critical to party self-
determination, a fundamental aspect of mediation. If the mediator is biased towards one party, the agreement may impose
an undesired outcome upon the other party.

However, a mediator can have a personal interest in the outcome of the mediation while remaining impartial to the parties'
interests. Peppet effectively describes this scenario with the case of a mediator who is self-interested in the outcome of the
mediation (in favor of settlement) because settlement would improve her reputation by increasing her settlement rate. Here,
the mediator does not have a biasing interest, despite the fact that she is self-interested in the outcome of the dispute.

In arguing against an immutable prohibition of CFM, Peppet reconsiders the classical conception of neutrality which
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requires both impartiality and self-disinterest. Because the neutrality requirement exists to protect the core functions of the
mediator (discovering where settlement is possible, optimizing settlement, and helping parties to overcome emotional and
psychological barriers to settlement), Peppet questions whether all types of CFM, particularly those which only create
mediator self-interest, would harm the utility of the mediator. While impartiality is critical to the mediator's ability to perform
these functions, Peppet dedicates a significant portion of the article explaining why self-disinterest is not.

However, it is important to note that Peppet does not argue for a categorical rule in favor of all CFM, rather he thinks a
case-by-case, or tailored approach to CFM is appropriate. He acknowledges that CFM does have drawbacks. In some
circumstances, CFM could lead to biasing interests. Peppet provides such an example where the mediator's ADR firm has a
contract with a corporation to handle all of the employer's employment-related disputes. Under the contract, the mediator is
only paid where the case is settled and the corporation pays the entire fee, if applicable. In this scenario, over time, the
settlement bias will be more in favor of the employer than the employees because, for a variety of reasons, the employer
wants to keep the disputes out of the courtroom. Here, the mediator's interest in getting paid will always be aligned with the
corporation's desire (settlement), and not necessarily with the individual employee's interests. Regardless of whether the
mediator attempts to ignore such a party-bias, the appearance of the bias is such that Peppet believes that CFM should be
prohibited.

Additionally, he describes how the use of certain types of CFM can lead to a process bias where the mediator will focus her
efforts on a particular aspect of the mediation process, such as value creation or whatever will result in settlement in the
least amount of time, to the detriment of other conceivable advantages to the mediation. Because of these potentially
negative effects of CFM, Peppet explains that some procedural safeguards, including an informed party consent
requirement, are critical to the use of CFM.

Yet, despite these drawbacks, CFM is not inherently harmful to mediation. In some circumstances, CFM can give parties
more control over the process and outcome of the mediation by allowing the parties to align the mediator's interests with
those of the parties. To explain such a circumstance, Peppet considers the use of a CFM in a divorce case where the
parties are eager to remain out of court. The parties might consider making the mediator's fee contingent on the money they
expect to save by avoiding litigation. This fee structure would provide the mediator an incentive to settle the case (the same
outcome which the parties desire), but it would not bias the mediator against a particular party. In this sense, a rule allowing
some CFM would promote one of mediation's core functions: supporting party self-determination by allowing parties to have
CFM if they want it.

In the final section of his article, Peppet proposes a tailored CFM default rule which, under certain circumstances and with
procedural safeguards, allows parties to "opt-in" to CFM. He then concludes by exploring the potential positive implications
that a contractarian approach to mediation ethics (or at least a discussion thereof) could have on the entire field of
mediation. For example, such a discussion could lead to a reevaluation of other current immutable mediation ethics rules,
such as those regarding evaluative approaches by the mediator and the control over terminating a mediation. Even if a
contractarian approach is not adopted, perhaps a more efficient ethics standards than the current rules could be formulated.
In sum, Contractarian Economics and Mediation Ethics provides thought-provoking insight into the effectiveness of the
current approach to contingent fee mediation and to mediation ethics generally.

The full text of Scott R. Peppet, Contractarian Economics and Mediation Ethics: The Case for Customizing Neutrality
Through Contingent Fee Mediation, can be found in 82 Tex. L. Rev. 227 (2003).
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Case Summary: State v. Williams, 877 A.2d 1258 (N.J. 2005)

Issues

Whether a court-appointed mediator may testify in a subsequent criminal proceeding regarding statements made by a
participant during the mediation.

Rules

Disputants, mediators, and nonparty mediation participants may refuse to disclose and prevent any other person from
disclosing a mediation communication. However, the privilege yields if the court determines that: (1) the mediation
communication is offered or sought in a criminal proceeding; (2) the need for the evidence substantially outweighs the
interest in protecting confidentiality; and (3) the evidence is not otherwise available.

Facts

This case arose out of a deteriorating family relationship between Carl Williams and his brother-in-law, Brahima Bocoum.
One evening Bocoum and other family members called Williams and left several taunting messages. Williams then went to
Bocoum's house where the two engaged in a physical altercation. During the fight, Bocoum received a severe cut on his
arm, which he claimed resulted from a machete wielded by Williams. The police were called and Williams was later arrested
and indicted on one count of aggravated assault and two counts of possession of a weapon. After his arrest, William filed a
harassment complaint against his Boucoum for the taunting phone messages. Pursuant to New Jersey Supreme Court Rule
1:40-4, the court appointed a mediator in an attempt to resolve the harassment complaint. The mediation did not result in
settlement and the matter was referred back to municipal court. At trial, Williams asserted that he was acting in self-defense
after Bocoum hit him in the shoulder with a shovel. Williams offered the mediator as a witness for the defense. Outside of
the jury's presence, the mediator stated that, during the mediation, the brother-in-law said that he had wielded the shovel.
The trial court excluded the testimony under Rule 1:40-4(c), which prohibits a mediator from testifying in any subsequent
proceeding. Williams was convicted of third-degree aggravated assault and a weapons possession charge. He appealed his
conviction and sentence. The Appellate Division upheld the trial court's exclusion of the mediator's testimony and the New
Jersey Supreme Court granted certification as to the question of the use of the mediator's testimony.

Discussion

Finding that the defendant failed to prove that: (1) his need for the testimony outweighed the interest in mediation
confidentiality, and (2) that the evidence was not otherwise available, the New Jersey Supreme Court upheld the decision to
exclude the mediator's testimony. This case is notable because it is the first instance where a court has upheld the
mediation privilege while applying the Uniform Mediation Act's (UMA's) analytical framework. Ironically, the court utilizes the
UMA's framework despite the fact that New Jersey did not adopt the UMA until after the events at issue in this trial had
occurred.

Another unique aspect of State v. Williams is the case's facts, which read like a law school mediation exam. As the
evidenced by the dissent's conclusions, the court could have easily come out the other way after balancing the defendant's
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need for the testimony against the interest in mediation confidentiality. Additionally, the differing ways in which the majority
and dissent apply the facts to the balancing test provides rare insight into challenges which lie ahead in the application of
the UMA's mediation confidentiality provision.

For example, to determine the weight of the defendant's "need" for the mediator's testimony, the majority asked whether the
"testimony is ‘necessary to prove' self-defense." In its analysis, the court looked to the probative value of the mediator's
testimony. Calling into question the reliability and trustworthiness of the mediator's testimony, the majority did not think it
had sufficient probative value to be deemed "necessary to prove" self-defense. The court also noted that the mediator's
testimony did not corroborate the defendant's description of the events which transpired the evening of the fight because
the defendant argued he had been hit with the shovel, but the mediator could only testify that Bocoum "wielded" a shovel.
Thus, because the mediator's testimony did not have sufficient probative value, it was not necessary "prove" self-defense.

The dissent, on the other hand, looked to whether the evidence was "relevant and necessary to the defense of a criminal
case" to determine the defendant's "need" for the mediator's testimony. The dissent argued that because the mediator's
testimony attacked Bocoum's credibility on the "fundamental issue of the case: self-defense," "the mediator's testimony was
obviously "‘relevant and necessary' to the defense." Furthermore, she noted that the quality of the mediator's testimony was
to be assessed by the jury and should not be considered in determining the admissibility of the testimony.

The majority and dissent also disagreed as to whether Williams showed that evidence of Bocoum's shovel-wielding was
"not otherwise available." The majority found that sufficient evidence of Bocoum's use of the shovel and his previous
inconsistent statement was not only available, but was in fact provided by other defense witnesses, including the defendant
himself. Therefore, without the mediator's testimony, Williams had ample opportunity to support his self-defense argument.
On the contrary, the dissent argued that the objectivity of the mediator in this case, as opposed the other biased witnesses,
rendered his testimony "not otherwise available."

In sum, State v. Williams raises several questions regarding how the UMA's analytical framework could be used to
determine whether a defendant has overcome the mediation communication privilege. The majority opinion provides an
excellent description of the rationale for mediation communication confidentiality and clearly holds the privilege in high
esteem. In this regard, Section IV(A) of the majority opinion, which describes the substantial interest in protecting mediation
confidentiality, should not be overlooked. It thoroughly explains the social and legal significance of mediation and describes
critical role that confidentiality plays in the mediation process.
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Power Imbalances in Mediation: Decreasing the Problem by Providing
Access to Legal Information

by Susan Perkerson Millradt

I. Introduction

"Is that legal for my landlord to lock me out of my own apartment?" asks a party to mediation of the mediator. [1]  Typically
the mediator responds, "I am a mediator and I cannot give you legal advice. If you would like legal advice, you should
consult an attorney." [2]  The tenant, lacking the funds for an attorney, continues with the mediation. The landlord will often
have had the benefit of legal advice and will be aware of each side's legal rights. Is this fair? Are we, as a society, going to
be content with an outcome that was achieved in ignorance of the law? The goal of this paper is to design a mediation
program that will increase fairness when power imbalances are present without undercutting the benefits of mediation.

II. The Problem of Power Imbalances

When one side has access to legal advice and the other side does not, a power imbalance arises based on the legal
knowledge of the parties. Power imbalances can often lead to agreements that some might consider unfair because
knowledge of the law is relevant to the settlement of the dispute. [3]  The legal rights of the parties are, "in some form or
shape, the subject matter of the bargaining." [4]  This is not to suggest that legal rights should be the dispositive factor in a
mediation session. [5]  The "parties will assent or disregard their legal rights in proportion to the value they place on" these
legal rights versus the value that they place on other interests, such as the relationship, his or her reputation, the need to
vent, or the desire for an apology. [6]  When a party is unaware of his or her legal rights, he or she does not have the ability
to make informed decisions about trade-offs between her possible legal rights and her other interests. [7]  If the
unrepresented party asks the mediator a legal question, the vast majority of mediators refuse to answer it and suggest that
the party seek the advice of an attorney if the question is one of great concern. [8]  Such a solution seems inadequate if the
party is too poor to pay for legal advice.

The choice of mediators to side step the problem of this power imbalance has left mediation open to the criticism that it has
become a means for one party to exploit another. [9]  Some critics even suggest that mediation may not be the best avenue
for parties to use when power imbalances are present. [10]  Critics contend that mediation hurts individuals when they
accept unjust mediated agreements, and hurts the poor and disempowered because they will not ban together and mobilize
for change when they are continually airing out their disputes in a confidential setting. [11]  Thus, mediation's inability to
deal adequately with power imbalances undermines its legitimacy as an equitable alternative for the resolution of disputes.
[12] 

Mediation program designers should strive to increase the fairness in mediation, especially when large power imbalances
exist between the parties. To increase fairness in mediation, program designers should increase the parties' ability to enter
into a mediated agreement with informed consent. Informed consent prepares the parties to participate voluntarily and
intelligently in the mediation process. [13]  With legal power imbalances in mind, informed consent should mean that both
parties have some idea of their legal rights. However, in increasing fairness in mediation, program designers need to be
careful not to undermine the traditional benefits of mediation – objective and subjective mediator neutrality, party self-
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determination, and confidentiality.

III. Evaluating the Current Approaches to Increase Fairness

Finding a way to increase fairness by decreasing power imbalances that result from unequal legal knowledge without
undercutting the benefits of mediation can be a difficult task. Some ways suggested to increase fairness in mediated
agreements are mediator accountability for fair agreements, judicial review of mediated agreements, and authorizing
mediators to give the parties legal information. The strengths and weaknesses of these options should be evaluated in
terms of how they affect the benefits of mediation and whether they increase fairness.

A. Mediator Accountability for Fairness

One method to increase fairness and decrease the impact of bargaining imbalances is to hold the mediator accountable for
the fairness of the outcome of the mediation. [14]  If the mediated agreement is not fair, the mediator could be sued for
damages by the harmed party.

The benefit of mediator accountability is that there is another person that is accountable for the fairness of the agreement.
The mediator is more likely to ensure that the agreement is fair in order to avoid being sued. However, determining when an
agreement is fair and optimal can be difficult because the mediator lacks complete knowledge about the parties' subjective
goals and interests. [15]  Furthermore, it is often difficult enough for mediator to get disputing parties to agree to anything;
and the mediator may not be able to mediate the dispute effectively if he or she must simultaneously worry about ensuring
the agreement is objectively fair. [16] 

In addition, implementing mediator accountability undermines many of the benefits of mediation. Forcing the mediator to
ensure that the agreement is fair could compromise the mediator's neutrality because the mediator will need to take a more
active role in the mediation on the side of the party being "hurt" in the mediation. Such actions will make it appear that the
mediator is biased towards one side. The parties' self-determination will also be harmed because the parties are no longer
the only ones that are shaping the agreement. The mediator will now have a voice in the agreement because he or she is
under a duty to ensure that the agreement is fair. The benefit of confidentiality could also be undermined because the
mediator might consider information he or she learned in a confidential single party caucus to be relevant to the ultimate
determination of fairness. In addition, if the mediator is sued, the mediator may want to break the promise of confidentiality
and use the information learned in the mediation to defend against the allegation that the mediator breached his or her duty
to ensure a fair agreement.

B. Judicial Review of Mediated Agreements

Another proposal to increase fairness in mediated agreements is to have a judge review the agreement for fairness. [17] 
The benefit of this proposal is that judicial oversight would catch blatantly unfair agreements. However, it will be difficult for
a judge to determine if the agreement is fair by just looking at the settlement agreement and without knowing anything about
the discussions that went into creating the agreement. Therefore, it is likely this proposal will not increase fairness because
the judge will just rubber stamp the agreement. The other possibility is that the judge would demand the mediator to make a
report about the mediation session, which would undermine the benefits of mediator neutrality, self-determination, and
confidentiality in the same way as if the mediator were accountable for the outcome. [18] 

C. Providing Legal Information during the Mediation Session

Another way to combat power imbalances based upon unequal access to an attorney is to allow the mediator to provide
legal information. Mediation Works, Inc. incorporates the law into its mediations regarding evictions through the use of an
"authoritative source" that contains legal information about landlord tenant law written in laymen terms. [19]  The mediator
informs the parties about this authoritative source in the opening statement. [20]  In this program, the mediator chooses the
relevant sections of law to read to the parties from the "authoritative source," but only does so when the parties ask the
mediator a specific legal question. [21]  The mediators cannot introduce the law into mediation without being asked to do so
by the parties, nor can the mediator explain the law to the parties. [22]

This program could be considered to undermine the benefits of mediator neutrality and party self-determination. While the
mediator only offers legal information when a party asks the mediator a legal question, the mediator does choose which
sections of the law to read to the parties. The mediator has some room to decide which sections are relevant, which could
compromise the mediator's objective neutrality. In addition, a party may believe the mediator is biased if the relevant law is
all favorable to the other side. However, reading the information from a manual helps maintain mediator neutrality because
the mediator is acting as a conduit for the legal information and not as its source. In addition, self-determination could be
undermined if the parties focus too much on the law or misinterpret the law when they apply it to their case.
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The main problem with this program is that it does not actually help to decrease bargaining imbalances. In practice, the
neutral manual is rarely used by the parties because the burden of introducing the law into the mediation falls on the parties
that are often so ignorant of the law that they cannot identify legal issues that would be important to them. [23]

Another example of providing legal information to the parties occurs at The Center for Mediation in Law which provides
mediation services primarily in divorce or commercial cases. [24]  In these mediations, the lawyer-mediator introduces the
law to the parties and will tell the parties exactly what the law says about their case. Mediators explain the law as a practical
alternative or as an expression of societal norms, but stress that the law is not dispositive and that the parties' values are
the highest priority. [25]

In terms of fairness, these mediated agreements are more likely to be created with full informed consent because each side
is receiving a legal evaluation by a lawyer-mediator. In this way, it is ensured that the legal advice is actually getting to each
party and that the parties are bargaining with legal knowledge. However, the Center for Mediation in Law's program
achieves this result at the expense of compromising mediator neutrality. The program poses a greater risk that the mediator
will be perceived as biased because the mediators have a much more active role in introducing the law. The mediator is
actually commenting on the strengths and weaknesses of the parties' case and deciding what laws are relevant and when
to introduce this information in the mediation.

IV. My Proposal

None of the above mentioned approaches to increasing fairness in mediation avoid undermining the benefits of mediation.
My proposal is to create a short video (or other audio/visual media) and a written manual that will provide pro se parties with
procedural and substantive legal information.

This video should be used in areas of law that are particularly fraught with power imbalances based on access to legal
information, such as landlord tenant law. The goal of the short video is to give a party that would otherwise have no legal
knowledge when bargaining during mediation, some legal knowledge so that the disparity between the parties is not as
great. This type of video should be used in areas of law that are less complex so that the major points of the law can be
explained in a short period of time, approximately 15 minutes. Cases meeting this criteria would be referred by the court to
mediation before trial.

The video should be incorporated into the introduction given by the mediator and played at the beginning of the mediation
before the mediator asks the parties to explain the dispute. The mediator should explain that the video is used in all [fill in
type of legal case] mediations and will explain some common misconceptions about how the legal process works and
explain some of the legal rights that the parties may have. The mediator should tell the parties that the purpose of the video
is to ensure that each side is bargaining in an informed manner so that they can create an agreement that really reflects the
parties' wants and interests. The mediator should stress that the law is only one factor to consider when the parties are
creating an agreement, their goals and interests are other important factors. The mediator should also explain to the parties
that the video contains a list of legal information that may or may not apply to their case and that they may or may not be
able to prove their case in court.

Before any legal information is provided, the video should show a disclaimer stating: "This video contains legal information
about [specific state] law. The video only provides the most basic legal information and does not constitute legal advice. If
you want specific legal advice applied to the facts of your case, you should consult an attorney." [26]

The goal of the procedural section of the video is to explain common misconceptions about the legal system that could
create an impasse to settlement because the parties are not accurately calculating the costs and benefits of settlement. The
procedural legal information on the video should include information about the legal system and how it operates. Information
that would be helpful for the parties to know when evaluating their options would be basic legal information such as: court
costs, subpoena fees, typical allocation of attorney's fees (including the fact that that normally each side pays for their own
attorney's fees unless there is a statute which says otherwise), a range of attorney fees, average length of time it takes to
get on the court's docket, the average length of time that passes between trial and judgment, and the inability or limitations
on corporation's ability to act as pro se.

The substantive legal information contained in the video should be explained in layman terms and include the basic rights,
obligations, and duties of each side. The legal information in the video should be balanced and neutral. For example, if the
video contained information about landlord tenant law, then half of the legal information in the video would apply to the
landlord, and half to the tenant. The information should be written and read in a neutral tone and should alternate between
each side so it appears more fair and balanced. For example, if there is a list of the duties of a landlord, then following it
should be a list of the duties of a tenant. The possible results of actions taken by either party should be stated and
explained, but with the caveat that the result in court would depend on the severity of the action and the party's ability to
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prove it.

V. Deflating Objections to My Proposal

The next sections explain criticisms of giving legal information in mediation in general and of my proposal in particular. [27] 
Following each criticism is an explanation of how my proposal works to avoid the problems the critics raise.

A. Objection: Using a Video to Provide Legal information Will Harm Party Self-determination.

Some commentators believe that providing legal information can harm party autonomy and self-determination because
reference to the law will causes the parties to focus primarily on the law to the detriment of their own interests. [28]  Others
are concerned that the parties will gain an inflated sense of their legal rights, causing them to become so rooted in their
viewpoint that settlement becomes virtually impossible. [29]  Another concern is that the legal information will be too broad
and the parties will receive an incorrect impression of the law.

My proposal uses the role of the mediator to help ensure that party self-determination is not undermined by parties over-
emphasizing the law. The mediator explains to the parties that the legal information is being provided as only one relevant
factor to consider when creating their own agreement. In addition, the mediator's traditional role of probing for the parties'
interests and finding other reasons the parties may have to settle now will also help to ensure that the parties do not focus
exclusively on the law. To help the parties gain a realistic picture of the law and not to become over-empowered, the video
contains balanced legal information. When a party learns about a piece of legal information that might help his or her case,
he or she may also learn about a piece of legal information that hurts his or her position. In addition, the video and the
mediator make it clear that it is never certain how the court will apply the law and that recovery depends upon actual proof.
Stressing the uncertainty of how the law will be applied, the need for evidence in court, and other reasons parties have to
settle will help stop parties from becoming so empowered that they are unwilling to bend enough to settle the dispute.

To avoid the problem that the legal information provided will be too broad to give parties an adequate view of their legal
rights, the video offers a disclaimer that the legal information in the video is only supposed to give the parties a basic sense
of their possible legal rights. The video also stresses that if a party wants legal advice, he or she should consult an attorney.
Providing this disclaimer should help the parties to realize that they are receiving very limited legal information. However, if
the parties do gain an inaccurate view of the law or misapply the law to their case, my proposal does not allow the mediator
to correct this misconception and interpret the law correctly for the parties because doing so could harm mediator neutrality
or possibly result in the unauthorized practice of law. The video will explain the law as clearly as possible, which should
minimize some risk that the parties will grossly misinterpret the law. While misinterpreting the law can harm the ability to
reach a settlement, bargaining in ignorance of the law can also harm one party and unfairly advantage the other. At least by
watching the video the uninformed party would have a chance to be informed about the law, instead of the certainty that he
or she would be bargaining in complete ignorance of the law.

A benefit of my proposal is that providing legal information to the parties can actually enhance self-determination because
knowledge of the legal rights can help the parties make more informed decisions. [30]  Providing legal information provides
another source of bargaining chips parties can add to their interests when negotiating possible outcomes. [31]  Now when
parties are bargaining they can take into account their possible legal rights, as well as their own sense of ethics, morality,
needs and sense of personal fairness. [32]

B. Objection: Harms Mediator Neutrality and the Impartiality of the Mediation Process

Commentators are concerned that providing legal information will undermine mediator neutrality because information about
relevant law helps one party and harms the other. [33]  They are also concerned that the impartiality of the entire mediation
process is compromised when legal information will arguably benefit the ignorant party more than the knowledgeable one.

My proposal helps to minimize the risks of undermining mediator neutrality by having the mediator present balanced legal
information through a video at the beginning of the mediation session. The subjective neutrality of the mediator is less
compromised by playing the video at the beginning of the mediation session because the parties have not had a chance to
"try and get the mediator on his or her side." By providing the legal information through the video only, it is possible to
ensure that the amount of legal information contained in the video may equally help and harm each side. The mediator is
not involved in giving the information directly to the parties and is instead acting as a conduit for pre-prepared legal
information. Furthermore, after the video is played, the mediator is not allowed to expand upon the legal information in the
video or remind the parties of the legal information during the mediation when it might be relevant. Therefore, the parties
should not perceive the mediator as interfering in the mediation or as helping out one side over the other.

The impartiality of mediation is not destroyed by my proposal because the legal information is provided neutrally and could
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benefit either party. The impartiality of a process that allows one party to benefit from another party's inability to gain legal
knowledge is already suspect. According to one scholar, "[t]he notion of impartiality should compel judges and mediators to
assist unrepresented parties, rather than prevent them from doing so." [34]  By providing the parties with legal information,
which arguably helps the uninformed side more than the other, my proposal is attempting to correct a bargaining imbalance
that is unfair and hurts the credibility of the mediation process as a just alternative to litigation.

C. Objection: Mediation is an Alternative to Litigation and Should Be Separate From the Law

Some commentators think introducing law into mediation is improper because mediation is an alternative to litigation and
the law should not have a role in a mediation session. [35]  My response is that the law is a relevant factor in mediation
because the parties either do rely on the law or want to rely on the law as a factor to the dispute. [36]  In many mediation
sessions the parties ask the mediator about the law. [37]  In court referred mediation, the parties come into court expecting
the law to resolve their dispute and referring the parties to mediation does not necessarily diminish the importance of the
law in the parties' eyes. [38]  In addition, the legal rights usually are in some manner the subject matter of the dispute. [39] 
Therefore, my proposal is not adding the law into mediation because it is already a part of mediation.

D. Objection: This Proposal Does Not Correct Bargaining Imbalances or Increase Fairness.

Critics of my proposal do not believe it will correct bargaining imbalances and increase fairness because the legal
information is so broad as to be unhelpful and parties would be better off seeking advice from an attorney. They are also
concerned that the parties will not pay attention to the video.

The goal of the proposal is to reduce, not completely correct, bargaining imbalances based upon unequal knowledge of the
law. Providing an overview of relevant legal information will give an ignorant party some knowledge of his or her legal rights,
but it will not be equal to the other side's ability to receive specific legal advice form a lawyer. However, for an
unrepresented party, getting legal information from the video and some idea of his or her legal rights is better than the
alternative – which is to bargain in complete ignorance of the law.

The other major goal of the proposal is not only to provide legal information to the parties but to make sure that the legal
information actually is received by the parties so that any mediated agreement they reach will be agreed to with informed
consent. Distributing the legal information in audio format ensures that the legal information reaches people that may be
illiterate. Incorporating watching the video in the beginning of the mediation session ensures that both parties hear the legal
information and avoids the problem of leaving it up to the parties to ask the mediator about the law on a certain subject that
might be listed in the manual. [40]  It is in the parties own best interests to pay attention to the video and the video is kept
fairly short to allow the parties to digest the video's contents.

E. Objection: Video Discourages Seeking Legal Advice and Unnecessarily Aids Parties that Have Voluntarily
Chosen Not to Seek Legal Advice.

Some people are concerned that the use of my video will discourage parties from seeking legal advice. They are concerned
that a video containing limited legal information will be viewed as a good substitute for legal advice. Others are concerned
that the video hurts an advantage that one party has obtained from getting legal advice before a mediation session.

The video stresses that it is not a substitute for legal advice and that the legal information contained on it is an overview of
the relevant law and is very limited. The video suggests that if the parties are concerned with their legal rights they should
not rely solely on the video, but instead should seek legal counsel. Therefore, it is unlikely that a video containing legal
information will be considered by the parties as a perfect substitute for legal advice.

The decision not to obtain legal advice should not be considered voluntary. [41]  The reality is that some people do not have
the option of receiving legal advice because they are either too poor to afford it or because legal aid cannot handle every
case. In addition, the party that received advice from an attorney or is represented in the mediation still has an advantage
because he or she has received legal advice directly applied to the facts of his or her case. The other party is getting the
best available alternative to bargaining in ignorance of the law.

VI. Conclusion

Ideally everyone should have access to legal advice so that there would not be any bargaining imbalances in mediation
predicated upon unequal access to an attorney. Until this is feasible, the next best alternative is to provide the parties with
relevant legal information during mediation. Of all the alternatives discussed in this paper to insure fairer agreements in the
face of bargaining imbalances based on unequal access to legal advice, my proposal is the most successful at increasing
fairness without undermining the benefits of mediation.
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