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WELCOME

The Ohio State Journal on Dispute Resolution is pleased to bring you Volume 3, Issue 2 of The Mayhew-Hite Report on
Dispute Resolution and the Courts .

LEAD ARTICLE

Professor Joseph B. Stulberg, JD, Ph.D., Associate Dean for Professional Relations & Professor of Law at the Moritz
College of Law at The Ohio State University, served as reporter for the Joint Committee on the Model Standards of Conduct
for Mediators. In his article entitled "New Model Standards of Conduct for Mediators" he discusses the changes made to the
Revised Model Standards of Conduct. The full-text of this article can be accessed here.

ARTICLE SUMMARY

Arthur Greenbaum, a Professor at The Ohio State University Moritz College of Law, in his article entitled The Attorney's
Duty to Report Professional Misconduct: A Roadmap for Reform, 16 Geo. J. Legal Ethics 259 (2003), considers whether an
exception to the duty to report should be recognized when a lawyer serves as a mediator or an arbitrator, given the need for
confidentiality within each of these contexts. A detailed summary of this law review article can be accessed here.

CASE SUMMARY

For years, employees have alleged that various terms present in arbitration agreements are unconscionable. Now,
somewhat surprisingly, unconscionability has become a potential litigation issue in cases where an employee has signed an
agreement to mediate as a condition of employment. See Garrett v. Hooters-Toledo, 295 F. Supp. 2d 774 (N.D. Oh. 2003),
finding an ADR agreement unenforceable on grounds of both substantive and procedural unconscionability. A detailed
summary of this case can be accessed here.

STUDENT SPOTLIGHT

Diana Ho, a student at The Ohio State University Moritz College of Law, in her paper entitled "The Role of Arbitration in the
Probate of Guardianships and Conservatorships" provides an interesting discussion of the use of arbitration in probate
proceedings, ultimately concluding that arbitration should not be used to probate guardianship and conservatorship matters
regarding children and incapacitated persons. The full-text of this paper can be accessed here.
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Lead Article: New Model Standards of Conduct for Mediators

By Professor Joseph B. Stulberg

In December 2004, the Joint Committee on the Model Standards of Conduct for Mediators completed a final draft for a
proposed revision to the 1994 Standards and transmitted the document to their sponsoring organizations for adoption. [1] A
brief history of this project and a synopsis of the salient changes follows.

Background

During the 1992-94 period, representatives from the American Arbitration Association, the American Bar Association's
Section of Dispute Resolution, and the Association for Conflict Resolution [2] developed the Model Standards of Conduct for
Mediators. These Standards had three stated functions: to serve as a guide for the conduct of mediators; to inform the
mediating parties; and to promote public confidence in mediation as a process for resolving disputes.

The 1994 Version has performed these functions with remarkable success. Two salient signs of such success are that more
than a dozen states adopted it to guide mediator conduct in their various state programs, and multiple educational texts
reference it in their discussion of ethical norms for mediators.

During the past decade, however, the use of mediation has grown exponentially. State jurisdictions authorize referrals to
mediation across a broad range of cases; Florida, as a single state, reported more than 100,000 cases being mediated in a
given year. At the federal level, district and circuit courts have experimented with various mediation initiatives. Mediation
service delivery systems vary, with some jurisdictions supporting the development of private market-place mediator services
while others hire staff mediators to provide services to all parties without additional cost to them. As the use has grown, so
have guidelines and rules; partly in response to the phenomenon that there are now more than 2200 statutory provisions or
court rules shaping mediation's use, leaders in the field initiated efforts in the late 1990's that led to the development of the
Uniform Mediation Act. And in contexts other than courts, such as peer mediation programs in middle schools and high
schools, mediation systems in organizational contexts, and facilitated dialogue to resolve social policy conflicts, mediation's
use has become prominent.

Given this expanded use, representatives from the original participating organizations believed it important to review the
1994 Version to assess whether changes were warranted. In September 2002, two designated representatives from each of
the three original participating organizations convened. During the September 2002-December 2004 period, the Joint
Committee utilized multiple formats to conduct its work: meeting in executive session; conducting public sessions at the
various conferences or meetings of the sponsoring organizations; and publishing the Committee's work through a web-site
based platform in order to elicit and capture broad-based public comments. Two notably different revised versions of the
Standards (January 2004 and September 2004) were posted to the website and the subject of public comment. In
December 2004, the Joint Committee, in response to public comment and committee discussion, approved by consensus
its final draft of the Standards that it transmitted for approval.

Salient Features

While the Revision contains multiple changes to the current Model Standards, it retains its fundamental features.
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Elements Retained

Three elements of the current Standards remain prominent in the Revision. First, the Revision maintains the architecture of
having nine distinct Standards; this is notable inasmuch as many court programs and individual agencies, in developing
their own standards since 1994, have combined or collapsed several of these Standards. Second, as the Preamble notes,
the Standards are designed to serve as fundamental ethical guidelines for persons mediating in all practice contexts; the
Revision recognizes, though, as do the current Standards, that mediation practice in selected contexts might require
additional standards in order to insure process integrity (examples would include family mediation or environmental dispute
resolution mediation). Third, through such language as contained in Standard I (A) on Self-Determination and Standard V
(B) on Confidentiality, the Revision systematically reinforces the mediator's duty to conduct a mediation in a manner that
promotes mediation's distinctive feature of being a consensual dispute resolution procedure as to both process and
outcome.

Notable Changes

The Revision reflects three types of changes that will be immediately apparent to the Reader. These changes include
alterations in format and substantive changes prompted by insights gained from increased experience in mediation practice.

The Revision significantly changes the organizational format of the Standards: it divides the statement of each Standard into
enumerated paragraphs and sub-paragraphs and eliminates all "hanging paragraphs;" the goal is to facilitate clarity of
exposition and public discussion. In addition, the Revision reshapes the language to focus exclusively on guiding mediator
conduct; the Standards provide guidelines to other persons or groups connected with administering mediation practice,
such as court personnel or program administrators, only in connection with their role in supporting mediator conduct. Finally,
the Revision explicitly recognizes and signals to the mediator (Standard I(A)(1)) that Standards may conflict with one
another.

Since the 1994 Standards were adopted, mediation practice as a private sector, market-oriented, fee-based service has
increased significantly. The Revision responds to this development in several ways. For example, how a mediator's fee is
paid could conflict with a mediator complying with his or her duty to remain impartial (Standard II). The conventional wisdom
has been that a mediator's fee is paid in equal amounts by the parties to the mediation. The Joint Committee
acknowledged, however, that a common, accepted practice in contemporary mediation, particularly in such targeted sectors
as employment or personal injury cases, is for one party - typically the defendant - to pay the entire mediator's fee. In the
Revised Standard VIII: Fees and Other Charges, the new language explicitly approves of a mediator's fee being paid in
unequal amounts by the various parties; however, it adds cautionary guidelines for the mediator, such as disclosure
requirements, to make certain that such unequal payments do not undermine a mediator's actual or perceived impartiality.

Public policy has helped improve the collective understanding and consciousness of how to interact effectively with persons
protected by such statutes as the American with Disabilities Act and with individuals suffering from physical or emotional
abuse. By contemporary practices, the current Standards deal with these matters either inappropriately or not at all. The
Revision, in Standard VI (A)(10) and VI(B), attempt to repair this weakness by identifying a mediator's duty when conducting
a mediation with persons with recognized disabilities or in cases involving allegations of domestic abuse.

Conclusion

The Revised Model Standards of Conduct embody significant changes in tone, nuance and content for guiding mediator
conduct. The Revision, together with the Reporter's Notes that reflect the commentary, history and deliberations of the
revision process, warrant the sustained study and reflection of the practitioner and policy community.

[1] The final draft adopted by the Joint Committee on December 29, 2004, together with Reporter Notes, shall be posted in
January 2005 at www.moritzlaw.osu.edu/dr. Joint Committee representatives transmitted the document to their respective
constituent groups on December 29, 2004 for review.

[2] The Association for Conflict Resolution is the merged organization of three entities: the Academy of Family Mediators,
the Conflict Resolution Education Network, and the Society of Professionals in Dispute Resolution. The Society of
Professionals in Dispute Resolution was the third participating organization in the development of the 1994 Standards.
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Article Summary: Reporting Professional Misconduct in the Mediation
Context

Arthur Greenbaum, Professor at The Ohio State University Moritz College of Law, examines attorney reporting of
professional misconduct in The Attorney's Duty to Report Professional Misconduct: A Roadmap for Reform. Greenbaum
begins by reviewing the arguments for a mandatory reporting rule and then proposes a framework for future drafters to use
in drafting a more effective reporting rule.

ABA Model Rule of Professional Conduct 8.3 states that:

A lawyer having knowledge that another lawyer has committed a violation of the rules of professional conduct that raises
a substantial question as to that lawyer's honesty, trustworthiness or fitness as a lawyer in other respects, shall inform
the appropriate professional authority.

According to Greenbaum, one of the major problems with this rule is that it is ambiguous. The lawyer must interpret what
constitutes "knowledge," determine how significant the violation is, decide to whom reports of violations should be directed,
and assess the timeframe in which reports should be made. These ambiguities may prevent attorneys from fully
understanding when they have a duty to report.

These ambiguities create problems not only for lawyers, but also for lawyer-mediators and arbitrators. In his article,
Greenbaum considers whether an exception to the duty to report should be recognized when a lawyer serves as a mediator
or arbitrator. In an effort to determine the appropriateness of such an exception, Greenbaum balances the need to ensure
confidentiality with the obligation of lawyer-mediators and arbitrators to report misconduct. Greenbaum contends that
although confidentiality is important to both mediation and arbitration, the reasons underlying the need for confidentiality in
each of these contexts differ. In mediation, confidentiality is necessary to encourage participants to make candid
statements. In arbitration, by contrast, confidentiality protects the parties' privacy. According to Greenbaum, "[d]rafters may
find the process values in mediation more important to protect than the privacy expectations in arbitration."In addition,
Greenbaum contends that another distinction exists between arbitration and mediation. In mediation, the lawyer-mediator
serves as a facilitator, a special role of trust. In arbitration, the arbitrator plays a more evaluative role, akin to that of a judge
to whom the reporting obligation clearly attaches. According to Greenbaum, "[t]hese distinctions help justify those ethics
opinions that subject the attorney/arbitrator to the duty to report."

In an effort to evaluate whether lawyer-mediators should be subject to the duty to report, Greenbaum looks to the context in
which the attorney misconduct arises, noting that confidentiality concerns are highest when misconduct is that of a lawyer
who is a party to the mediation and the misconduct is the subject of the proceeding itself, such as in malpractice or fee
mediations. In such cases confidentiality may be necessary to induce the parties to participate fully in the proceedings.
When the misconduct of the lawyer/party comes out in the mediation but is not the subject of the mediation, it is less likely
that the lawyer's participation will be affected by the possibility that "professional ramifications" could result from disclosure
of misconduct. Finally, where the lawyer misconduct is that of a party's counsel or a presiding official in mediation,
Greenbaum suggests that reporting should be required because requiring such reporting will make those attorneys more
likely to comply with the ethical rules. Additionally, in this context, the limited breach of confidentiality with respect to the
proceeding is unlikely to deter parties from participating in mediation.
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Rather than prohibit reporting of misconduct occurring during mediation because of confidentiality concerns, Greenbaum's
approach balances the need to protect confidentiality with the need to report misconduct. The potential for reporting such
misconduct may induce attorneys, who may be tempted to sway from their ethical obligations, to comply with ethical rules,
ultimately promoting the integrity of the mediation process.

Arthur F. Greenbaum, The Attorney's Duty to Report Professional Misconduct: A Roadmap for Reform, can be found in 16
Geo. J. Legal Ethics 259 (2003). Reprinted with permission of the publisher, Georgetown Journal of Legal Ethics © 2003
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Case Summary: Garrett v. Hooters-Toledo, 295 F. Supp. 2d 774 (N.D. Oh.
2003)

Issues

This case considers whether a mediation agreement that an employee signed as a condition of her employment is
enforceable even though the agreement imposes time limits on the plaintiff's ability to file the claim, precludes the employee
from having representation at the mediation, locates the mediation far from the employee's home and limits the number of
witnesses the employee can have testify on her behalf.

Rule

The federal district court determined that the ADR Agreement was both substantively and procedurally unconscionable,
violated Ohio common law and was unenforceable. Thus, the defendants' motion to compel arbitration and stay the
proceedings was denied.

Facts

A former Hooters employee was terminated after informing her employer that she was pregnant. She filed suit against her
former employer, alleging that she was wrongfully discharged. The defendants filed a motion to stay proceedings and
compel arbitration under the Federal Arbitration Act, claiming that the plaintiff had signed an arbitration agreement and was
bound by the terms of the contract. The plaintiff alleged that the agreement was procedurally unconscionable because she
was required to sign the arbitration agreement as a condition of her employment. Moreover, she claimed that she signed the
agreement without understanding the terms and was not given an opportunity to have the contract explained. The employee
also alleged that the contract was substantively unconscionable because the cost splitting provision of the agreement
requiring the claimant to pay the lesser of one half of the expenses or the equivalent of one week's average gross
compensation and the requirement that any claims filed under the agreement be adjudicated in Jefferson County, Kentucky
were cost-prohibitive; the requirement that claims against Hooters be filed within ten days from the last day on which the
claim arose severely limited a potential claimant's ability to meaningfully assess and assert her rights; the "take it or leave it"
demand to sign the agreement had a coercive nature as well as elements of unequal bargaining power; the claimant's
inability to be represented by counsel was evidence of unfair treatment; and the agreement providing that mediation was to
be conducted by two mediators, one to be chosen by the employer and one to be chosen by the claimant from the
company's list of mediators.

Discussion

Although the federal district court found the plaintiff's arguments regarding the cost-prohibitive nature of the agreement
persuasive, the court found that there was not enough evidence in the record to establish that this provision was
substantively unconscionable. The court did, however, find other provisions in the agreement substantively unconscionable.
For instance, the court found that the sole purpose and effect of the ten day filing limitation was to discourage litigation by
making it all but impossible for a discharged employee to effectively file a claim and therefore it was substantively
unconscionable.
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In addition, the clause prohibiting the claimant from having counsel representation provided an unfair disadvantage, favoring
the defendants, and therefore was substantively unconscionable. Furthermore, the forum selection clause placed an undue
burden on the plaintiff, as well as on any witnesses, and thus was found to be substantively unconscionable. Finally, the
process for choosing the mediators, allowing the employer to choose one mediator and the claimant to choose one
mediator from a list provided by the employer, was unconscionable because the likelihood that the claimant would have a
basis for choosing a mediator from the list who would be open to her contentions was slight.

In addition to finding substantive unconscionability, the court also found the agreement to be procedurally unconscionable.
The plaintiff had no opportunity to negotiate the terms of the agreement and because of her naiveté and inexperience the
plaintiff was incapable of understanding what she had signed. Thus, the court ruled that the plaintiff's acceptance of the
agreement was not freely given and therefore the agreement was procedurally unconscionable.

The court ultimately denied the defendants' motion to stay proceedings and compel arbitration under the Federal Arbitration
Act because of the substantive and procedural unconscionability of the ADR Agreement.
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Student Spotlight: The Role of Arbitration in the Probate of Guardianships
and Conservatorships

Essay by Diana Ho

I. Introduction

Probate is the act of proving that an instrument, claiming to be a will, was signed and properly executed in accordance with
the law. [1] In addition, probate proceedings include settlements regarding a decedent's estate, a minor's estate, or an
incapacitated person's estate. [2] Consequently, probate affects two primary groups, incapacitated persons and minors. [3]
This paper focuses on incapacitated persons and specifically, on the elderly because they are in such dominance in society.
[4] In general, this paper argues that arbitration should not be used to probate guardianship and conservatorship matters
regarding incapacitated persons.

As of July 1, 2003, the U.S. Census Bureau estimated that there were 35.9 million people age 65 and over in the nation. [5]
The top five states with the highest number of older people in its population were California, Florida, New York, Texas, and
Pennsylvania. [6] Following closely in sixth place was Ohio with 13.3% of the population age 65 and over (compared to
Florida's 17%). [7] On the whole, the nation showed an increase of 927,000 people in this age group. [8] In fact, the U.S.
Census Bureau reported that by 2035, the nation's elderly population will reach 71 million persons - doubled from last year's
figure. [9]

With the increase in the elderly population in the near future, disputes will surely arise as well, and the courts will need to
adjust their system to accommodate for this increase. Traditionally, the courts interpret and apply federal and state
legislation to resolve litigation regarding the elderly. [10] Currently, the courts are struggling to balance three competing
goals: ensuring that the elderly receive the services they need, protecting the elderly from unnecessary restrictions on their
autonomy and freedom, and maximizing and conserving the judicial resources. [11] This essay argues that arbitration, as an
alternative dispute resolution technique, should not be used as a tool for courts to protect the rights of the incompetent
elderly.

II. Overview of Guardianships and Conservatorships

The purpose of guardianships and conservatorships is to assist individuals who are incapable of caring or making decisions
for themselves. [12] Guardianships and conservatorships are legal arrangements in which a person, called the guardian or
conservator, is given legal responsibility for another person, called the ward, who is unable to take care of his or her affairs
due to minority or incompetency. [13] Guardianship is commonly referred to as the guardian's legal responsibility for the
health and welfare of the person (ward) deemed incompetent by the court. [14] Additionally, in some jurisdictions, a
guardian may also be responsible for an incompetent person's property. [15] .However, other jurisdictions appoint two
separate individuals, in which one looks after the ward's health and welfare and the other, called the conservator, looks after
the ward's property. [16] Despite the differences in classification, the law governing these arrangements is similar or
identical in most U.S. jurisdictions. [17] Therefore, for purposes of this paper, guardianship will represent both guardianship
and conservatorship unless otherwise indicated.
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There are three forms of guardianships - limited/full, temporary/permanent, and minors. After parties decide which type of
guardianship to invoke, a guardianship hearing is set. The main purpose of this hearing is for the court to determine whether
the ward is competent or not. [18] When the court appoints a guardian, the ward loses all rights to decide anything about his
life. [19] For instance, the ward can no longer receive money or pay his bills. [20] The appointed guardian decides where
the ward lives, what medical treatment the ward will get, and possibly, when the ward will die. [21] Further, guardianship
deprives the ward of the freedom to determine life decisions such as whether to marry, what clothing and necessities to buy,
and what friendships to keep. [22] As a ward's loss of civil rights is in jeopardy, the proper administration and
implementation of the guardianship process becomes even more significant.

III. Comparison of Probate Arbitration to Divorce Arbitration

A. Divorce Arbitration: Child Custody and Visitation

Many couples are concerned about the costs and the aggressive nature of divorce litigation and have tried to bind each
other to an arbitration agreement. [23] While some overburdened courts undoubtedly have reason to enforce those
arbitration agreements, other courts are reluctant to impose those agreements for the arbitration of child custody and
visitation matters. [24] These latter courts argue that their refusal to impose these agreements is because of their parens
patriae role as protector of the children's best interests. [25] However, even those courts have in few excepted cases, held
that an arbitration agreement is enforceable as long as the arbitrator's decision can be judicially reviewed de novo. [26]
Thus, courts are split on how to handle the issues of child custody and visitation.

On one side, many courts have refused to enforce arbitration agreements that pertain to child custody and visitation rights.
[27] On the other hand, some courts are open to arbitration agreements and have held that those agreements are
enforceable as long as the arbitrator's decision is subject to de novo judicial review. [28] These court decisions are peculiar
because they enforce the arbitration agreement only in a "token fashion." [29] And ironically, many courts feel it is
necessary to follow this "symbolic gesture toward arbitration." [30] Furthermore, this caveat of arbitration followed by de
novo judicial review, symbolizes a compromise between two competing public policies - those favoring arbitration (and
alternative dispute resolutions) versus those who favor the doctrine of parens patriae (the courts' responsibility to ensure the
best interests of the children). [31]

In Kelm v. Kelm, the Ohio Supreme Court held that arbitration followed by de novo judicial review creates a dragged-out
process, which does not further the goals of arbitration, nor the best interests of the children. [32] Specifically, this two-step
procedure does not shorten the time, does not decrease the costs, does not ensure the finality, and does not relieve
congested court dockets. [33] This token gesture merely adds another step to the divorce process. Additionally, the
children's best interests as to custody and visitation are not sustained as the ultimate decision is postponed by a rehearsal
judicial review in front of the arbitrator. [34]

Moreover, this two-step procedure of arbitration and de novo review is in disaccord with the parties' expectations of an
arbitration agreement. [35] For instance, the parties enter into the arbitration agreeing to accept the final outcome and for a
limited judicial review. [36] By adding the de novo requirement, the parties' desires for fast and minimal costs of arbitration
are sacrificed and thus, they are less likely to accept arbitration. [37] The bottom line is that to make arbitration an effective
dispute settlement technique, the main goal should be to allow arbitration awards maximum finality. [38]

A typical, nationwide approach is similar to the one adopted in the Michigan Court of Appeals in Dick v. Dick. [39] In this
case, the court held that child custody issues may be resolved through arbitration and there is only limited judicial review.
[40] However, the Dick's court decision to choose arbitration over parens patriae is foolish. [41] In other words, the values of
the parens patriae doctrine should be chosen over those of arbitration.

The tension between the values of arbitration and parens patriae is a result of the changing legal culture. The increasing
view is that legal disputes in every area of law are private matters between the individual litigants and so, they are best
resolved quickly and cheaply. [42] The concern is for those cases that raise important public issues, such as constitutional
issues or matters that involve rights of parties who are partially or completely disempowered, such as children in divorce
disputes and wards in guardianship matters. [43] For example, the doctrine of parens patriae refers to the state's role as
guardian to those under disability. [44] Consequently, the state's role entails a public function and as a public function, it
should be carried out in public proceedings. [45]

Shifting public disputes to private forums is dangerous as it stifles both the public awareness of how public issues are being
resolved [46] and the development of certain areas of the law. [47] In other words, the development of children's rights, and
domestic relations law in general, could be lost as the courts are moving toward rising alternative dispute resolution
processes. [48] Thus, public matters regarding children's rights in divorce disputes, and similarly, incapacitated persons'
rights in guardianship matters, should remain in public proceedings in the court.
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The main concern of child custody and visitation matters in divorce proceedings is that the best interests of the children will
be short-changed in alternative dispute resolution proceedings because they are geared to be private, unguided, and
expeditious. [49] Furthermore, arbitrators are "non-judicial officers whose obligations are to the parties and who not only
lack a duty to apply the rigors of the law, but frequently are unqualified to do so." [50] On the contrary, courts have been
viewed historically as the guardians of public interest. [51] Therefore, child custody and visitation matters should be
reserved only for court adjudication and not for arbitration.

B. Probate Arbitration: Analysis of its Inappropriateness

Similarly to child custody and visitation matters, arbitration is not the proper resolution process to probate guardianship and
conservatorship matters. Children and wards have many common aspects. For instance, similar to children in divorce
disputes, wards in guardianships are incapable of knowing what is in their best interests [52] because either they are too
young or are mentally incapacitated. Furthermore, children of divorcing parents and incapacitated wards get little, if any,
input into the decisions that affect their lives. [53] Consequently, children and wards do not have a voice in their family
battles, yet they are the ones with the most at stake and the ones most adversely impacted by the divorce and
guardianship. [54] In addition, children of divorcing parents and incapacitated wards are severely disadvantaged. [55] And
like many disadvantaged groups, they must rely on the "fairness and the impartiality of the courts to secure their best
interests." [56] Thus, the open nature of court adjudication and the public supervising those results [57] ensures that courts
under the doctrine of parens patriae will follow through on their responsibilities to protect society's children and wards.

V. Conclusion

Currently, the majority of the courts hold that child custody and visitation disputes are either not allowed in arbitration or that
an arbitrator decision is subject to de novo judicial review. [58] The American Arbitration Association, case law, court rules,
and statutes are all silent on the prohibition of using arbitration in guardianship and conservatorship matters. Nevertheless,
with rising litigation costs and congested court dockets, it is possible for courts to increasingly favor alternative dispute
resolution processes. [59] However, even though alternative dispute resolution works well with continuing relationships,
arbitration is generally more focused towards one-shot deals. [60] Specifically, when dealing with children and incapacitated
persons, there needs to be a continual relationship with a constant authority, such as the court. Thus, even though
arbitration may not be an effective alternative dispute resolution process to the probate of guardianships and
conservatorships, there may be other processes which are more compatible in resolving these matters.

[1] BARRON'S LAW DICTIONARY 375 (3d ed. 1991).

[2] See id.

[3] An incapacitated person is anyone who is mentally or physically disabled. The elderly is often described within the
incapacitated category.

[4] There are about 1,250,000 incapacitated adults under guardianships in the United States. Some common conditions that
impair the competency of the elderly are: depression, bipolar disorder, delirium, dementia, Alzheimer's disease,
schizophrenia, and delusional disorder. Kingshuk K. Roy, Note, Sleeping Watchdogs of Personal Liberty: State Laws
Disenfranchising the Elderly, 11 ELDER L.J. 109, 113 (2003).

[5] Robert Bernstein, U.S. Census Bureau: Press Release, available at http://www.census.gov/Press-
Release/www/releases/archives/population/001703.html (last visited Sept. 21, 2004).

[6] Id. available at http://www.census.gov/Press-Release/www/release/CB04-36Table-3.pdf (last visited Sept. 21, 2004).

[7] Id. Specifically, Ohio had 1,516,771 people age 65 and over. Id.

[8] Id.

[9] Paula L. Hannaford & Thomas L. Hafemeister, The National Probate Court Standards: The Role of the Courts in
Guardianship and Conservatorship Proceedings, 2 ELDER L.J. 147, 148 (1994).

[10] Id.

[11] Id. at 149.

[12] See Vicki Gottlich, The Role of the Attorney for the Defendant in Adult Guardianship Cases: An Advocate's Perspective,

Mayhew-Hite Report - Volume 3, Issue 2

http://moritzlaw.osu.edu/epub/mayhew-hite/vol3iss2/student.html

http://www.census.gov/Press-Release/www/releases/archives/population/001703.html
http://www.census.gov/Press-Release/www/releases/archives/population/001703.html
http://www.census.gov/Press-Release/www/release/CB04-36Table-3.pdf
http://moritzlaw.osu.edu/epub/mayhew-hite/vol3iss2/student.html


7 MD. J. CONTEMP. LEGAL ISSUES 191, 197 (1995).

[13] See Hannaford & Hafemeister, supra note 9, at 149.

[14] Id.

[15] Id.

[16] Id. On the contrary, in California a conservator is appointed by the court to care for a person who is mentally disabled
while a guardian is appointed to care for a minor. Phillip B. Tor & Bruce D. Sales, A Social Science Perspective on the Law
of Guardianship: Directions for Improving the Process and Practice, 18 LAW & PSYCHOL. REV. 1, 4 (1994). Moreover, in Ohio,
a guardian is appointed to care for and manage an incompetent ward, the estate, or both, whereas the conservator is
arranged to care for and manage a competent ward, his property, or both. OHIO PROBATE §7.01 (1) (2002); OHIO PROBATE

§7.02 (1) (2002). Thus, the only distinction between these two arrangements is the capacity of the ward and not whether the
appointment is for the ward's health or the ward's estate.

[17] Hannaford & Hafemeister, supra note 9, at 149-50.

[18] Tor & Sales, supra note 16, at 4.

[19] Gottlich, supra note 12, at 197.

[20] Id.

[21] Id.

[22] Id.

[23] Andre R. Imbrogno, Arbitration as an Alternative to Divorce Litigation: Redefining the Judicial Role, 31 CAP. U. L. REV.
413, 413 (2003).

[24] Id. For instance, when asked about the alternatives to the overloaded court docket, Chief Justice Burger admitted that
the court system might not be the best forum for certain types of disputes. Christine Albano, Comment, Binding Arbitration:
A Proper Forum for Child Custody?, 14 J. AM. ACAD. MATRIMONIAL LAW 419, 429 (1997).

[25] Imbrogno, supra note 23, at 413.

[26] Id. In the case of Sheets v. Sheets, the New York appellate court held that parties have the right to choose arbitration
for child custody matters, but they also have the right to a de novo judicial review if the parties can show that the arbitrator's
award was "adverse to the best interests of the child." Sheets v. Sheets, 22 A.D.2d 176, 178 (N.Y. App. Div. 1964).
Unfortunately, although the Sheets rule has been widely followed in many different states, it is still unclear exactly when a
judge will find a decision to be clearly "adverse to the best interests of a child." Albano, supra note 24, at 435.
Consequently, leaving this opportunity for de novo review may subject the parties to essentially two trials. Id.

[27] Imbrogno, supra note 23, at 416. For instance, in a more recent case, Glauber v. Glauber, the New York appellate court
refused to follow the Sheets rule and held that arbitration was an improper forum for child custody. Albano, supra note 24, at
435. In that case, a husband and wife divorced and in their agreement, they provided for a Rabbi arbitrator to deal with
future disputes regarding child support, visitation, and custody of their son. Glauber v. Glauber, 192 A.D.2d 94, 95 (N.Y.
App. Div. 1993). The Supreme Court of New York held that an arbitration order should not be enforced if there is strong
public policy that supports the notion that custody determinations should not be left to an arbitrator. Id. at 97. Furthermore,
the court added child custody and visitation matters to the list of subjects that should not be arbitrated because they were
"so interlaced with strong public policy considerations that they have been placed beyond the reach of the arbitrators'
discretion." Id.

[28] Imbrogno, supra note 23, at 416.

[29] Id. Even though the court in Sheets acknowledged the de novo judicial review to improve the arbitration of child custody
matters, the court also stated that its "parens patriae duty takes such precedence over the parties' decision to arbitrate that
'duplication of time, expense and effort seems inevitable. Nor does it seem advantageous to the best interests of the child
that the question of custody be postponed while a rehearsal of the decisive inquiry is held.'" Albano, supra note 24, at 436
(quoting Glauber, supra note 27, at 97).

[30] Imbrogno, supra note 23, at 416.
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[31] Id. at 416 & 419.

[32] Id. at 419. In this case, the appellee wife filed motion to change or terminate the parties' shared parenting plan, which
provided that any future disputes between the parties regarding child custody or visitation be submitted to arbitration. Kelm
v. Kelm, 749 N.E.2d 299, 300 (Ohio 2001). The Supreme Court held that parties could not bind the court by agreeing to
arbitrate and it was the court's responsibility to protect the best interests of the children over the interests of the parents. Id.
at 304.

[33] Imbrogno, supra note 23, at 419.

[34] Id.

[35] Id. at 420.

[36] Id.

[37] Id. Furthermore, the delay puts the non-custodial parent at a disadvantage because the child spends less time with him
or her and because the longer the delay, the more likely the custodial parent will be awarded the child. Albano, supra note
24, at 432.

[38] Imbrogno, supra note 23, at 420.

[39] Id. This case involved a dispute between the plaintiff husband and defendant wife where both parties agreed to divorce
arbitration. Dick v. Dick, 534 N.W.2d 185, 187 (Mich. Ct. App. 1995). The court held that the agreement was one of binding
arbitration. Id. at 188.

[40] Imbrogno, supra note 23, at 420.

[41] Id. at 421.

[42] Id.

[43] See id. at 422.

[44] Id.

[45] Id.

[46] Id.

[47] Id. at 423.

[48] Id.

[49] Id. at 422.

[50] Id.

[51] Imbrogno, supra note 23, at 422.

[52] See id. at 423.

[53] See id.

[54] See id.

[55] See id.

[56] Id.

[57] Id.

[58] Id. at 424.

[59] Imbrogno, supra note 23, at 424.
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[60] Discussion with Christopher Fairman, Professor, Ohio State University Moritz College of Law, in Columbus, Ohio. (Feb.
3, 2004) (notes on file with author).
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