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WELCOME

The Ohio State Journal on Dispute Resolution is pleased to bring you Volume 3, Issue 1 of The Mayhew-Hite Report on
Dispute Resolution and the Courts .

LEAD ARTICLE

Professor Sarah R. Cole discusses mediator certification in her article entitled "Mediator Certification - The Time has
Come?." She addresses the Association for Conflict Resolution's mediator certification plan, as well as Florida's court
mediator credentialing program. This brief article reviews the components of mediator certification programs and assesses
whether such programs will benefit the mediation field. The full-text of this article can be accessed here.

ARTICLE SUMMARY

The following law review articles: Bobbi McAdoo, A Report to the Minnesota Supreme Court: the Impact of Rule 114 on Civil
Litigation Practice in Minnesota, 25 Hamline L. Rev. 401 (2002) and Bobbi McAdoo & Art Hinshaw, The Challenge of
Institutionalizing Alternative Dispute Resolution: Attorney Perspectives on the Effect of Rule 17 on Civil Litigation in
Missouri, 67 Mo. L. Rev. 473 (2002), provide an interesting assessment of lawyers' perspectives on the use of ADR in
Missouri and Minnesota. A detailed summary of this law review article can be accessed here.

CASE SUMMARY

In Goodyear Tire & Rubber Co. v. Chiles Power Supply, Inc., 332 F.3d 976 (6th Cir. 2003), the Sixth Circuit emphasized the
importance of confidentiality in settlement negotiations, finding that exceptions to confidentiality requirements occur only in
rare circumstances and require a significant showing of proof. A detailed summary of this case can be accessed here.

STUDENT SPOTLIGHT

An issue often debated in the ADR community is whether having a legal education should be a prerequisite for serving as a
mediator. While some critics argue that having a law degree should be a requirement for serving as a mediator, Matthew
Daiker, a recent graduate of The Ohio State University Moritz College of Law, in his paper entitled "Despite Challenges,
Non-Lawyer Mediators Make Critical Contributions to the Field of Mediation" provides an interesting discussion of this issue,
concluding that a legal education is not necessary to be an effective mediator. The full-text of this paper can be accessed
here.
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Lead Article: Mediator Certification - The Time has Come?

by Professor Sarah Rudolph Cole

In 2004, the adoption of certification standards for mediators is on the horizon. The American Bar Association (ABA),
together with one of the major dispute resolution organizations, the Association for Conflict Resolution (ACR), have joined
forces to consider the feasibility of developing a national mediator certification program. At the same time, ACR has put into
place its first voluntary mediator certification program. In addition, Florida has proposed a new certification program for court
mediators. The Federal Mediation and Conciliation Service (FMCS) also proposed a new certification system, although it
was forced to shelve it due to financial considerations.

The proposed mediator certification plans focus on the number of hours a particular mediator has spent in mediation
training, the mediator's experience and the mediator's ability. Yet, the methods used to measure these qualities are
potentially problematic. This article will first summarize the various certification plans and then analyze their contents.

The recently finalized ACR certification plan focuses on assisting mediators with limited mediation experience to gain
credibility within the marketplace. The voluntary certification program evaluates an applicant's portfolio of experience and
training and requires that the applicant take a written test to become eligible for placement on the ACR roster. Successful
applicants will be subject to periodic re-certification and decertification for ethical and professional standards violations.
ACR also plans to "grandparent" experienced mediators onto the roster. In addition, applicants denied placement on the
roster are entitled to appeal ACR's decision. A successful applicant for ACR's roster must have 100 hours of training, 80 of
which must be training in mediation process skills. A mediator may satisfy up to 20 of the 100 hours as a trainer or teacher.
The applicant must also demonstrate that they have 100 total hours of mediation or co-mediation within the last five years or
500 hours over a lifetime. Applicants must obtain professional liability insurance, disclose criminal convictions and provide
letters of reference in order to gain and maintain placement on the roster.

Florida's court mediator credentialing system quantifies experience somewhat differently than does ACR. Rather than
directly examining hours of training and experience, Florida has established a point system for credentialing mediators.
While currently certified mediators would be grandparented into the new system, to obtain certification in the future, an
applicant must have a combination of education and experience. For example, a prospective circuit court mediator would
need to complete Florida mediation training, obtain 25 points for general education (a mediator would receive points for the
highest level of education obtained; for example, 20 points for a college degree) and experience (1 point for each year that
a mediator mediates 15 cases of any type). Florida mediators must also show that they have participated in a mentorship
program. Mentorship means observation of pre-suit or court mediations or co-mediations within the court system for which
the applicant wishes certification.

While most mediation organizations agree that certification of mediators is necessary, the current focus on meeting arbitrary
hour or point requirements may ultimately undermine these organizations' goals. ACR, for example, claims that their
proposed voluntary certification process is "designed with heightened attention and respect for all manner of diversity in the
broadest sense." See ACR Task Force on Mediator Certification, Report to ACR Board of Directors (March 31, 2004),
available at www.ACRnet.org. While ACR's intent to ensure diversity in the mediation pool is laudable, it seems likely that
the goal of ensuring a diverse mediator pool will not be achieved through point systems and testing. Unfortunately, such
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systems tend to reward those who have sufficient funds to pay for mediation training and advanced degrees. Moreover,
members of historically disadvantaged groups are unlikely to be able to satisfy experiential requirements necessary to
obtain certification because they do not have the same ability to network as do members of the majority. The Florida plan
suffers from the same difficulties as does the ACR plan.

While certification may provide benefits to the mediation field by protecting the public, promoting mediation, increasing the
likelihood that some mediators may have more productive careers and reducing court congestion, providing certification
through points accumulation and written testing seem problematic. Moreover, even though the current certification plans are
voluntary, the ACR-ABA plan to explore creation of a national mediator certification program. The likelihood that certification
will be viewed as an essential characteristic of a mediator if certification becomes widespread, suggests that mediators who
choose not to pursue certification or who do not meet the arbitrary standards will not be able to maintain a viable practice.

An alternative to the current hours-centered certification plans would be to provide a more holistic review of each mediator
applicant's file. Holistic review, perhaps conducted by committee at the particular certifying organization, might be more
successful in protecting a diverse mediator pool and ensuring that mediators with considerable experience, who lack formal
training, or those who have considerable training, but lack experience, may nevertheless receive certification. While
perhaps inevitable, certification programs need not undermine diversity nor effectively preclude qualified mediators from
continuing to practice their chosen profession.

Mayhew-Hite Report - Volume 3, Issue 1

http://moritzlaw.osu.edu/epub/mayhew-hite/vol3iss1/lead.html

http://moritzlaw.osu.edu/epub/mayhew-hite/vol3iss1/lead.html


VOLUME 3, ISSUE 1

Current Edition Lead Article Article Summary Case Summary Student Spotlight Archives JDR Home

Article Summary: Lawyer Perspectives on ADR

Barbara McAdoo, Professor and Senior Fellow, Dispute Resolution Institute, Hamline University School of Law, analyzes
lawyers' perspectives on the use of ADR in Minnesota in A Report to the Minnesota Supreme Court: the Impact of Rule 114
on Civil Litigation Practice in Minnesota. In addition, Barbara McAdoo and Art Hinshaw, Director of the Lodestar Dispute
Resolution Program and Associate Clinical Professor at the College of Law at Arizona State University, perform a similar
analysis of lawyers' perspectives on the use of ADR in Missouri in The Challenge of Institutionalizing Alternative Dispute
Resolution: Attorney Perspectives on the Effect of Rule 17 on Civil Litigation in Missouri. Because lawyers are largely
responsible for whether or not ADR is used in the civil context, the authors contend that empirical analysis of lawyers'
perspectives on ADR provides insight into the effectiveness of ADR programs.

Minnesota's Rule 114

Minnesota's Rule 114, in effect since 1994, requires attorneys to consider ADR in all civil cases, to discuss ADR with their
clients and opposing counsel, and to advise the court regarding the process they have selected, the neutral, and the timing
of the particular ADR process. Under Rule 114, judges also have discretion to order parties into non-binding ADR, even
when parties and counsel believe it would not be useful.

To evaluate the effectiveness of Rule 114, McAdoo conducted an attorney survey in 1996-1997. The survey was sent to
1,000 attorneys, of which roughly 74.8% responded. According to McAdoo, respondents generally viewed ADR processes
favorably. For instance, 77.6% of Minnesota lawyers reported using ADR "more" since Rule 114 became effective, 45.6%
"usually" or "always" found ADR to be a helpful tool for their cases, and 45.2% "sometimes" found ADR to be a helpful tool
for their civil cases.

The respondents indicated that they use mediation because it helps to decrease litigation expenses (67.9%), helps parties
to achieve settlement more often (57.4%), and provides a needed reality check for the opposing counsel or client (52.2%).
Despite these perceived benefits, 63.4% of the respondents indicated "no change" in the timing of discovery during
mediation and 68.3% indicated "no change" in the volume of discovery and pre-trial preparation for mediation cases.

In addition to analyzing perspectives on mediation, McAdoo also reviewed perspectives on other ADR processes, noting
that the key reasons respondents chose to pursue non-binding arbitration were that they anticipate the court will order ADR
(42.3%) and because it provides a reality check for opposing counsel or client (42.9 %). The key reasons parties chose
binding arbitration were the potential for decreasing litigation expenses (58.2%) (lawyers with individual clients 65.9%;
lawyers with commercial clients 53.4%) and because they are required by contract terms (37.0%) (lawyers with individual
clients 25.7%; lawyers with commercial clients 52.7%).

Missouri's Rule 17

Missouri's Rule 17 gives judges the power to order a case to non-binding arbitration, early neutral evaluation, mediation,
mini-trial, or summary jury trial, but permits litigants the opportunity to opt-out of such programs. In 2001, in an effort to
assess the effectiveness of the rule the Missouri Supreme court asked McAdoo to conduct a survey of lawyers, similar to
the Minnesota survey, in order to understand their perspectives of ADR processes, particularly mediation. The survey was
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sent to 398 attorneys and with an overall response rate of 58%, McAdoo and Hinshaw analyzed the results for the Missouri
Supreme Court.

51% of the respondents reported using ADR processes more often after Rule 17 was revised in 1997, while 40% reported
no change in their use of ADR. Nevertheless, lawyers appear to use ADR on an infrequent basis. 80% indicated that they
use ADR in less than a quarter of their civil cases and only 3% indicated using it in more than half of their civil cases.
Despite their selective use of ADR processes, the results indicate that many attorneys (90%) believe that ADR is at least
"sometimes" a helpful civil litigation tool. Almost one-third of the respondents found ADR helpful enough that they would
"usually" or "always" use it even if Rule 17 were repealed and another 55% would use it "sometimes" if Rule 17 were
repealed.

Respondents reported that they chose mediation in order to save money (85%), speed settlement (76%), provide a reality
check for the parties and opposing counsel (69%), and make settlement more likely (69%). According to McAdoo and
Hinshaw, the survey results indicate that attorneys perceive that mediation practice does, in fact, help achieve these goals.
35% of the respondents indicated that their cases "usually" or "always" settle faster when using ADR and 48% reported that
their cases "sometimes" settle faster. 36% of the respondents indicated that they "usually" or "always" saved money using
ADR and 45% believed that they "sometimes" saved money using ADR. Additionally, 37% of the respondents reported
increased settlement rates following the revisions of Rule 17.

Despite these positive responses regarding mediation, McAdoo and Hinshaw contend that ADR use may not reach its full
potential given current levels of communication between lawyers and clients and lawyers and opposing counsel regarding
ADR options. Roughly 16% of the respondents indicated that they hardly ever discussed ADR options with their clients and
15% indicated that they hardly ever discussed ADR options with opposing counsel, unless opposing counsel or the judge
raised the issue. In addition, roughly 70% of the respondents indicated "no change" in the timing of discovery during
mediation and 63% indicated "no change" in the volume of discovery and pre-trial preparation for mediation cases.
According to McAdoo and Hinshaw, mediation has the potential, if used properly, to reduce the amount of discovery and
pre-trial preparation.

Conclusion

In conclusion, both the Minnesota and Missouri studies confirm that lawyers think that using ADR saves both time and
money and provides a reality check for their clients. Lawyers in both Minnesota and Missouri, however, report that the
timing and volume of discovery and pre-trial preparation were not substantially affected by using ADR. McAdoo and
Hinshaw conclude from the results of these studies that courts can provide the most effective ADR process by (1) educating
lawyers, parties, and judges as to the ways mediation can reduce discovery in ADR, (2) developing a strategy to ensure that
parties, lawyers, and judges understand the differences among the various ADR processes and when each is most
appropriate, and (3) developing a data collection tool to ensure process effectiveness and satisfaction.

Bobbi McAdoo, A Report to the Minnesota Supreme Court: the Impact of Rule 114 on Civil Litigation Practice in Minnesota,
can be found in 25 Hamline L. Rev. 401 (2002).

Bobbi McAdoo & Art Hinshaw, The Challenge of Institutionalizing Alternative Dispute Resolution: Attorney Perspectives on
the Effect of Rule 17 on Civil Litigation in Missouri, can be found in 67 Mo. L. Rev. 473 (2002).
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Case Summary: Goodyear Tire & Rubber Co. v. Chiles Power Supply, Inc.,
332 F.3d 976 (6th Cir. 2003)

Issue

Whether statements made during settlement negotiations are privileged and therefore protected from third-party discovery.

Rule

Pursuant to Rule 408 of the Federal Rules of Evidence, which states that "evidence of conduct or statements made in
compromise negotiations is.not admissible," the Sixth Circuit ruled that communications made in furtherance of settlement
are privileged.

Facts

Chiles Power Supply (Heatway), purchased rubber hoses from Goodyear Tire & Rubber (Goodyear), which it incorporated
into equipment that it sold to Julian. After the hose in the system failed, Julian filed suit in federal district court in Colorado
against Goodyear and Heatway. Prior to this lawsuit, Heatway entered into another contract with Goodyear for another
rubber hose model. However, Heatway refused to pay the contract price for the new rubber hose once it became aware of
the hose failures from its previous contract with Goodyear. Goodyear, subsequently filed suit in Ohio state court for the
nonpayment of the second contract. The case was removed to federal court and Heatway counterclaimed on the grounds of
breach of implied warranty of merchantability. Unsuccessful settlement negotiations between Goodyear and Heatway
followed and the jury ultimately ruled for Goodyear on Heatway's counterclaims. After the jury verdict, Heatway publicly
disclosed confidential information obtained during settlement discussions. The federal district court ordered Heatway not to
make any more statements revealing confidential discussions and allowed Goodyear to respond "in whatever form or
fashion it [chose]" to Heatway's previous statement. Julian filed a motion with the federal district court in Colorado to compel
Heatway to testify regarding the information disclosed from the settlement discussions. The Colorado federal court denied
Julian's motion on the grounds that it lacked jurisdiction to overrule another court's order. Julian then joined the Goodyear
case and petitioned the federal court to vacate or modify the confidentiality order preventing the parties from discussing
their settlement negotiations. The district court denied the motion, finding that the content of settlement discussions is
always confidential. Julian appealed.

Discussion

The Sixth Circuit applied a balancing test to determine whether statements made during settlement negotiations are
discoverable. In applying this balancing test, the Court considered several factors, including the tradition of confidential
settlement discussions in this country, the public policy favoring the confidentiality of such discussions, the need for
confidentiality to promote effective negotiations, and the "inherent questionability of the truthfulness of any statements made
[during settlement discussions]." The Court also noted that although Rule 408 "does not require exclusion when the
evidence is offered for another purpose, such as proving bias or prejudice of a witness, negativing a contention of undue
delay, or proving an effort to obstruct a criminal investigation or prosecution," Julian failed to prove that the statements at
the center of the case constituted an exception to Rule 408. In finding that Julian did not prove a "legitimate, admissible
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use," the Court concluded that the trial court did not abuse its discretion in denying Julian's motion to vacate or modify the
order. This case emphasizes the importance of confidentiality in settlement negotiations, ultimately finding that exceptions
to confidentiality requirements occur only in rare circumstances and require a significant showing of proof.
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Student Spotlight: Despite Challenges, Non-Lawyer Mediators Make Critical
Contributions to the Field of Mediation

Essay by Matthew Daiker

Recently, an older friend of mine expressed an interest in becoming a mediator. Having no formal background in law and
possessing an undergraduate degree in French, I wondered about her potential effectiveness as a mediator. Even if given
the appropriate training to mediate disputes, a part of me thought that she would be at a significant disadvantage compared
to mediators who possessed legal training in addition to mediation training. However, I then began to think about her
relaxed and confident demeanor, her various experiences during a twenty-five year career as a high school teacher, and the
mediation in which she had participated several years ago after her ex-husband filed for divorce. I concluded that her lack of
a J.D. did not matter and that, given appropriate mediation training, she would make a fantastic mediator.

Many people, including mediation experts, would question my conclusions. They would likely point to the lack of legal
training and contend that such non-lawyer mediators are severely limited in their ability to successfully mediate disputes
because they cannot accurately assess the strengths and weaknesses of each party's case should the dispute go to trial.
Moreover, even if non-lawyer mediators believe that they can analyze the legal positions of the parties, they are forbidden
from offering such views because only licensed attorneys may do so. If a non-lawyer mediator were to evaluate the likely
outcome of a potential case and voice his or her opinion, it would constitute legal advice and, as such, the unauthorized
practice of law. A number of mediation experts believe that this evaluative technique is an indispensable part of successful
mediation and, because they cannot employ this technique, non-lawyer mediators cannot effectively mediate. [1] Some
experts even go a step further and maintain that a central requirement for certifying and licensing mediators should be a law
degree. [2] Consequently, these experts believe that non-lawyers should not mediate.

This essay argues the contrary. It asserts that not only should non-lawyers be permitted to mediate disputes, but that non-
lawyers bring to the mediation process their own strengths and attributes, many of which are not possessed by lawyer
mediators. As such, the essay contends that possession of a law degree not only is unnecessary for effective mediation, but
limiting mediation to lawyers and retired judges significantly hurts the entire mediation process. The essay first examines
the central challenges to and criticisms of non-lawyers acting as mediators. It then describes the skills and attributes of non-
lawyer mediators as well as the important contribution they have made and continue to make to the field of mediation.
Finally, the essay outlines additional reasons why the burgeoning mediation profession should not exclude non-lawyer
mediators from its ranks.

While there are numerous approaches, techniques, and tactics that a mediator may employ, [3] which are in no way
dependent upon having a law degree, non-lawyer mediators can face situations where legal training would likely prove
helpful. Several situations that pose important challenges to the effectiveness of the non-lawyer mediator deserve a more
detailed examination.

One problem facing non-lawyer mediators is their ability to accurately inform the parties of their legal rights and obligations.
[4] Mediators are often asked: "What do you think will happen if this goes to trial?" or "What does the law say about my
situation?" or "What is my case worth?" Without a law degree, the majority of non-lawyer mediators simply will not possess
the requisite training to properly answer such questions. Critics of non-lawyer mediators argue that the inability to explain to
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the parties their legal rights and obligations significantly hinders the possibility of reaching a fair and workable agreement.
[5] Moreover, non-lawyers may be less effective at "reality testing" which, as noted above, allows the mediator to analyze a
disputant's claims and the potential problems with proving those claims in a court of law. [6] Effective mediation, critics of
non-lawyer mediators assert, depends upon the parties being made aware of the consequences of settlements as well as
the potential consequences of a trial. [7] And while the mediation training received by a non-lawyer may include some
education of the rights of parties participating in mediation, the training is insufficient to advise a party of their legal
obligations, to reality test, or to analyze the legal merits of their case. [8]

Even if a non-lawyer mediator has acquired sufficient training and is knowledgeable enough to inform mediating parties of
their legal rights and obligations, another problem immediately comes up with respect to whether a non-lawyer may lawfully
provide that information to the parties. [9] Many legal experts consider the giving of such information the practice of law and
thus it is unlawful when done by anyone aside from a licensed attorney. [10]

The solution for a non-lawyer mediator attempting to apprise a party of their legal rights and obligations while not actually
telling them is to direct them to seek legal advice. [11] By making such recommendation, the non-lawyer mediator not only
avoids the unauthorized practice of law, but also maintains his or her proper place as a neutral third-party merely attempting
to improve the lines of communication between the parties. [12] However, it should be noted that encouraging greater
attorney-participation within the mediation process may reduce the likelihood of an agreement and will also inevitably
increase the cost of mediation. [13]

Another challenge facing non-lawyer mediators occurs when one party in the mediation is represented by counsel. While
attorney representation regularly poses no problems at all, [14] some lawyers see mediation as an opportunity to
manipulate the process in their client's favor. [15] This could take the form of the attorney not allowing his or her client to
communicate at all, or only allowing minimal, unproductive communication, or stonewalling the mediation so that litigation
becomes necessary. [16] Such tactics not only drive up the costs of mediation, but they often exacerbate an already
emotional situation and, in the process, frustrate many of the purposes of pursuing a mediated settlement in the first place.
[17]

A non-lawyer mediator presented with such circumstances actually faces two problems. First, the mediator must recognize
that the attorney is attempting to manipulate the mediation process in his or her client's favor. [18] Such recognition of often
subtle "lawyering" is difficult to identify for any mediator, but is especially difficult for those without the legal training. Second,
assuming the non-lawyer mediator becomes aware of the tactic, he or she must be able to steer the mediation toward more
effective communication and a resolution that benefits all parties. [19] Again, this is no easy task and the non-lawyer
mediator may face additional problems against a persistent and cunning attorney representing one of the parties. [20] In
such circumstances, the non-lawyer attorney may have no choice but to end the mediation rather than permit the parties to
strike a potentially one-sided agreement.

A final problem that the non-lawyer mediator may have to overcome is when, regardless of attorney representation, one
party is negotiating or participating from a position of strength. [21] This can result from one party having more experience in
mediation or having the upper hand in their previous relationship. Some experts have observed that one party may be able
to intimidate or even charm the other party and possibly do the same to a non-lawyer mediator who may not be aware of
these positions of influence. [22]

For example, disputes arising between two people who were once intimate and cohabitated often result in one person
negotiating from a position of strength. [23] Questions that typically come up after the two parties separate are who will pay
the rent, who will have to move out, and who will get to keep the furniture. And as Professor Marsha Freeman has
observed, one party usually has influence over the other, though this control can be difficult to recognize. [24] Professor
Freeman states that a non-lawyer mediator may "never catch on to the underlying posturing or be at a loss to significantly
affect the results without totally derailing the mediation." [25] A lawyer-mediator, however, who has had exposure to such
live-in disputes through divorce, child-custody, or other tenant-tenant cases during day-to-day practice, can more easily
identify such party inequities. [26] Furthermore, because the lawyer mediator is better able to recognize the unequal
bargaining positions, he or she can then take the necessary steps to help level the mediation so that the parties can come
to a more even agreement in the end. [27] Such recognition and leveling of positions present a greater challenge for non-
lawyer mediators.

While the above complaints have merit, the possible challenges facing non-lawyer mediators are substantially offset by the
positive contributions that they have made and will continue to make to the mediation profession. The most notable
attributes receive greater attention below.

Within the mediation environment where free communication generally leads to agreement, increased informality can only
help the process. As explained by professor and lawyer mediator Paul Spiegelman, the very fact that they have not had
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legal training better enables non-lawyer mediators to remove the rigid formalities and legal rules that often infect and hinder
mediation. [28] As a result, the disputing parties are free to concentrate on the issues at hand and to explore unique
solutions that courts are unable to consider. [29]

Professor Spiegelman uses as an example a simple boundary dispute between two neighbors in which a court would likely
have awarded the land to one neighbor or the other. [30] As neighbors who will inevitably have frequent contact with one-
another, the all-or-nothing result could very well lead to a strained relationship and bigger problems in the future. A
settlement mediated by a non-lawyer, however, could benefit from that fact that the probability of one side prevailing in court
based upon strict rules of property law may never enter the discourse. [31] Instead, by ignoring such substantive legal rules,
the possibility of a solution that works for both parties substantially increases. [32]

In the case of the boundary dispute, a settlement mediated by a non-lawyer could allow one neighbor to use one portion of
the property and the other neighbor to use a different portion of the property. Just as important as the settlement, though, is
the fact that the two neighbors would then have a mutually beneficial resolution and positive communication upon which to
base future dealings. [33] As such, the informality brought into the mediation process by non-lawyer mediators fosters more
creative answers to everyday situations, increasing the likelihood that present problems will be solved fairly and future
problems will be avoided.

Lawyer mediators, even when they assume a role as a neutral, often have trouble finding common ground where both sides
experience a positive result. [34] This stems in part from the legal training that lawyer mediators receive which often creates
an adversarial mentality, where one side stands in stark contrast to the opposing side. [35] Conversely, non-lawyer
mediators may have a much less combative and antagonistic mindset. [36] Instead of immediately identifying parties with
certain positions and a one-on-one dispute, non-lawyer mediators are capable of looking behind party positions to their
underlying interests. [37] Exploring the interests of the parties opens up a wider range of solutions and increases the
possibility of a "win-win" agreement, where both parties reach their desired result, as opposed to a "split-the-difference"
compromise. [38]

The classic illustration of how interest-based problem solving can better a positional approach was set forth by Roger Fisher
and William Ury in their landmark work Getting to Yes. [39] The authors describe a situation where two children both want
an orange, yet there is only one. [40] A lawyer mediator, employing adversarial approach, would likely divide the orange in
half and give each child an equal portion of the fruit. [41] However, a non-lawyer mediator, using an interest-based problem
solving approach, would inquire as to why each child wanted the orange. [42] If one child merely needed the orange peel to
make candy and the other just wanted the fruit portion to eat, Fisher and Ury conclude, each child could receive exactly
what they desired and neither would have to compromise. [43] While such positive results may not be possible in every
conflict, the interest-based problem-solving mediator will explore and arrive at such "win-win" solutions much more
frequently than the adversarial mediator. [44]

Another attribute of typical non-lawyer mediators is their willingness to allow those parties represented by an attorney to
personally participate in the mediation. Often when parties are represented by counsel, a lawyer-mediator will communicate
more with the attorney and not with the party personally involved in the dispute. [45] In fact, if represented by counsel, a
party may not speak at all during a mediation. Non-lawyer mediators, however, have shown greater sensitivity to the parties
themselves and their desire to have more control over the mediation process. [46] Non-lawyers show this increased
sensitivity by speaking directly to the parties and encouraging their unfettered expression in attempting to reach a
settlement. [47] As a result, parties participating in a mediation conducted by non-lawyers play a much more active role and
exert greater influence over any solution that results.

In turn, the increased party participation fostered by non-lawyer mediators leads to other benefits. For example, studies
have demonstrated that when given greater control over the negotiations, the parties, who have to live with any agreement
reached, are much more satisfied with the process as a whole. [48] Moreover, studies have also shown that when parties
play an active role in reaching a mediated agreement, they are much more committed to following through with that
resolution than they are with a court-ordered settlement. [49]

Finally, not allowing non-lawyer mediators to conduct mediations would turn a blind eye to the important contributions that
they have made to the field of professional mediation. Two areas of mediation in particular, Professor Spiegelman contends,
have substantially benefited from the involvement of non-lawyer mediators: divorce mediation and community mediation.
[50] Spiegelman observes that within the past thirty years, non-lawyers have played a crucial role in recognizing the
inherent shortcomings of the legal system when it came to finding positive solutions for society's everyday problems. [51]

How did non-lawyers help alleviate such legal shortcomings? Many of them recognized that neighbors disputing a property
line or a couple wanting an uncomplicated, cost-effective divorce felt frustrated by a legal system which "was too formal,
adversarial, expensive, and inflexible." [52] In response to these frustrations, non-lawyers assisted in the creation and
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development many of the mediation programs that remain intact today. [53] Not surprisingly, most of these mediation
programs sharply contrast the modern litigation process and, for this reason, most have garnered praise for their
affordability, malleability, and non-combative nature. [54] It would be ironic, not to mention cruel and insulting, to remove
non-lawyers from the mediation process when they have made so many important contributions to help establish the
profession in the first place.

The attributes and contributions of non-lawyers speak volumes about the talent and perspective that they bring to the
mediation profession. There are several other justifications for allowing the participation of non-lawyer mediators that are
also significant and worth discussing.

What does possessing a law degree actually do for the mediation process? According to most experts, it does very little. As
discussed above, there is no proof that possessing a J.D. makes a mediator more effective. [55] As professor Carrie
Menkel-Meadow observes, "[j]ust because a mediator has a law degree-or even an up-to-date license to practice-does not
mean that he or she will give accurate legal advice, prediction, or evaluation." [56]

Furthermore, a J.D. could actually act as a hindrance to a mediator. Some studies have found that lawyers make worse
mediators than non-lawyers. [57] This stems from the fact that lawyers, because they have a legal degree, believe that they
may weigh in on every legal issue they are presented with, including when they are functioning as a mediator. [58] This
practice often causes lawyer mediators to offer legal "advice" when they are only permitted to offer legal "information." [59]

While non-lawyer mediators may not offer legal advice, courts have held that they may give administrative help concerning
legal matters. In Florida v. Brumbaugh, [60] the Florida Supreme Court addressed the question of whether non-lawyers who
offered assistance to people wishing to self-file for divorce were engaging in the unauthorized practice of law. [61] The court
held that the non-lawyers may furnish people with a packet of necessary forms and may even type in information onto the
forms without fear of a UPL violation. [62] However, any type of advice, including which forms the persons should complete,
was strictly forbidden. [63] Thus, the non-lawyer may give administrative or ministerial assistance to others and no violation
would exist. [64] The same standard would apply in the mediation setting as well, permitting non-lawyer mediators to help
parties with ministerial questions and tasks.

A diverse body of mediators benefits the mediating parties and process as a whole. As professor Lela Love cautions, a
mediation field comprised entirely of lawyers would "likely pull mediation into an adversarial paradigm." [65] Reducing the
adversarial atmosphere so prevalent in the legal system was one of the central reasons why lawyers and non-lawyers
originally established mediation programs. Love further contends that if non-lawyers became excluded from the mediation
process, "the loss of the talents and perspectives of non-lawyers" would not only severely weaken the profession, but it
could constitute "the end of good mediation." [66]

In conclusion, as the above demonstrates, non-lawyer mediators make the mediation process better. Studies and writings
overwhelming demonstrate that possession of a law degree does not improve the effectiveness of a mediator.
Consequently, not only should programs not require mediators to have a J.D., but the mediation profession ought to
encourage more non-lawyers to become trained mediators since they bring to the field their own strengths and attributes.
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