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I. INTRODUCTION
"[A]s one banker I will tell you this, my major risks
are not credit risks, risks of theft, risks of some
robber coming in with a gun in my office; my
number one risk isfederal regulatory risk."
Thousands of pages of regulations will inevitably lead to thousands of
critics. The banker quoted above is just one of the many people concerned
with the Dodd-Frank Wall Street Reform and Consumer Protection Act
(Dodd-Frank or the Act).2
The 2008 financial crisis was perhaps the worst financial crisis the
United States has seen since the Great Depression. Many have labeled the
crisis the Great Recession. Some of the most notable aspects of the crisis
began in late spring of 2007 with the failure of many financial institution
giants.5 A glaring example is the collapse of Lehman Brothers.6 Lehman
Brothers was one of the largest financial institutions in the world. When
the financial system faced sudden stress because of defaults in the subprime
mortgage and commercial real estate markets, Lehman Brothers suffered a

Juris Doctor, The Ohio State University Moritz College of Law, expected 2014.
We Listened: What Small Banks and Small Businesses Are Saying About the
Dodd-FrankAct, COMMITTEE ON FIN. SERVICES BLOG (Oct. 10, 2012),
http://firiancialservices.house.gov/blog/?postid=3 10725 (statement of Les Parker,
Chairman, President and Chief Executive Officer of United Bank of El Paso del
Norte).
2 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. I 1l203, 124 Stat. 1376, 1376 (2010) (codified in scattered titles of the U.S.C.).
3 See generally Stephen C. Fehr, The GreatRecession: What's in a Name?, N.J.
NEWS ROOM (Apr. 2, 2010), http://www.newjerseynewsroom.com/nation/thegreat-recession-whats-in-a-name.
Id.
Regina F. Burch, FinancialRegulatory Reform Post-FinancialCrisis:
Unintended Consequencesfor Small Businesses, 115 PENN ST. L. REV. 409, 431
2010).

Edward J. Estrada, The Immediate and Lasting Impacts of the 2008 Economic
Collapse-LehmanBrothers, GeneralMotors, and the Secured Credit Markets, 45
U. RICH. L. REv. 1111, 1111-13 (2011).
Id. at 1113.
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massive loss and collapsed.8 Although the recession has technically ended
and steps have been taken to stabilize the economy, the damage has been
significant. The economy is still facing the consequences of the crisis.
Effects continue to ripple throughout the country, as seen from the
chronically high unemployment rate.9
Approximately one year after Lehman Brothers collapsed, President
Barack Obama called for reform in an attempt to rehabilitate the
economy.'o The Obama Administration proposed Dodd-Frank in 2009.1
After a lengthy fight, the bill was signed into law by President Obama on
July 21, 2010.12 Increased financial regulations are at the heart of DoddFrank's comprehensive legislation. Dodd-Frank is intended to promote
financial stability by improving accountability and transparency. 3
This note analyzes the different impacts that Dodd-Frank will have on
small businesses. 14 Part II begins with a brief history of the financial crisis
that led to the need for increased financial regulation. Part III explores
Dodd-Frank by discussing its proposal and introduction as well as the state
of the Act today. Part II also explains leading criticism of the Act's. Part IV
begins to analyze the impacts of Dodd-Frank on small businesses. There are
two significant ways in which Dodd-Frank will impact small businesses:
increased regulation and small business exemptions. Part V proposes ways
in which the goals of Dodd-Frank may be met without drowning out small
businesses. These proposed changes include repealing, retaining or
amending Dodd-Frank. This note proposes that the most effective solution
to rehabilitate and stabilize the economy is to amend and save Dodd-Frank.
II. A BRIEF HISTORY OF THE FINANCIAL CRISIS
Throughout U.S. history, there has been an emphasis on bank oversight
and regulation. 5 However, the 2007 financial regulatory system was not
able to keep pace with the modernization of financial markets.16 In 2007,
8

Id at 1113-15.
9 The unemployment rate in February of 2013 was 7.7%, compared to the 4.7%
unemployment rate in November 2007. U.S. BUREAU OF LABOR STATISTICS,
DATABASES, TABLES & CALCULATORS BY SUBJECT, http://data.bls.gov/timeseries/
LNS 14000000 (last visited Mar. 30, 2013).
10 Burch, supra note 5, at 443.
1 Rick McKinney, Dodd-Frank Wall Street Reform and ConsumerProtectionAct:
A BriefLegislativeHistory with Links, Reports and Summaries, LAW LIBRS. SOC'Y
OF WASH., D.C. (Mar. 1, 2012), www.lsdc.org/dodd-frank-act-leg-hist/.
12 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111203, 124 Stat. 1376 (2010).
13id
14 See discussion infra Part IV.B for what type of business may qualify as a small
business under Dodd-Frank.
1 Cheryl D. Block, A Continuum Approach to Systemic Risk and Too-Big-to-Fail,
66 BROOK. J. CORP. FIN. & COM. L. 289, 315-16 (2012).
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the entire financial system nearly collapsed.' 7 Major financial institutions,
insurers, enterprises and banks either failed or would have failed without
significant federal support.' 8 A glaring example is the collapse of Lehman
Brothers in late September of 2008.'9 Lehman Brothers was one of the
largest financial institutions in the world.2 0 Its biggest downfall was that its
investments were concentrated in illiquid, risky assets. 2 1 Lehman Brothers'
high-risk, high-leverage strategy made it vulnerable to market
fluctuations.2 2 When the financial system faced sudden stress by defaults in
the subprime mortgage and commercial real estate markets, Lehman
Brothers suffered a massive loss. 23 In the first half of 2008, Lehman
Brothers' stock fell by a startling 73%.24 No business deal was able to save
the company.25 Lehman Brothers collapsed when the government refused to
intervene and filed for Chapter 11 bankruptcy on September 15, 2008.26
This collapse was just one of many events that marked the beginning of the
-27
financial crisis.
Executive compensation and other practices on Wall Street likely
contributed to the crisis. 28 However, Wall Street is not solely to blame. 29
There were a number of other key players. Loan officers were extending
loans and mortgages to those who did not qualify.3 0 People were borrowing
money when they could not afford to repay.3 ' Credit agencies were
overrating investments.32 Banks were putting profits above the inevitable
risk of creating an economy-wide vulnerable financial system. 33 Regulators
lacked sufficient pay incentives to compensate for the time and effort
necessary to prevent excessive risk in the face of industry-wide changes.34
Moreover, regulators had no effective guidance or authority to address

17

PROF'L STAFF BANKING & INS. COMM., BILL ANALYSIS AND FISCAL IMPACT

STATEMENT, S.M.

1778, 2012 Leg., Reg. Sess., at 1 (Fla. 2012).

'8 Id.
219 Estrada, supra note 6, at 1129.
1Id. at 1113.
21 Id. at 1116.
22

Id. at 1115-16.

23 Id. at 1113-15.
24 Id. at 1116.
25 Estrada, supra note 6, at 1117-18.
26

Id. at 1118, 1123.
See generally id.
M. Todd Henderson & Frederick Tung, Payfor RegulatorPerformance, 85 S.
CAL. L. REv. 1003, 1005 (2012).
29
Presidential
27
28

Debate Questions and Transcript,POLITICO (Oct. 3, 2012),

http://dyn.politico.com.

30id.

3' Id
32

id
SId.
34 Henderson & Tung, supra note 28, at 1003, 1045-46, 1048.
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recent changes.3 ' They were left on their own to develop impromptu
responses.3 6 In the face of an imminent collapse, this was not an easy task.37
The accumulation of these factors resulted in extreme volatility in
financial markets, failed attempts of state government regulation, a
chronically high unemployment rate, government bank takeovers, a decline
in stock market averages and billions spent on economic stimulus packages
and bailouts." Accordingly, this period in economic history has
appropriately been termed the Great Recession.39
The Great Recession has affected a broad range of groups: government
institutions, public institutions, private companies and citizens, to name a
few. 40 Additionally, small businesses and entrepreneurs suffered;
entrepreneurship plunged and 170,000 small businesses closed.4 1 The stock
market and housing market are still recovering from their fall.42 During the
crisis, the S&P 500 Index fell by approximately 40%, while the CaseShiller home price index fell by approximately 20%.43 Before the financial
crisis, the unemployment rate was 4.7%." The unemployment rate reached
10% in 2009.45 Someone needed to step in to prevent a recurrence.
III. THE DODD-FRANK WALL STREET REFORM AND CONSUMER
PROTECTION ACT
Dodd-Frank represents the most comprehensive financial regulatory
reform since the Great Depression.46 The provisions constitute "the
toughest reforms on Wall Street since the 1930s."47 Dodd-Frank was

35 Block, supra note 15, at 313.
36

Id.
Id.
38 Burch, supra note 5,
at 431.
3 Fehr, supra note
3.
40 The 2008-2010 FinancialCrisis and How It Affected
U.S. Citizens, USDTA,
http://www.usdta.org/the-2008-2010-financial-crisis-and-how-it-affected-uscitizens.php (last visited Mar. 30, 2013).
41 Bonnie Kavoussi, Recession Killed 170,000 Small Businesses Between 2008 and
2010: Report, HUFFINGTON POST, http://www.huffingtonpost.com/2012/07/25/us3

lost-more-than-170000-small-businesses-2008-2010_n_1702358.html (last updated
July 26, 2012, 1:43 AM).
42 The Effect of the Economic Crisis on American Households, THE NAT'L BUREAU
ECON. RES., http://www.nber.org/bah/2010no3/wl6407.html (last visited Mar. 30,
2013).
43 id.
4 U.S. BUREAU OF LABOR STATISTICS, supra note 9.
45 d
46 THE DODD-FRANK ACT: A CHEAT SHEET 2, MORRISON & FOERSTER (2010).
47

PresidentialDebate Questions and Transcript,supra note 29.
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proposed in light of the 2008 financial crisis. 4 8 The Act was signed into law
in 20 1049 and has been the center of controversy ever since.

A. The ProposalandIntroduction ofDodd-Frank
Dodd-Frank is named after its authors, Christopher J. Dodd, former
United States Senator,50 and Barney Frank, former Congressman.5' The Act
was initially proposed by the Obama Administration in June 2009 in a
political climate fraught with frustration over lax financial regulation and
taxpayer-funded bailouts.5 2 Dodd-Frank passed Congress by relatively close
margins: 223-202 in the House and 60-39 in the Senate.54 The Act was
signed into law on July 21, 2010."
Dodd-Frank overhauls the existing agency oversight systems by
introducing significant changes to financial regulation.56 New and existing
offices and agencies57 are assigned to implement the reforms and enforce
48

158

CONG.

REC. H6265 (daily ed. Sept. 21, 2012).

49 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-

203, 124 Stat. 1376 (2010).
5o Christopher Dodd is the principal author of Dodd-Frank. He was a former United
States Senator from Connecticut and currently serves as the Chairman and Chief
Executive Office of the Motion Picture Association of American, Inc. Christopher
J Dodd-A Careerin PublicService, CHRIsDODD.COM, http://chrisdodd.com/
career/ (last visited Mar. 30, 2013).
' Former Congressman Barney Frank is a coauthor of Dodd-Frank. He served as
Congressman for the Fourth District of Massachusetts. Frank was the Chair of the
Financial Services Committee from 2007 to 2010. He worked with both the Bush
and Obama Administrations to deal with the 2008 financial crisis. Barney Frank
Biography, BIOGRAPHY, http://www.biography.com/people/bamey-frank20878097 (last visited Mar. 30, 2013).
52 See Block, supra note 15, at 294.
53 Final Vote Results for Roll Call 968, U.S. HOUSE REPRESENTATIVES, OFF.
CLERK, http://clerk.house.gov/evs/2009/roll968.xml (last visited Mar. 30, 2013)
(223 out of 223 "ayes" were Democrats, 175 of the 202 "noes" were Republicans).
4 U.S. Senate Roll Call Votes 111th Congress-2ndSession, U.S. SENATE,
http://www.senate.gov (last visited Mar. 30, 2013) (53 out of 59 "yeas" were
Democrats, 37 out of 39 "nays" were Republicans).
5 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111203, 124 Stat. 1376 (2010).
s6 PROF'L STAFF BANKING & INS. COMM., BILL ANALYSIS AND FISCAL IMPACT

STATEMENT, S.M. 1778, 2012 Leg., Reg. Sess. (Fla. 2012); see also THE DODDFRANK ACT: A CHEAT SHEET, supra note 46, at 6.

1 The agencies mentioned are the following: Commodity Futures Trading
Commission (CFTC), Bureau of Consumer Financial Protection (also known as the
Consumer Financial Protection Bureau, or CFPB), Federal Deposit Insurance
Corporation (FDIC), Federal Housing Financing Agency (FHFA), Board of
Governors of the Federal Reserve System (Federal Reserve), Federal Trade
Commission (FTC), Financial Stability Oversight Council (FSOC), Office of the
Comptroller of the Currency (OCC), Office of Financial Research (OFR),
Securities and Exchange Commission (SEC) and Department of the Treasury
(Treasury). See PROF'L STAFF BANKING & INS. COMM., BILL ANALYSIS AND

FISCAL IMPACT STATEMENT, S.M. 1778, 2012 Leg., Reg. Sess. (Fla. 2012).
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compliance.18 The main purpose of Dodd-Frank is to promote financial
stability by improving accountability and transparency.59 Among other
things, Dodd-Frank is intended to end "too big to fail," help protect
taxpayers by ending bailouts and help protect consumers from abusive
financial practices.60 In addition, the Act calls for stringent changes to
capital requirements, over-the-counter derivatives regulation, credit rating
agency regulation, corporate governance practices and executive
compensation practices.
Dodd-Frank authorizes the Federal Reserve Board to supervise
financial institutions with more enhanced standards.62 Some of these
enhanced standards include "risk-based capital requirements, leverage
limits, liquidity requirements, overall risk management rules, risk
concentration limits, requirements for resolution plans ("living wills") and
credit exposure reports."63 The Federal Reserve Board may also add
prudential standards at their discretion.64

B. The State ofDodd-FrankToday
There are changes that have already occurred, changes happening now
and changes that have yet to be determined. More stringent regulation and
closer supervision are natural responses to a banking crisis. 6 6 However,
effective reform is difficult because each crisis presents unique challenges
requiring a tailored response.67 Dodd-Frank consists of 8843 pages of rules
and regulations, with a substantial amount of work in progress. As a point
of comparison, the National Bank Act, the law that established the United
States' banking system, was twenty-nine pages; 69 the Federal Reserve Act
of 1913 was thirty-two pages; the Glass-Steagall Act was thirty-seven
58

1d; see also THE DODD-FRANK ACT: A CHEAT SHEET, supra note 46, at 6.
Dodd-Frank, 124 Stat. at 1376.
60
id
5

61 THE DODD-FRANK ACT:
62 Arthur E. Wilmarth, Jr.,

A CHEAT SHEET, supra note 46, at 3.

The Dodd-FrankAct: A Flawed and Inadequate
Response to the Too-Big-to-FailProblem, 89 OR. L. REv. 951, 1006 (2011).
63
Id. at 1007.
6Id.
at 1006.
65 See generally The Dodd-FrankAct's Impact on Public Companies: After One
Year, DELOITTE (2011) [hereinafter DELOITTE].
66 Elisa S. Kao, Moral HazardDuring the Savings and Loan Crisis and the
FinancialCrisis of 2008-09: Implicationsfor Reform and the Regulation of
Systemic Risk Through Disincentive Structures to Manage Firm Size and
6Interconnectedness,67 N.Y.U. ANN. SuRv. AM. L. 817, 846 (2012).
Id. at 841.
68 Eleazor David Mel6ndez, Dodd-FrankRules Nearly 9,000
Pages, but It's Less
Than One-ThirdFinished,INT'L Bus. TIMES (July 19, 2012),
http://www.ibtimes.com/dodd-frank-rules-nearly-9000-pages-its-less-one-thirdfinished-726774.
69 The National Bank Act, 12 U.S.C. §
38 (1864).
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pages; 70 and the Sarbanes-Oxley Act of 2002 was sixty-six pages. 1
Additionally, the Sarbanes-Oxley Act only required the SEC to adopt
sixteen rules and conduct fewer than ten studies.72
Provisions have made a positive impact on some public companies,
particularly in areas of corporate governance; public companies now must
disclose their leadership structure, and shareholders may instruct broker
discretionary voting. Evaluation of executive compensation is now a more
stringent process. 74 The whistleblower program more strictly prohibits
retaliation against employees. Within the first seven weeks of passing
Dodd-Frank, the SEC received 334 high-quality whistleblower tips. 76 Even
so, some are less willing to comply with the Act. Credit rating agencies
retaliated by continuing to rate new issues while refusing to consent to the
use of the ratings in registration statements, a new requirement under DoddFrank.77 Despite the size and scope of Dodd-Frank, there is still room for
improvement.

C. Some Initial Complications, Particularlyfor Small Businesses
Dodd-Frank creates the Financial Stability Oversight Council (FSOC)
and assigns it the task of identifying risks and responding to emerging
threats to financial stability.78 However, the specific companies subject to
oversight are unclear. FSOC aims to identify risks for "large,
interconnected bank holding companies, or nonbank financial companies,
or that could arise outside the financial services marketplace." 79 Financial
8081
companies include banking entitiess and their holding companies,
(Feb. 18, 2012),
http://www.economist.com/node/21547784.
7 The Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745.
72 DELOITTE, supra note 65, at 2.
7
1 d. at 5-6.
74
Id. at 4.
70 The Dodd-FrankAct: Too Big Not to Fail,THE ECONOMIST

" Id. at 2.
76 Richard Moberly, The Workplace Law Agenda of the Obama Administration:
Whistleblowers and the Obama Presidency: The NationalSecurity Dilemma, 16
EMPL. RTS. & EMPLOY. POL'Y J. 51, 70 (2012).
7 Burch, supra note 5, at 447-48.
7 About FSOC, U.S. DEP'T OF THE TREASURY, http://www.treasury.gov/initiatives/

fsoc/about/Pages/default.aspx (last updated Apr. 10, 2013, 12:00 PM) (answering
"[w]hat is the Financial Stability Oversight Council (FSOC) and what does it do?"
on the Frequently Asked Questions forum").
7 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111203, § 112(a)(1)(A), 124 Stat. 1376, 1394 (2010).
80 A "banking entity" is "any insured deposit institution ... any company that
controls an insured depository institution, or that is treated as a bank holding
company for purposes of the International Banking Act of 1978, and any affiliate or
subsidiary of any such entity." See id § 619(h)(1).
81A "holding company" includes bank holding companies, financial holding
companies and savings and loan holding companies. See id. § 2(18)(B).
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nonbank financial companies 82 and foreign banks operating in the United
States.
These broad and vague definitions leave room for uncertainty,
speculation and confusion. This is especially true for nonbank financial
companies and small businesses. Ultimately, FSOC determines whether a
nonbank financial company is subject to regulation.84 In making that
determination, FSOC considers whether the company is systemically
important-that is, if material financial distress to the company could pose
a threat to financial stability in the United States. A mere eleven
guidelines exist to determine this sweeping consideration. The guidelines
are as vague as "the nature, scope, size, scale, concentration,
interconnectedness and mix of the activities of the company." 86 To
complicate things further, FSOC has discretion to determine the stringency
of reporting and disclosure requirements per company. 87 For example, the
Act places limitations on the requirements and authority to regulate small
businesses. More specifically, the Act grants small businesses an
exemption from Sarbanes-Oxley section 404(b)'s auditor attestation
requirements related to internal control over financial reporting.89 Section
404(b) typically would require an independent outside auditor attestation on
internal control over financial reporting. 90 Dodd-Frank exempts small
businesses, referred to as non-accelerated filers,9' from complying with
section 404(b).92 However, allowing FSOC discretion in deciding who is
subject to regulation makes it impossible for a business to make that same
determination. Additionally, finding a consistent definition of a small
business for other provisions in Dodd-Frank is difficult.93 These are just a
few of the complications that are already apparent.

A "nonbank financial company" encompasses any type of foreign or U.S.
company predominantly engaged in financial activities. See id. § 102(a)(4).
" Id § 622.
§ 113(a)(1).
'Id
85 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub.
L. No. 111203,
§
113(a)(1),
124
Stat.
1376
(2010)
86 Id. § 113(a)(2)(A)-(K).
87
Id § 115(a).
82

8

Id

§ 1027(a)(2)(D)(ii).

I.d §989G.

DELOITTE, supra note 65, at 2.
9 Dodd-FrankAct PermanentlyExempts Non-AcceleratedFilersfrom Auditor
Attestation Requirement ofSection 404(b) ofSarbanes-OxleyAct, LUCOsKY
BROOKMAN (Sept. 21, 2010) [hereinafter LUCOsKY BROOKMAN], http://www.luc
bro.com/client-articles/dodd-frank-act.html (defining a non-accelerated filer as a
"public company with market capitalization of less than $75 million" and defining
market capitalization as the "aggregate worldwide market value of voting and nonvoting common equity held by non-affiliates as of the last day of the most recently
contemplated second fiscal quarter").
92 DELOTTE, supra note 65, at 2.
See discussion infra Part IV.B.2.
90
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D. Various Criticisms ofDodd-Frank
It comes as no surprise that with the thousands of pages of Dodd-Frank
there are just about as many critics. The critics have quite a range of
viewpoints. A common critique is that Dodd-Frank attempts to be too
comprehensive and does not relieve the difficulties of marketplace
impenetrability. 9 4 Nor does Dodd-Frank adequately address perverse
market incentives that encourage financial firms to grow "too big to fail."9 s
Instead, it leaves many details to agency discretion and imposes hurdles for
regulatory action. The Act does not provide specific instructions about the
new requirements, only general categories of requirements left to
supervisory discretion. As such, regulatory forbearance is likely to
continue and potentially increase.
In addition, the private and public sector cost of implementing DoddFrank will be substantial.99 One estimate suggests Dodd-Frank will cost the
federal government nearly $3 billion over the first five years. 00 It is further
estimated that agencies will need 2600 new full-time employees while their
existing employees will need to have their job functions redirected to meet
the new regulations. 1 This money will come from taxpayers102 and from
the agencies charged with implementing Dodd-Frank.10 3 Finally, the burden
of increased regulation may create carryover effects on government
agencies.'0 Agencies probably have been and will continue to be distracted
by the substantial burdens imposed on them by Dodd-Frank, which will
diminish their abilities to execute their pre-existing duties.'05 Overall,
Dodd-Frank will fail as other financial reforms have failed in the past if it
continues to exist in its current form. 106

94 Kao, supranote 66, at 846-47;
96 Kao, supranote 66, at 843.
9
9
98

see also Block, supranote 15.

Block, supra note 15, at 327.
Wilmarth, supra note 62, at 1012.

Block, supra note 15, at 327.
Victoria McGrane, GAO: Implementing Dodd-FrankCould Cost $2.9 Billion,
WALL ST. J. BLOG (Mar. 28, 2011, 12:43 PM), http://blogs.wsj.com/economics/
2011/03/28/gao-implementing-dodd-frank-could-cost-2-9-billion/.
'ooThe $2.9 billion figure is obtained from a baseline estimate that Dodd-Frank
would cost eleven agencies a total of $974 million in the first year alone. Id,
99

101 Id

102

d

Agencies get money from assessments on the entities they oversee, revenues
they collect or Congressional appropriations. Id.
10 See Rick E. Hansen, Climate Change Disclosureby SEC Registrants:Revisiting
the SEC's 2010 InterpretiveRelease, 6 BROOK. J. CORP. FIN. & COM. L. 487, 535
2012).
0o6 See id.
1 See Wilmarth, supra note
62.
103

168

OHIO STATE ENTREPRENEURIAL
BUSINESS LA WJOURNAL

Vol. 8.1

Some critics maintain that there will be no practical impact, depending
on the regulators. 07 They argue that although the Act purports to increase
regulation and oversight, the fundamental dynamics of regulatory decisionmaking in a time of crisis will not change. 08 Regulators will have to be
vigilant to implement the Act. 09 For whatever reasons, regulators have not
been particularly vigilant and have repeatedly failed to restrain excessive
risk-taking."o This is possibly because regulators' efforts are undermined
by both political and practical challenges,"' while Congress also restricts
regulators' authority.1 2 Some other factors curtailing regulators' efforts
include large political contributions made by certain financial institutions,
the popularity of deregulation and interpersonal relationships between the
higher-ups of financial institutions and regulatory agencies.' 13 This forces
regulators to face perverse incentives to resist early intervention, especially
at larger financial institutions.' 14 Some critics argue that regulators should
be paid for performance to increase incentives and help reduce the
incidence of future regulatory failures."'
Proponents maintain that Dodd-Frank will be beneficial to the
economy. They argue that the Act makes improvements to the regulation of
financial institutions.1 6 The creation of FSOC, the new oversight body, is a
good start to holding financial institutions to higher accountability." 7 Also,
the additional authority granted to the Federal Reserve Board helps to
enforce heightened standards."' 8 As such, Dodd-Frank may change best
practices or affirm existing best practices, encouraging other businesses to
follow suit.11 9 This could lead to more thorough corporate governance,
executive compensation and risk management practices across the
economy.120 Regulators, such as the SEC and the Small Business
Administration, may even consider providing tax incentives or better loan
terms to businesses that comply with Dodd-Frank.121

to0
But see, e.g., Block, supra note 15, at 383.
108 Saule T. Omarova,

Adaptation andResiliency in Legal Systems: From GrammLeach-Bliley to Dodd-Frank:The Unfulfilled Promise of Section 23A of The
FederalReserve Act, 89 N.C.L. REv. 1683, 1765, 1769 (2011).
109 See Remarks by the President at Signing of Dodd-Frank Wall Street Reform and
Consumer Protection Act, 2010 DAILY COMP. PREs. Doc. I (July 21, 2010).
110Wilmarth, supra note 62, at 1011.
In Id.

Block, supra note 15, at 384.
Wilmarth, supra note 62, at 1011.
14Id.; see also Block, supra note 15, at 383-84.
"5 Henderson & Tung, supra note 28, at 1003.
116 Wilmarth, supra note 62, at 1053.
112

"3

""
118

Id
id

"9
Burch, supra note 5, at 413.
120 Id. at 416.
121

id
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Considering the volume and vagueness of Dodd-Frank, one thing can
be said with certainty: Dodd-Frank will cause unforeseen results.122
IV. IMPACTS OF DODD-FRANK ON SMALL BUSINESSES
At the forefront of much of the debate are the unanticipated
consequences Dodd-Frank may have on small businesses.2 These
consequences have potential advantages and disadvantages. Specifically,
Dodd-Frank's increased regulation and small business exemptions attempt
to protect small businesses, yet expose them to additional burdens. It is
important for these advantages to outweigh the disadvantages. Small
businesses created an estimated 65% of all new jobs in the past fifteen
years.124 As President Obama stated in a discussion about the need for
economic recovery, "[o]ur economy as a whole can't move ahead if small
businesses ... continue to fall behind."l 25
Dodd-Frank may affect small businesses in the following two ways:
either the business must comply with Dodd-Frank, or it will be affected by
a trickle down of the practices of businesses who are required to comply
with the Act.126 Businesses will have to change their practices to comply
with Dodd-Frank if they want to stay in business, even if they are not
directly subject to regulation. Despite the minimal amount of attention
directed towards improving small business conditions, Dodd-Frank
expressly anticipates consequences for small businesses.127 The Act
mandates exemptions and studies intended to protect small businesses.128
Several provisions direct agencies, such as the SEC and Comptroller of the
Currency, to study and report to Congress on how the burden of compliance
for small businesses can be reduced.129 For example, Dodd-Frank requires
the SEC to conduct a study on the burden of complying with SarbanesOxley section 404(b) for companies with a market capitalization between
$75 and $250 million.130 However, no one is required to educate small
business owners, or any business owners, about the purpose, impacts and
122 Id. at 447.
123 PresidentialDebate Questions and Transcript,supra note
29.
124 Weekly Address: President Obama Says Small Business Must Be
at the
Forefront of the Recovery, WHITE HOUSE, OFF. PRESS SEC'Y (Oct. 24, 2009),
http://www.whitehouse.gov/the-press-office/weekly-address-president-obama-sayssmall-business-must-be-forefront-recovery.
25
1

d

Burch, supranote 5, at 413.
Michael P. Malloy, Built to Scale: Small Business Policy and the
Meltdown,
2012 MICH. ST. L. REv. 7, 34 (2012).
128 See discussion infra Parts IV.A. I and IV.B.
126
127

Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111203, §§ 989G, 9891, 124 Stat. 1376, 1948 (2010).
129

Section 404(b) ofSarbanes-Oxley Act of 2002, AM. INSTS. CPAs, http://www.ai
cpa.org/Advocacy/Issues/Pages/Section4O4bofSOX.aspx (last visited Mar. 30,
2013).
130
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benefits of the extremely comprehensive Act. 13 1 Without proper knowledge,
complying with such a substantial increase in regulation is difficult.

A. IncreasedRegulation
Regulation is essential for both businesses and the economy. Some
critics maintain that for any regulation to be effective, it should be either
significantly reduced or left to the states.13 2 Dodd-Frank has nearly 9000
pages of regulations and rules.133 Dodd-Frank even anticipates that it may
have an impact on small businesses. Some sections require agencies to
study the effects that enactment has had on small businesses.134
Nonetheless, regulation is likely to result in both advantages and
disadvantages for small businesses.

1.Advantagesfor Small Businesses
Despite the criticisms and potential disadvantages, some advantages

should be recognized. Although the costs are easy to quantify, the benefits
are also tangible.135 Dodd-Frank's increased regulation overhauls existing
agency oversight.' 36 Credit may become more readily available to small
banks on which so many small businesses depend.137 Small businesses will
be more cautious when making important decisions because of the
increased disclosure requirements. Some practices directly affected by
Dodd-Frank's disclosure requirements are corporate governance, executive
compensation and risk management practices. 3 8 Regulators may consider
providing certain incentives to businesses that implement best practices,
such as tax incentives or more favorable loan terms. 39 Reform will either
See THE DODD-FRANK ACT: A CHEAT SHEET, supra note 46, at 22.
See Oskari Juurikkala, The BehavioralParadox:Why Investor Irrationality
Callsfor Lighter and Simpler FinancialRegulation, 18 FORDHAM J. CORP. & FIN.
L. 33, 33 (2012); Brenda Reddix-Smalls, Credit Scoringand Trade Secrecy: An
Algorithmic Quagmire or How the Lack of Transparencyin Complex Financial
Models Scuttled the FinanceMarket, 12 U.C. DAVIS BUS. L.J. 87, 95 (2011).
133 Mel6ndez, supra note 68.
''

132

134 Section 1421 directs the Comptroller General to study the effects that enactment
will have upon the availability and affordability of credit for small businesses. See
Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. I11203, § 1421, 124 Stat. 1376, 2156-57 (2010). Section 1071 requires each financial

institution to retain and submit annual records of small businesses who make an
application for credit so that the Bureau can regulate the access to credit. Id.
1071, 124 Stat. at 2056-59.
s Burch, supra note 5, at 416.
136 See PROF'L STAFF BANKING & INS. COMM., BILL ANALYSIS AND FISCAL IMPACT
STATEMENT, S.M. 1778, 2012 Leg., Reg. Sess., at 1 (Fla. 2012); see also THE
DODD-FRANK ACT: A CHEAT SHEET, supra note 46, at 6.
137 Weekly Address: President ObamaSays Small Business Must Be at the
Forefrontof the Recovery, supra note 124.
"3 Burch, supra note 5, at 415-16.
139 id
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change best practices or affirm that existing practices are indeed the best,
encouraging other businesses to follow suit.140

2. Disadvantagesfor Small Businesses
Despite the small business studies mandated and exemptions created by
Dodd-Frank, disadvantages still exist. A critic of the Act made a statement
about Dodd-Frank that conveys an unintended consequence it may have on
small businesses: "I think it's added such a burden and such confusion that
people don't even know what they're supposed to comply with, and that's
particularly hard if you're a smaller institution and you don't have an army
of lawyers to tell you how to do it."'41
Perhaps the most significant disadvantage for small businesses will be
the cost of compliance. Small businesses spend 36% more per employee
than larger firms do in order to comply with federal regulations.142 Small
institutions have limited resources, yet must spend a disproportionate
amount of those resources on compliance.14 3 Every dollar and hour spent on
compliance is a dollar that could have been used to reduce costs for small
businesses or an hour that could have been spent consulting with a small
business' owner or entrepreneur.'" If a small business does not spend
money on counsel and other resources to comply with the Act, it will end
up spending money on litigation costs.145 An increase in regulation will also
lead to an increase in litigation costs because of greater exposure to liability
for noncompliance, fraud or other types of misconduct.146
Another disadvantage stems from the secondary effects that may arise
from this reform. The possibility of drowning out small businesses,
including small banks, poses a real problem.147 Small businesses often
choose not to enter into the public market because of the high cost of
compliance.148 Other businesses may choose to remove their securities from
140 Id. at 446-47.
14' Lindsay Wise, Romney, Obama Offer Differing Visions on FinancialConsumer

Protection,MCCLATCHY NEWSPAPERS (Oct. 15, 2012), http://www.mcclatchydc.
com/2012/10/15/171563/romney-obama-offer-differing-visions.html (statement of
Pierce Scranton, Mitt Romney's economic policy director).
142 Frequently Asked Questions, U.S. SMALL Bus. ADMIN., http://web.sba.gov/faqs/
faqindex.cfm?arealD=24 (last visited Mar. 30, 2013).
"43 See We Listened: What Small Banks and Small Businesses Are Saying About the
Dodd-FrankAct, supra note 1 (statement of William Bates, Jr., Executive Vice

President and General Counsel, Seaway Bank and Trust Company).
'"Id.(statements of Greg Ohlendorf, President and Chief Executive Officer, First
Community Bank and Trust and Ed Templeton, President and Chief Executive
Officer, SRP Federal Credit Union).
145 See Jeff Schwartz, The Twilight of Equity Liquidity, 34 CARDozo L. REv. 531,
548 (2012).
146

See id.
147 PresidentialDebate Questions and Transcript,supra note 29.
148

See Schwartz, supra note 145, at 547.
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major exchanges, resulting in high penalties that may be difficult for them
to handle. 14 9 Increased regulation may cause the United States to lose its
small businesses to less regulated markets outside the United States.'s
Although correlation does not equal causation, 122 small banks have
closed since the enactment of Dodd-Frank.15 ' Such massive legislation, and
perhaps overregulation, imposes an undue burden on small banks.152 Small
banks are less capable of handling this burden than big banks; they will
have a more difficult time keeping up with the cost of compliance and with
their big bank competitors. 153 Small banks know the community and their
borrowers the best.15 4 Because small banks work closest with small
businesses,' 55 drowning out small banks will work to drown out small
businesses. Small businesses will then have to work even harder to obtain
financing just to stay competitive.' 56
Regulatory schemes make resources less available to low-income and
middle-income consumers, such as small businesses.'57 A majority of small
businesses have outstanding credit from commercial banks in the form of a
credit line, loan or capital lease.'58 Even so, businesses need greater access
to financing and capital resources.' 59 Businesses turn to financing as a profit
maximizing strategy or because they do not have enough capital on their
own. 6 o Alternative forms of credit such as owner loans, credit cards and
trade credit will cost more in terms of interest rates and tracking
expenses.16' Dodd-Frank's specific focus on reducing the risk in lending
practices may result in banks passing through increased costs to their
higher-risk customers.16 2 Small businesses and entrepreneurs are riskier.
They have a high failure rate, especially compared to businesses that have

149

See id.

PresidentialDebate Questions and Transcript,supra note 29.
158 CONG. REC. H6265 (daily ed. Sept. 21, 2012) (statement of Mr. Gohmert).
153 id
154 Id.
151

152

'*

Id.

I56 Id.
5 See id (statement of Mr. Gohmert); Thomas 0. McGarity, Administrative Law
as Blood Sport: Policy Erosion in a Highly PartisanAge, 61 DUKE L.J. 1671, 1686

2012).
5 Traci L. Mach & John D. Wolken, FinancialServices Used by Small

Businesses: Evidencefrom the 2003 Survey of Small Business Finances,FED. RES.

BULL. A167, Al78 (Oct. 2006) ("More than 60 percent of small businesses
reported outstanding credit in the form of a credit line, a loan, or a capital lease [in
2003].").
'5 Stephen Rose, Understandingthe FinancialCrisis, STATISTIcAL ASSESSMENT
SERV. (Sept. 26, 2008).

161 See
162

Mach & Wolken, supra note 158, at A180.

DELOITTE, supra note 65, at 2.
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greater access to capital resources.163 Banks and other investors are less
likely to invest in a higher-risk investment.'1' Making financing more
difficult for small businesses could inhibit and even preclude innovation
and startups.165 Indirectly increasing costs of compliance for small
businesses through increased regulation will prohibit businesses from
staying in or even entering competition.

B. Exemptions and Costsfor Small Businesses
Dodd-Frank is likely to create an increased burden for small businesses
because of the increased regulations. However, exemptions exist to ease
this burden. Exemptions put small businesses on a more level playing field
with their larger competitors by increasing uniformity of financial
regulation and standards.166 At least in theory, businesses are less likely to
be at an unfair competitive disadvantage.167 Even so, the small business
exemptions of Dodd-Frank are narrow. 6 1

1. What Exactly Are These Small Business Exemptions?
Small businesses are exempt from Sarbanes-Oxley section 404(b)'s
auditor attestation requirements related to internal control over financial
reporting.169 Section 404(b) requires an independent outside auditor
attestation on internal control over financial reporting.170 Section 404(b)'s
overregulation has resulted in companies moving out of the United
States.' 7 1 For purposes of Dodd-Frank's small business exemption, a small
business with a market capitalization below $75 million is a nonaccelerated filer.172 Small businesses are also exempt from an evaluation by
a registered public accounting firm of their internal control structure and
procedures for financial reporting.173
163

Ellen P. Aprill, Caution: EnterpriseZones, 66 S. CAL. L. REv. 1341, 1357

(1993) (indicating a 50-75% failure rate for small businesses during the first five
years of business).
6 Id.

165

See McGarity, supra note 157;

DELOITTE, supra note

162, at 2.

See PROF'L STAFF BANKING & INS. COMM., BILL ANALYSIS AND FISCAL IMPACT
STATEMENT, S.M. 1778, 2012 Leg., Reg. Sess., at 1 (Fla. 2012); see also THE
166

DODD-FRANK ACT: A CHEAT SHEET, supra note 46, at 6.
16 7 See PROF'L STAFF BANKING & INS. COMM., BIL ANALYSIS AND FISCAL IMPACT

STATEMENT, S.M.
168

1778, 2012 Leg., Reg. Sess., at 1 (Fla. 2012).

See Malloy, supra note 127, at 35.

Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111203, § 989G, 124 Stat. 1376, 1948 (2010).
170 DELOITTE, supra note 65, at 2.
'7' 111 CONG. REC. 14,724 (2009).
172 LUCOSKY BROOKMAN, supra note 91.
1 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111203, § 9891, 124 Stat. 1376, 1948 (2010).
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However, determining whether a company qualifies as a small business
is costly and difficult.174 Moreover, complying with section 404(b)
promotes important goals-full accountability and transparency. 75 As such,
exempting any company from compliance with section 404(b) would
arguably invalidate the effect and purpose of both the Sarbanes-Oxley Act
and Dodd-Frank. 76

2. Costsfor an Exempt Business
Small businesses may be affected even when a provision exempts them
from a particular regulation. First, even if a business is not required to
comply with the Act, the business will likely be affected by a trickle down
of business practices from those who are required to comply with the
Act. 177 These practices will become norms of conduct for all businesses.17 8
As such, reform will either change best practices or affirm that existing
practices are indeed the best, encouraging other businesses to follow Suit. 179
In effect, businesses will have to change their practices to comply with
Dodd-Frank, even if they are not directly subject to regulation.' 0
Next, it may be too costly for small businesses to determine if they are
exempt.' 8 ' Businesses need to either ensure compliance with Dodd-Frank or
determine whether compliance is necessary. Businesses may be required to
create positions in their company or hire external consultants to make this
determination.18 2 Despite the numerous agencies and offices created by
Dodd-Frank, no position or office has been created to educate business
owners about the purpose, impacts and benefits of the Act. 83 Without
anyone appointed to oversee the various agencies responsible for regulating
financial institutions, businesses remain vulnerable to regulatory gaps and
oversight failures.184
Even if a business is small according to another agency or definition, it
may not be deemed small under Dodd-Frank. Finding a concrete definition
of a small business in Dodd-Frank is difficult. One definition in DoddFrank labels a business as small if it meets the relevant industry size
threshold to be considered a small business concern-based on annual

174 See discussion infra Part IV.B.2.
175 LUCOSKY BROOKMAN, supra note 91.
176 id.

Burch, supra note 5, at 413.
See THE DODD-FRANK ACT: A CHEAT SHEET, supra note 46, at 4.
179 Burch, supra note 5, at 446-47.
s0 Id.; see THE DODD-FRANK ACT: A CHEAT SHEET, supra note 46, at 22.
18 158 CONG. REC. H6265 (daily ed. Sept. 21, 2012).
182 See Wise, supra note 141.
183 See THE DODD-FRANK ACT: A CHEAT SHEET, supra note 46, at 4,
22.
14 id
177
178
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receipts-under Article Three of the Small Business Act.185 The Small
Business Act defines a small business concern as an enterprise "which is
independently owned and operated and which is not dominant in its field of
operation: Provided .

.

. an agricultural enterprise shall be deemed to be a

small business concern if it (including its affiliates) has annual receipts of
$750,000 or less." 86 Additionally, even if a business is "small," it is not
exempt from Sarbanes-Oxley section 404(b) if its market capitalization is
above $75 million.187 Market capitalizations are reevaluated on an annual
basis.'88 Qualifying for an exemption one year does not mean that the
business is exempt for any other year. This is particularly problematic for
businesses that are right around the $75 million limit for exemptions. 89
Because of these difficulties, sanctions for not complying with DoddFrank exist. Dodd-Frank authorizes the Federal Reserve Board to take
enforcement actions against institutions.' 90 For example, the Federal
Reserve Board may issue "cease-and-desist orders, civil money penalty
orders, and orders removing directors and officers."' 9'
The existing exemptions do not relieve businesses from all auditing
requirements.1 92 To the contrary, the exemptions add to other annual
auditing fees and still require compliance with federal and state
regulations.' 93 Small businesses must still comply with Sarbanes-Oxley
section 404(a).194 Section 404(a) requires disclosure of management's
attestation on the adequacy of the company's internal control over financial
reporting.195 Small businesses must still maintain a substantive internal
control framework and process.' 96 Dodd-Frank's attempts to protect small
businesses may end up harming them instead.

185 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L.
No. I11203,
§
1027(a)(2)(D),
124
Stat.
1376,
1996
(2010).
186 15 U.S.C. § 632(a)(1) (Supp. V 2011); cf FrequentlyAsked Questions,
supra
note 142 (defining a small business as an independent business having fewer than
500 employees, but recognizing that the definition of "small business" varies by
industry).
187 LucosKY BROOKMAN,

supra note 91.

111 CONG. REC. 14,724 (2009).
190 Wilmarth, supra note 62.
189

191 Id
192
193

111 CONG. REC. 14,723-24 (2009).

id

94 Id

at 14,724.

195
LUCOSKY BROOKMAN, supra note 91.
19 6DELOffE,
supra note 65, at 4.
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V. How CAN THE GOALS OF DODD-FRANK BE MET WITHOUT
DROWNING OUT SMALL BUSINESSES?
Regardless of the current state of Dodd-Frank, the goals of the Act-to
promote efficiency and transparency-are essential to a strong economy. In
light of the 2008 financial crisis, some change to financial regulation is
necessary for stability. Legislation requiring compliance in order to meet
the goals of transparency and accountability is a step in the right direction.
Dodd-Frank as it exists today is too broad and vague. The Act
unrealistically attempts to solve all problems related to the U.S. financial
crisis in one legislative act. The main problems with the Act are the cost of
compliance, the difficulty in deciphering the provisions and the difficulty
with enforcement. However, change needs to start somewhere. Not all
legislation is perfect the first time around. Much legislation is amended,
repealed or otherwise changed. Dodd-Frank directs studies to be conducted
to analyze its impact.19 7 Changes to Dodd-Frank may be forthcoming
depending on the results from those studies.
Some proposed changes include the following: (1) repealing DoddFrank,198 (2) retaining Dodd-Frank as is and working to better educate small
business owners or (3) amending Dodd-Frank. Repealing Dodd-Frank
altogether is not an effective solution. Repealing any law is difficult, but it
is especially difficult without a Senate majority in favor of repeal. Even
more importantly, the absence of additional regulations will not increase
financial stability. Financial stability is important for a successful economy.
Some type of legislation to regulate financial industries is a step in the right
direction. To retain Dodd-Frank as it is and work to educate small business
owners is also unlikely to be effective if it is the only solution instituted.
The most effective solution to rehabilitate the economy may be to amend
and save Dodd-Frank. Instead of repealing Dodd-Frank in favor of new
legislation with greater specificity, its goals may still be met by making
changes to the Act. The more expeditious and efficient the changes, the
lesser the negative impact will be on small businesses.
However, a lot of work needs to be done before a practical impact will
be seen. This note proposes the following amendments: (1) make a cheat
sheet, (2) amend the twenty-two scattered definitions sections into one
section,' 99 (3) better define terms using definitions common to the legal or

1 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111203, §§ 989G, 9891, 124 Stat. 1376, 1948 (2010).
198 In a 2012 Presidential Debate, former GOP Candidate Mitt Romney claimed
that he would "repeal and replace" Dodd-Frank if elected as president. Presidential

Debate Questions and Transcript,supra note 29.

199 Dodd-Frank has definitions sections in twenty-two different locations: see, e.g.,
§§ 2, 102, 151, 201, 302, 124 Stat. at 1376-77.
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financial communities, 200 (4) amend the small business exemption to
include businesses with a market capitalization under $75 million, (5)
educate small business owners about Dodd-Frank and (6) educate,
incentivize and oversee the regulators responsible for enforcing the Act. 20 1
A major change that would ease compliance, reduce confusion and
educate the relevant people is creating a "cheat sheet." Even a one-hundredpage cheat sheet would be significantly more workable than 9000 pages of
legislation. The cheat sheet would explain the major provisions of DoddFrank and direct the reader to the location of those provisions within DoddFrank. This would not be unreasonably burdensome. In fact, The Federal
Reserve Board already does this semi-annually for a number of acts and
compiles the sheets in its Consumer Compliance Handbook.202 The
substantial understanding that would result would outweigh the minimal
cost and time required to create this cheat sheet.
Although some amendments 203 clarify Dodd-Frank provisions, there
needs to be a greater emphasis on creating more effective provisions.
Specificity is essential for any legislation to be effective. This is more true
where the Act has the potential of widespread economic and financial
consequences. Making more effective and specific provisions would create
greater uniformity. Less regulation would need to be passed by different
agencies. There would be no need for businesses to defer to different
agencies and acts or to hire outside experts. Businesses would be able to
look directly to Dodd-Frank to determine what actions are necessary to
comply with the Act. Not only would clarity and specificity decrease the
burden on small businesses by making compliance easier, it would make
compliance less expensive. There should be no need for interpretation
because adding a clear provision would resolve any confusion. The existing
provisions do not use definitions as recognized by the legal community or
the financial community. 204
An amendment should clarify definitions. This can be achieved by
making all definitions more easily accessible. Considering the length of
Christian Chamorro-Courtland, The Trillion DollarQuestion: Can a Central
Bank Bail Out a Central Counterparty ClearingHouse Which Is "Too Big to
Fail"?, 6 BROOK. J. CORP. FIN. & COM. L. 433, 466-67 (2012).
201 Henderson & Tung, supra note 28, at
1040.
202 FED. RESERVE SYs., CONSUMER COMPLIANCE HANDBOOK (Publications
200

Fulfillment, 2012).
203

H.B. 1838, 112th Cong. (2012) (amends provisions in Dodd-Frank regarding

swap bailouts); H.B. 2370, 196th Gen. Assemb., 2011-2012 Reg. Sess. (Pa. 2012)
(clarifying language concerning maximum interest rates, adding savings banks to
the list of institutions subject to these provisions and establishing that the
maximum rate of interest is authorized by the Banking Code of 1965 or other
applicable Federal or State Law); H.B. 2485, 196th Gen. Assemb., 2011-2012 Reg.
Sess. (Pa. 2012) (clarifying "remittance transfers").
204 Chamorro-Courtland, supra note 200, at 466-67.
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Dodd-Frank, this can be achieved by combining all definitions into one
section near the beginning of the Act. Instead, to complicate interpretation
further, a term in one section of the Act may not be defined the same as it is
in another section of the Act. If definitions apply consistently to the entire
Act instead of varying among sections, there will be greater uniformity and
less ambiguity. Further, identifying terms using definitions readily
recognized by the legal or financial community would increase
effectiveness. "[L]aw cannot have effect if it does not define its subject
matter." 2 05 When definitions are vague or incomplete, there is no shared
conception of what a term means.206 This can result in confusion, mistakes
and even fraud.207
Finding a concrete definition of a small business is difficult. Instead of
referring the reader to a separate act, which has a good possibility of being
amended or repealed, Dodd-Frank should include the definitions within its
own act. By referring to separate acts, the definitions in Dodd-Frank "nest
vague terms and fail to include one or more essential elements" of the
definition. 208 There is another factor that complicates the determination
further: even if a business is determined to be "small," they are not exempt
from section 404(b) if their market capitalization is above $75 million.2 09
Since market capitalizations are reevaluated annually, qualifying for an
exemption one year does not mean the business is exempt other years. This
is particularly problematic for businesses that are right around the $75
million limit for exemptions, which may be considered a small business for
all other purposes but Dodd-Frank.210
Moreover, there are brand new definitions created under the Act,
despite preexisting definitions elsewhere. One example is the new "private
fund" definition, which defines a private fund as "any issuer that would be
an investment company, as defined in the Company Act, but for sections
3(c)(1) and 3(c)(7)." 211 Funds that are no longer identified as "private
funds" are now subject to regulation.2 12 This can be confusing and easily
overlooked by funds that were previously designated as "private funds."
Dodd-Frank should borrow terminology used by the financial community
rather than creating new definitions. 213
205

Jonathon C. Lipson, Defining Securitization,85 S. CAL. L. REv. 1229, 1274

2012).
o6 See id. at 1232-33.
207
Id. at 1233.
208
209 Id. at 1261.
LUcosKY BROOKMAN, supra note 91.
210 1ll CONG. REC. 14,724 (2009).
211 Gary Martin, Is Systemic Risk Prevention the New Paradigm?A
Proposalto
ExpandInvestor ProtectionPrinciplesto the Hedge Fund Industry, 86 ST. JOHN'S

L. REv. 87, 103 (2012).
212 Id. at 103-04.
213 Chamorro-Courtland, supra note 200, at 466-67.
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Additionally, a number of terms have been left undefined. Some of
these definitions are not generally known or may be subject to more than
one interpretation. For example, the Act does not include the term "LOLR,"
lender of last resort. "LOLR," a term of art in the banking community,
refers to the ultimate lender to extend credit to banks in a time of crisis.2 14
Moreover, even though Dodd-Frank purports to fix securitization, the term
"securitization" is never defined. 2 15 Since the main purpose of Dodd-Frank
is to increase transparency and accountability,2 16 clearer definitions would
allow those required to comply to determine whether and how they need to
comply with the regulations.
The legislature should reconsider an amendment to the small business
exemption to section 404(b) for businesses with a market capitalization
above $75 million. 217 This is a relatively narrow exemption-setting the
limit at $75 million is too strict. Small businesses should not have the same
burden of compliance as large businesses. Providing the exemption to all
small businesses will help stimulate the economy.2 18 Some small businesses
become large businesses, create jobs for thousands of people and decrease
the unemployment rate.219 Overregulation creates the risk of running these
businesses out of the United States before they get the chance to become
large, or at least more successful. 22 0
Another potential amendment would educate small business owners
about the purpose, impacts and benefits of the Act. Small business owners
should be educated about whether they need to comply with Dodd-Frank
without having to use their limited resources to hire outside help. If small
businesses do need to comply with Dodd-Frank, they should be educated
about how to comply with the Act. If small businesses do not need to
comply with Dodd-Frank, they should be educated about the impacts from a
trickle-down effect of other businesses complying with Dodd-Frank 221 and
how they can prepare to sustain their businesses despite these changes.
No position or office is created or assigned under Dodd-Frank to
educate business owners.222 Implementing a position or office with this task
would be beneficial to business owners. However, relying on this alone
without amending Dodd-Frank may not be the most effective solution. This
solution by itself may be impracticable and unfeasible. Educating every
small business owner in the United States would create too great a burden
214 Id. at

451-52, 467.
Lipson, supra note 205, at 1229.
216 Dodd-Frank Wall Street Reform and Consumer
Protection Act, Pub. L. No. 111203, 124 Stat. 1376, 1376 (2010).
217 Id. § 989G.
215

218

219
220

221
222

See 111
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14,724 (2009).
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Burch, supra note 5, at 415-16.
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on agencies that have existing responsibilities. Some critics have suggested
that the SEC should fulfill this role.223 This is particularly burdensome for
the SEC, an agency with an incredible amount of existing responsibilities
and additional duties added by Dodd-Frank.2 24 The SEC has insufficient
resources to address the increased demands placed upon it by the Act.225
The SEC has already had to create a new agency, the Office of Credit
Rating Agencies, as a result of Dodd-Frank.22 6 The SEC has expended
countless staff hours in drafting specific regulations in areas in which they
have no particular expertise.227 In addition, creating a new agency dedicated
to this purpose will cost more. Aside from cost, there is the additional
hurdle of getting the government to approve the creation of a new agency.
These additional changes are not resolved merely by educating small
business owners-in particular, making amendments and increasing
regulator vigilance.
This leads to another possible amendment-to change how regulators
are involved with Dodd-Frank.228 Regulators will have to be vigilant for the
Act to be effectively implemented. 229 All regulators should be educated in
the same way that was proposed for business owners previously: regulators
should be assigned an agency or office to educate them about the purpose,
impacts and benefits of Dodd-Frank. In addition, regulators should have
access to all available information regarding the location and magnitude of
risks in the financial system.230 Regulators were complicit in causing the
financial crisis. 231 They had no effective guidance or authority to address
the changes in the financial industry landscape.232 Regulators should be
held to a higher standard to meet their job requirements, but they must also
be given the appropriate guidance to meet those requirements. As stated by
a critic, "[b]etter information is no cure-all: even if regulators are
forewarned of trouble, they may fail to act., 233 To increase regulator
vigilance, some critics have proposed providing performance incentives to
223 Burch, supra note 5, at 416.

224 The SEC is now represented on Dodd-Frank's FSOC, receives comments from
FSOC regarding existing or proposed accounting principles and must also adapt to
Dodd-Frank's increased and heightened requirements. THE DODD-FRANK ACT: A
CHEAT SHEET, supra note 46, at 4-6.
225 Barbara Black, The SEC and the Foreign CorruptPracticesAct: Fighting
Global Corruption Is Not Part of the SEC's Mission, 73 OHIO ST. L.J. 1093, 1117
2012).
26 THE DODD-FRANK ACT: A CHEAT SHEET, supra note 46, at 6.
227 Black, supra note 225, at 1096.

228 See Block, supra note 15, at 313; Henderson & Tung, supra note 28, at 100910.
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regulators.23 4 Regulators typically lack sufficient pay incentives to
compensate them for the time and effort needed to prevent excessive risk.235
Dodd-Frank needs to be amended to reduce the cost of compliance, the
difficulty in deciphering the provisions and the difficulty with enforcement.
Making the aforementioned amendments would be a strong starting point to
increase the effectiveness of Dodd-Frank.
VI. CONCLUSION
Regardless of the current state of Dodd-Frank, the goals of the Act-to
promote efficiency and transparency-are essential to a strong economy. In
times of crisis, there must be reform. Change needs to start somewhere: not
all legislation is perfect the first time around. Unfortunately, the weaknesses
of Dodd-Frank are likely to impact small businesses the most, particularly
through increased regulation and small business exemptions. It may be too
costly to comply with regulations; it may also be too costly to determine
whether a business is exempt. As such, Dodd-Frank may result in an
unanticipated consequence: drowning out small businesses.
By imposing changes to the Dodd-Frank Act as it exists today, the
goals of Dodd-Frank may still be met without drowning out small
businesses. If implemented within a reasonable time, the foregoing
proposals may save Dodd-Frank and, in effect, help the United States
bounce back from the financial crisis.
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