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Divorce Mediation Theory and Practice,is a collection of twenty-three
essays which are edited, and at times authored, by an interdisciplinary
team. Jay Folberg, who is currently the Dean at the University of San
Francisco School of Law, has written and taught about mediation and
family law for years." Ann Milne, a certified social worker with a private
practice in Madison, Wisconsin, also has a long involvement with divorce
mediation, about which she has written extensively.2 These editors place
' 3
divorce mediation "at the intersection of several professional practices,
and seek to deal with both its legal and emotional dimensions. Because
they believe that divorce mediation can be "fully understood and realistically assessed only from an interdisciplinary perspective,' they have collected articles by psychologists, lawyers, social workers, anthropologists,
sociologists, communication experts, and others working in the field of
divorce mediation. Folberg and Milne say that they have written this
book to provide a foundation upon which a new mediator can build with
training and experience as well as to offer refinements and insights to the
experienced practitioner.3
Unfortunately, this - multidisciplinary approach, aimed at beginners
and experts alike, creates more breadth than depth, and so may frustrate
both audiences. There is not enough basic information to instruct the
novice, nor is there sufficient analytic depth to satisfy the expert. The
book is somewhat like dining in a cafeteria, offering a surfeit of dishes to
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choose from, but none which are truly excellent. What is missing from
this collection of articles is an integrated structure of thoughtful editorial
reflections which could provide a common theme to weave the book into
a cohesive whole. Instead, the editors have chosen to limit their
nonauthorial contributions to sketchy headnotes which introduce the articles with brief summaries of their contents.' Furthermore, they have
not edited out repetitive information, so that the articles repeat each
other to a distressing degree.
Organizationally, the book is divided into six sections which include:
divorce mediation in perspective, divorce mediation theory and dimensions, the practice of divorce mediation, divorce mediation techniques
and strategies, legal and ethical issues in divorce mediation, and divorce
mediation research and analysis. This structure does not provide organi-,
zational clarity, so that the reader seeking specific information is forced
to flip back and forth a good deal.
In chapter 1, the editors seek to give an overview of divorce mediation.
In a sense, this chapter mirrors the flaws of the book as a whole, claiming to include "an overview of the emerging theory and practice of divorce mediation. .

.

. [A] comprehensive perspective of what mediation

is, its conceptual framework, how it is practiced, and critical issues facing the field ' 7 - all in twenty pages! Of course, an effort to accomplish
so much in so little space can only provide superficial information and
disappoint the reader.
The first section continues with an article by Milne on the nature of
divorce disputes, which has some interesting material on how the mediator can diagnose conflicts in divorce so as to move towards the appropriate solution. The piece would be improved if it balanced its discussion of
the psychological aspects of divorce and avoided a wholesale condemnation of the legal system. Chapter 3 gives an anthropological overview of
how different cultures process disputes. Unfortunately, it is too summary
to provide much valuable information, covering the multicultural universe of dispute resolution in twelve pages. Stylistically, the essay is
flawed by the repeated use of rhetorical quesitons, rather than making
clear points. For example, after saying that men choose mediation to
maximize advantages while women choose it for the values it represents,
the author asks "What are the possible consequences of these differences
in motivation?" 8 A discussion of the possible consequences would be far

6. In contrast, L. RISKIN & J. WESTBROOK. DISPUTE RESOLUTION AND LAWYERS (1987)
is an example of a text, albeit a casebook, where the authors have carefully connected and
illuminated excerpts and contributions so that the entire book is integrated.
7. J. FOLBERG & A. MILNE, supra note 3, at 3.
8. Id. at 56.
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more helpful to the divorce mediator than the mere posing of the
question.
Chapter 4, which begins the section on Theory and Dimensions, is one
of the best articles in the book. Author Allison Taylor, who co-authored
Jay Folberg's earlier mediation text, 9 gives a clear conceptual framework
of divorce mediation which contains enough detail to be useful. She includes images of the process as explanatory vehicles and describes applicable techniques to illustrate the mechanics. This chapter contains the
sort of material that the book promises, foundation information for students of divorce mediation as well as insights for experienced
practitioners.
Chapters 5 and 6 are more disappointing. Their presentations of the
psychological and legal dimensions of divorce mediation seem superficial
and lacking in useful information. Kaslow's discussion of the psychodynamics of divorce summarizes previously published information on the
stages of divorce, and then links this to the stages of mediation without
shedding significant light on process or techniques. Erickson's article on
the legal dimensions seems more a glowing advertisement for mediation
than a balanced analysis of its legal dimensions. Complex legal issues
inherent in divorce mediation are glossed over in his superficial portrait
of refraining as the vehicle to produce win-win harmonious resolutions.'0
Chapters 7 through 12 describe various providers of divorce mediation:
mental health practitioners, lawyers, court-annexed programs,
mandatory programs (also court-annexed), co-mediators, and structured
mediators. Each of these articles is interesting and descriptive, but only
Emily Brown's chapter on mental health mediation gives a realistic, selfcritical evaluation of strengths and weaknesses of the provider. The
others merely recount how they offer their services.
Chapter 11, "Lawyer and Therapist Team Mediation," by Lois Gold,
unfortunately stereotypes the roles of the legal and mental health professions, seeing the therapist's job as responding to feelings while the lawyer
handles fact and law issues. "The focus of the therapist is to improve
communication, identify the underlying issues and deal with emotional
conflict that interferes with negotiations. The lawyer provides information about statutes, case law, and local judicial tradition. .
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yer is trained to give information, and the therapist is trained to elicit
information."' 1
This is a distressingly narrow view of the role of the lawyer, which
sounds as if the attorney's place in the mediation team could be taken by
Lexis or Westlaw. Many of today's generation of lawyers have been
trained in interviewing techniques which include issue identification,
emotional content, and effective communications. Indeed, the phrase
"feelings are facts" is found in a law school text.12 Furthermore, lawyers
cannot give information until they have elicited sufficient information to
know what is relevant.
Part Four, Divorce Mediation Techniques and Strategies, is the most
useful part of this book. These articles achieve greater depth and contain
valuable detailed information. Although Chris Moore's article repeatssome information contained in his own mediation text,' 3 he gives an excellent description of the sphere of conflict and suggests specific strategies for breaking conflicts which are based in the different sections of the
sphere, such as data conflicts, interest conflicts, structural conflicts, and
value conflicts. John Haynes' chapter, which also repeats information
from his own book on divorce mediation,' 4 has a discussion of power
balancing which contains an excellent analysis of the sources of power
and describes strategies to use in balancing power, enriched with useful
examples and illustrations.
Chapter 15 contains a fascinating analysis of communications strategies and gives guidelines for making competent communication decisions
in mediation. The authors divide tactics into more or less directive categories and relate them to the communications skills of the mediator. The
authors code and analyze the language and interactions which occured in
twenty divorce mediations and present a solid data base to support their
belief in the importance of specific communication skill training for
mediators.
Part Five of the book deals with legal and ethical issues in divorce
mediation. Jay Folberg, who has written extensively about mediation' 5
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contributes two chapters, one on confidentiality and privilege and the
other on liability. While both are repetitious of materials which have
appeared elsewhere, 6 they are solid, analytical pieces containing important information for those who are new to these issues. Additionally,
Folberg cross-references other materials in the book throughout each
chapter, making these the most contextually integrated articles in the

book. One concern common to both pieces is that Folberg seems to be
exclusively addressing a legally trained audience, using terms which may
not be readily accessible to nonlawyers such as the mental health professionals to whom so much of this book is directed. His chapter on liability
would be improved by a more complete discussion of the areas of common legal pitfalls in divorce malpractice, such as tax consequences, pensions and retirement benefits, characterization of property, tracing, insurance, interim orders, discovery, conflict and source of law problems,
etc. Also, the subject of training and licensing cry out for more than the
cursory mention they receive in the concluding paragraph.
Silberman's article on ethical constraints from a legal perspective
presents a classical analysis of the concerns presented by the model
code"7 and the model rules.18 Unfortunately, much of her material is
based on ethical opinions which were published before 1983, thereby
missing the increasingly liberal interpretations found in more recent
opinions.19 Absent from this chapter is a discussion of the ethical dilemmas inherent in a law office practice where both the services of mediation and adversary representation are offered. At the initiation of the
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relationship, it is difficult to elicit from and give to the client sufficient
information to permit him or her to make an informed choice about the
process without entering into a lawyer-client relationship which may prohibit the attorney or the office from assuming the role of mediator."0
Author Milne's chapter on ethics from a mental health perspective
contains the same sort of integrative references to other materials in the
book which enrich the chapters by Folberg. She also has a more thorough discussion of issues relating to competence and training. Her discussion of the risk of unauthorized practice of law faced by mental
health mediators, however, does not treat the subject with adequate
depth.
The final chapter in this section, Bishop's Standards of Practice for
Divorce Mediators, explains the A.B.A.,2 1 A.F.M., 22 and A.F.C.C 3
standards, all of which he helped to draft. The article reads like a minilegislative history and gives a useful summary and comparison of the
three codes. It might have been valuable to include a more critical discussion of controversial areas of the codes, such as those relating to competence, training, regulation, and licensing, but the chapter is nonetheless worthwhile.
The book concludes with a section on divorce mediation research and
analysis, containing three chapters by long-term researchers in the field.
Unfortunately, the studies which form the basis for these chapters were
conducted between 1979 and 1983, giving rise to the concern that, because they deal with such a young and volatile field as divorce mediation,
they were out of date before they were published in this book. Much of
the data are almost a decade old, and during that decade there have
been enormous changes in the field of divorce mediation: a proliferation
of court-annexed programs; increasing acceptance by the legal profession; increasing public understanding; and rapid expansion of training
courses and degree programs. This leaves the reader wondering whether
the attitudes towards mediation voiced in the studies would still be true
today.
Joan Kelly's chapter comparing persons who have chosen mediated
and adversarial divorces is particularly interesting. She shows that in
many ways the two groups are indistinguishable, including their marital
history, level of anger, and degrees of cooperation. The major differences
seem to lie in how the participants perceive their spouses and in their
psychological reactions to divorce. The study shows that while mediation
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does not reduce short-term psychological distress, it does promise a more
cooperative long-term relationship.
In the research material described in the last section, and in virtually
all of the book, the underlying data, statistics, and supporting material
seem out of date. One has the sense that the articles which make up the

book were largely compiled betwen 1984 and 1986.24 Yet the book was
not publsihed until 1988. Even the editors, who surely had the opportunity for timely additions, rely on old and shaky data. For instance, in
Chapter 1, Folberg and Milne claim that far fewer lawyers than mental
health professionals provide mediation, basing this on research conducted
in 1981 and published in 1983.25 In the decade since this survey was
conducted, however, the legal profession has not only made vast strides
in understanding and accepting mediation, but also in trying to capture
it as part of the practice of law. 2 8 Thus today, there are many more
lawyer mediators than there were in 1981. The presence of these lawyer
mediators is shaping the development of divorce mediation, and should
not be ignored by use of outdated statistics.
Another weakness in Chapter 1 which is echoed throughout the book
is the cursory treatment of co-mediation, which receives only a paragraph of coverage in over five pages of text dealing with the practice of
mediation. In most of the chapters, mediation is only discussed from the
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perspective of solo mediation. 27 This is an unfortunate bias, because
while co-mediation may be more expensive and more logistically complex
than solo mediation, it serves as an ideal training vehicle and offers the
long-term benefits of collaborative support, balance of perspectives, protection against error, and the safety net of having two people share the
process responsibilities.
Ultimately, this book, although it includes contributions from some of
the most famous individuals in the field of divorce mediation, is a disappointment. The articles are overwhelmingly repetitive, uniformly admiring of divorce mediation and uniformly despising of the traditional adversary system. This lack of balance is reflected in the way the book
ignores important criticisms which have been leveled against divorce mediation, namely, that women, minorities, and the disadvantaged fare
poorly in mediation 28 and that abusive relationships do not belong in
mediation.2 The book also fails to give serious consideration to the difficult issue of competence, including mediator background, training, experience, and certification. There is a total absence of focus on children
in divorce,30 no discussion of what the attitude and position of the mediator might be on parenting and other controversial divorce issues, and no
description of the growth of med-arb, especially in court-annexed programs where its efficiency makes it increasingly popular. 1
In sum, what is contained in this book is a collection of articles which
are usually interesting, sometimes valuable, often biased, frequently outdated, and repeatedly repetitious; all missing an editorial cohesiveness.
This seems like too many flaws for a book of such great length (508
pages) and high cost ($39.95), particularly when so much more should
have been included.
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