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Martin Marietta Corp., 400 U.S. 542 (1971)Mrs. Ida Phillips, answering an advertisement in a local newspaper, submitted an application for employment as an assembly trainee to the Martin Marietta Corporation.
She was informed by a Martin Marietta employee that female applicants with preschool age children were not being considered for employment in the position she
sought. However, male applicants with pre-school age children were being considered.
An action was commenced in the United States District Court for the Middle District
of Florida in which Mrs. Phillips alleged that Martin Marietta had denied her employment on the basis of her sex in violation of Title VII of the Civil Rights Act of
1964.1 The court granted summary judgment for Martin Marietta, accepting the
argument that since 70 to 75 per cent of the applicants for the assembly trainee position were women and 75 to 80 per cent of those holding that position were women,
there were no issues of fact that would support a conclusion of discrimination on the
basis of sex. The district court did not consider the question of whether Martin
Marietta's refusal to hire Mrs. Phillips for the reason it did constituted discrimina2
tion prohibited by the 1964 Civil Rights Act.
On appeal the Court of Appeals for the Fifth Circuit correctly defined the central question of the case-"whether the refusal to employ women with pre-school
age children is an apparent violation of the 1964 Civil Rights Act's proscription of
discrimination based on 'sex.' "'3 In attempting to answer this question, the court,
recognizing the lack of legislative debate on the inclusion of sex in the statute, said
that "the words of the statute are the best source from which to derive the proper
construction." 4 The court then read the words of the statute as saying, "A per se
violation of the Act can only be discrimination based solely on one of the categories i.e., in the case of sex; women vis-&-vis men." 5 This reading of the statute
led the court to the startling conclusion that:
RIGHTS AcT OF 1964-Phillips v.

When another criterion of employment is added to one of the classifications
listed in the Act, there is no longer apparent discrimination based solely
on race, color, religion, sex or national origin. 6
Thus, the court concluded that since Mrs. Phillips was refused employment not
solely because she was a woman, but because she was a woman with pre-school age
children, there was no discrimination on the basis of her sex alone, and no violation of the Act.
Following the Fifth Circuit's affirmance, Mrs. Phillips petitioned for a rehearing of her case by the court sitting en banc. The petition was denied.7 However,
in an opinion dissenting from the court's failure to grant the rehearing en banc,
Judge Brown observed that the policy of Martin Marietta in refusing to employ
all women with pre-school age children did not disqualify any man from employ142

U.S.C. §§ 2000e to e-15 (1964).

2The

(a)

relevant provision is 42 U.S.C. § 2000e-2(a)(1) (1964) which reads:
It shall be an unlawful employment practice for an employer-

(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, conditions,
or privileges of employment, because of such individual's race, color, religion, sex, or
national origin.
3411 F.2d 1, 2 (5th Cir. 1969).

4Id. at 3.

GId. (emphasis added).
Old. at 3-4.
7 416 F.2d 1257 (5th Cir. 1969).
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ment, not even a widower or divorc6 with sole custody of, and responsibility for,
pre-school age children. Judge Brown saw the distinguishing factor as motherhood
versus fatherhood. Since this distinguishing factor is sex-related, 8 Judge Brown conduded:
It is the fact of the person being a mother-i.e. a woman-not the age
of the children, which denies employment opportunity to a woman which is
open to a man.9
The United States Supreme Court granted certiorari,' 0 and in a per curiam opinion held that the Fifth Circuit erred in reading § 2000e-2 (a) of the Act as permitting an employer to maintain one hiring policy for women and another for meneach having pre-school age children." The Court vacated and remanded,' 2 saying
that:
the existence of such conflicting family obligations, if demonstrably more
relevant to job performance for a woman than for a man, could arguably
be a basis for distinction under... (the bona fide occupational qualification exception] of the Act.1h
The "bona fide occupational qualification" (bfoq) exception allows an employer to
discriminate on the basis of religion, sex, or national origin (but not race or color)
when those characteristics are "reasonably necessary to the normal operation of that
particular business or enterprise."' 14
In a concurring opinion, Mr. Justice Marshall seriously questioned the propriety
of this use of the bfoq exception. He stated that the Equal Employment Opportunity Commission (EEOC) has construed the bfoq exception "to be applicable only
to job situations that require specific physical characteristics necessarily possessed by
only one sex" 15 and that the Commission's construction of the Act is entitled to
"great deference" according to Udall v. Tallman.16 Thus, the majority of the Court,
in allowing for the possibility of a bfoq, was either unaware of the EEOC's construction of the Act in its "Sex Discrimination Guidelines,"' 7 or was, without explanation, not showing it any of the "great deference" to which it was presumably
entitled.
It is possible that by ignoring the EEOC Guidelines and suggesting the possibility of a bfoq exception the Court thereby undermined the protection of the Act in a
8

"Nobody--and this includes Judges, Solomonic or life tenured-has seen a male mother.
A mother, to oversimply the simplest biology, must then be a woman." Id. at 1259.
9 d.

10 397 U.S. 960 (1970).
11400 U.S. 542, 544 (1971).
12 Itis interesting to note that instead of reversing, the Court suggested the possibility of
hearing evidence related to the bona fide occupational qualification exception, even though the
Fifh Circuit's opinion stated that Martin Marietta chose not to rely on the bfoq defense.
Rather, Martin Marietta defended solely on the premise that its policy of not hiring women
with pre-school age children did not constitute per se discrimination against women on the
basis of sex. 411 F. 2d at 3.
1' 400 U.S. at 544.
14 42 U.S.C. § 2000e-2(e)(1) (1964).

15 400 U.S. at 545-46. Mr. Justice Marshall was interpreting the Equal Employment Opportunity Commission's "Sex Discrimination Guidelines," 29 C.F.R. § 1604 (1969).
16 380 U.S. 1 (1965). In Udall, the Court said, "When faced with a problem of statutory
construction, this Court shows great deference to the interpretation given the statute by the
officers or agency charged with its administration." 380 U.S. at 16.
17 29 C.F.R. § 1604.1 (1969) [hereinafter cited as Guidelines].
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manner which could leave women in the position they were in under the Constitution before passage of the Act. Under the Constitution, a woman's only paths to
equal employment opportunity were the equal protection and privileges and immunities clauses of the fourteenth amendment and the due process dauses of the fifth
and fourteenth amendments. However, in a series of paternalistic opinions between 1872 and 1948, the Supreme Court effectively blocked these constitutional
paths to equal employment opportunity for women and left them with virtually no
constitutional protection from sex discrimination in employment.
The first in this series of cases was Bradwell v. Illinois,18 in which sex discrimination in employment was held constitutional under the privileges and immunities
clause. Mrs. Myra Bradwel had applied for a license to practice law in Illinois.
In refusing her a license, the Supreme Court of Illinois observed that the Illinois
legislature had impliedly excluded women from the practice of law by statutorily
adopting the common law of England, where female attorneys were unheard of.
This exclusion was justified by the court on the basis of the belief "[t~hat God designed the sexes to occupy different spheres of action, and that it belonged to men
to make, apply, and execute the laws .... "-19 On appeal, the Supreme Court of the
United States affirmed, asserting that the practice of law is not a privilege or immunity belonging to American citizens. Moreover, three concurring justices went
so far as to reject any claim which "assumes that it is one of the privileges and immunities of women as citizens to engage in any and every profession, occupation,
20
or employment in civil life."
In 1908, Muller v. Oregon2l blocked the due process path to equal employment
opportunity for women. An Oregon statute prohibited the employment of women
in any mechanical establishment, factory, or laundry for more than 10 hours during
any one day. Muller was convicted of violating the statute and argued that it was
unconstitutional under Lochner v. New York. 22 Decided only three y~ars before
Muller, Lochner struck down a New York statute which prohibited the employment
1883 U.S. 130 (1872).
10 55 Ill. 535, 539 (1869).
20 83 U.S. at 140 (emphasis added). By characterizing Mrs. Muller's claim in this fashion,
the three concurring justices actually went far beyond the particular facts before them. They
rejected the notion that sex discrimination violates the Constitution by declaring:

[Tihe natural and proper timidity and delicacy which belongs to the female sex eviThe paramount destiny
and mission of woman are to fulfil the noble and benign offices of wife and mother.
This is the law of the Creator.
[I]n view of the peculiar characteristics, destiny, and mission of woman, it is within
the province of the legislature to ordain what offices, positions, and callings shall be
filled and discharged by men, and shall receive the benefits of those energies and responsibilities,... which are presumed to predominate in the sterner sex. 83 U.S. at
141-42.
dently unfits it for many of the occupations of civil life ....

21208 U.S. 412 (1908).
22 198 U.S. 45 (1905). At first blush, the Court's upholding of the Oregon statute would

seem to conflict with the Lochner holding. However, the Court in Lochner said:
It seems to us that the real object and purpose [of the statutory work hours limitations] were simply to regulate the hours of labor between the master and his employ6s
(all being men, sui juris), in a private business not dangerous in any degree to morals

or ... health of the employ&s. Under such circumstances, the freedom of master and
employ6 to contract with each other in relation to their employment, and in defining

the same, cannot be prohibited or interfered with, without violating the Federal Constitution. 198 U.S. at 64.
The Court did not make it clear whether, in the parenthetical expression, "all being men," it

was distinguishing between men and boys or between men and women. However, any lingering ambiguity was removed after the Court's decision in Muller.
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of bakers for longer than 60 hours per week or ten hours per day. The Court held
such a statute to be an unconstitutional abridgement of the freedom of contract,
which exceeded the police power of the state and violated the due process clause of
the fourteenth amendment. However, a similar statute, which regulated the hours
of employment for women, was held not to exceed the police power of the state or
violate the due process guarantees of the fourteenth amendment because:
The legislation and opinions referred to in the margin [abstracting the
now famous "Brandeis brief" in support of the State's position] . . . are
significant of a widespread belief that woman's physical structure, and the
functions she performs in consequence thereof, justify special legislation
restricting or qualifying conditions under which she should be permitted to
toil.p
In addition to foreclosing the due process argument for equal employment
rights, the Muller opinion also laid the ground work for the foreclosure of an
equal protection argument 24 which was completed in 1923 by Radice v. New York. 25
The Supreme Court again expressed its paternalistic concern for the frailty of women
in upholding a New York statute prohibiting employment of women in certain jobs
in large city restaurants between 10 p.m. and 6 a.m. and held that there was sufficient reason for legislation applicable only to women.26 Even though the statute
attacked in Radice excluded from its protection certain classes of females employed
in restaurants-singers, performers, and cooks in hotels-the Court did not think
this exclusion serious enough to constitute a denial of equal protection or to require
a reappraisal of the statute. Twenty-five years after Radice, the Court finally recognized that there had been a change in the social status of women, but even then
refused to alter its stand on the reasonableness of state protective legislation appli27
cable only to women.

23 208 U.S. at 420 (emphasis supplied).
24

The Court said,
[W]oman is properly placed in a class by herself, and legislation designed for her
protection may be sustained, even when like legislation is not necessary for men and
could not be sustained.... Her physical structure and a proper discharge of her maternal functions-having in view not merely her own health, but the well-being of the
race-justify the legislation to protect her from the greed as well as the passion of man.
208 U.S. at 422.
25264 U.S. 292 (1923).
26 It was the opinion of the Court that:
The loss of restful night's sleep can not be fully made up by sleep in the day time, espedally in busy cities, subject to disturbances incident to modern life. The injurious
consequences were thought by the legislature to bear more heavily against women than
men, and, considering their more delicate organism, there would seem to be good reason for so thinking. The fact, assuming it to be such (as the Court obviously did]
properly may be made the basis of legislation applicable only to women. 264 U.S. at
294.
27 In Goesaert v. Cleary, 335 U.S. 464 (1948), the Court said:
The fact that women may now have achieved the virtues that men have long claimed
as their prerogatives and now indulge in vices that men have long practiced, does not
preclude the states from drawing a sharp line between the sexes .... 335 U.S. at 466.
The Michigan statute attacked in Goesaert prohibited any female from acting as a bartender
unless she was the wife or daughter of the male owner of a licensed liquor establishment.
The Court upheld the statute because it appeared to the majority that the presence of a husband
or father minimized the dangers to which a barmaid might be exposed. But, as the dissent
noted, the statute did not require the presence of a husband or father during the barmaid's hours
of work. It only required that the barmaid be related to the male proprietor of the bar. Thus,
the statute arbitrarily discriminated between male and female bar owners because:
A male bar owner, although he himself is always absent from his bar, may employ his

19711
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To date the Supreme Court has never held unconstitutional sexual discrimination in employment accomplished either by state statute or by an employer's own
policies. The groundwork for such a holding exists in cases which require a legislative classification to be reasonable;28 but before the Civil Rights Act of 1964,
no employment classification on the basis of sex was ever considered unreasonable by
the Supreme Court. Following passage of the Act, such an arbitrary classification
became unlawful and the question of its reasonableness was largely mooted.
Woman has made little progress in her struggle for equal employment opportunity under the Constitution. Cases like Muller and Radice still circumscribe the
constitutional rights of women in the employment context. Until these cases are
overruled or mooted by a constitutional amendment, women will have no more
constitutional right to "engage in any lawful employment"2 9 than they had almost
one hundred years ago when these words were written in the Bradwell case. However, Congress gave women a statutory right to protection against sex discrimination
in employment in Title VII of the Civil Rights Act of 196430
The Act makes it an unlawful employment practice for an employer:
(1) to fail or refuse to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation, terms,
conditions, or privileges of employment because of such individual's ...
sex, ...;
(2) to limit, segregate, or classify his employees in any way which would
deprive or tend to deprive any individual of employment opportunities
or otherwise adversely affect his status as an employee, because of such individual's ... sex ....
31
wife and daughter as barmaids. A female owner may neither work as a barmaid herself nor employ her daughter in that position, even if a man is always present in the
establishment to help keep order. 335 U.S. at 468.
28 For example, in Hernandez v. Texas, 347 U.S. 475 (1954), the Court stated:
When the existence of a distinct class is demonstrated, and it is further shown that the
laws, as written or as applied, single out that class for different treatment not based on

some reasonable classification, the guarantees of the [fourteenth amendment to the]

Constitution have been violated. 347 U.S. at 478.
After this article was written, the Supreme Court held for the first time in history that
a state statute giving an arbitrary preference to males (over females) "cannot stand in the face
of the Fourteenth Amendment's command that no State deny the equal protection of the laws
to any person within its jurisdiction." Reed v. Reed, 40 U.S.LW. 4013, 4014 (Nov. 22, 1971).
The Idaho statute attacked in this case was construed by the Idaho Supreme Court as giving a
"mandatory" preference to the father of a deceased child over the mother in the appointment of

administrator of the deceased child's estate.
Thus, in the context of choosing the administrator for the estate of a deceased child, classification on the basis of sex of competing candidates was found to be arbitrary and unconstitutional.
However, in coming to this conclusion, Mr. Chief Justice Burger, writing the opinion for the
unanimous Court, reiterated that "[i]n applying [the equal protection] clause, this Court has
consistently recognized that the Fourteenth Amendment does not deny to the States the power

to treat different classes of persons in different ways." 40 U.S.L.W. at 4014. Thus, while women
may not be considered "different classes of persons" for purposes of choosing administrators,

there is absolutely no suggestion in the opinion that they may not be considered as different
classes of persons for purposes of choosing employees. In fact, the inclusion in the opinion of
the above-quoted passage suggests exactly the opposite.
The Reed case does represent an important step in the development of women's rights to
equal protection of the laws under the constitution. However, it does nothing to change the conclusions of this article regarding the lack of women's rights to equal employment opportunity
under the Constitution.-Ed.
29 83 U.S. 130, 140 (1872).
30 42 U.S.C. §§ 2000e to e-15 (1964).

31 Id. § 2000e-2(a).

OHIO STATE LAW JOURNAL

[Vol. 32

The path to relief under this section is, however, beset with many obstacles. Some
of these obstacles will make it impossible even -to bring an action under Title VII,
thereby leaving the aggrieved female to her limited constitutional or state antidiscrimination remedies, if any. Other obstacles will delay the proceedings under
the Title to a point at which mootness or frustration will lead to a termination of
the quest for relief. Moreover, the statute provides for exceptions to the right of
relief in a proven case of discrimination. The Title is, however, somewhat broad in
defining the relief that can be granted to one who has proved that an employer has
committed an unlawful employment practice: The successful complainant may be
granted injunctive or affirmative relief, including reinstatement, with or without back
pay, or hiring. 32 Although back pay is reduced by any amounts earned or earnable
with reasonable diligence, the power of the courts to order reinstatement or hiring
of persons discriminated against exceeds their historical equity powers, which did
not include the protection of employment rights by specific performance.as
The first obstacle facing a complainant under Title VII is that the alleged discrimination must have been practiced by an "employer," which is defined as one or
more individuals, labor unions, partnerships, corporations, etc., engaged in an industry affecting interstate commerce, with "twenty-five or more employees for each
working day in each of twenty or more calendar weeks in the current or preceding
calendar year."a 4
After overcoming the employer obstacle, the complainant is not allowed to file
a charge with the EEOC until 60 days after she has commenced proceedings pursuant
to any applicable state or local laws or after the termination of such proceedings,
whichever comes first.a5 The complainant may, in hopes of conciliation in a state
proceeding, delay filing a charge with the EEOC, but she has only the earlier of 30
days after the termination of the state or local proceedings or 210 days after the
occurrence complained of to file. 36 Thus, a good faith reliance on the state remedy
may leave the complainant entirely without a Title VII remedy. After successfully
filing with the EEOC (which may be as much as seven months after the incident
complained of) the respondent employer may be able to delay the commencement
of federal court proceedings for an additional five months by delaying the termination of the state or local proceedings.37
Once in the district court, the complainant will then bear the burden of proving
that she was the victim of an unlawful employment practice. If she makes out a
prima facie case of discrimination, she might face one or more of three obstaclesthe defenses available to the respondent under the Act. The first of these defenses
is the "bona fide occupational qualification reasonably necessary to the normal operation of that particular business or enterprise .... 38 The second is the allowable application of different standards of income for different seniority, merit, quality or
quantity of output, location of work sites, or performance on a professionally developed ability test. 9 The third is the provision that nothing in the Title exempts
any person from any liability, duty, penalty, or punishment provided by any state
a2Id. § 2000e-5(g).
33 30

C.J.S. Equity § 58 (1965).

34 42 U.S.C. § 2000e (a), (b) (1964).

351d. § 2000e-5(b).
a6 d. § 2000e-5(d).
37 Id. § 2000e-5(e).
58 Id. § 2000e-2(e)(1).
39 Id. § 2000e-2(h).
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law, 40 a defense which has enabled employers to raise bfoq arguments based on
qualifications set in state protective legislation.
Fortunately, the EEOC Sex Discrimination Guidelines, 41 which are entitled to
'
"great deference"4
as regulations of the federal agency administering Title VII,
have limited the effects of at least two of the above defenses. With respect to the
bfoq defense, the EEOC has stated that this exception does not justify sex discrimination which is:
(i)... based on assumptions of the comparative employment characteristics of women in genera ....
(ii) ...based on stereotyped characterizations of the sexes ....The principle of non-discrimination requires that individuals be considered on the
basis of individual capacities and not on the basis of any characteristics
generally attributed to the group.
(iii) [based on] the preferences of co-workers, the employer, clients or
customers...
(iv) [a result of the] fact that the employer may have to provide separate
facilities for a person of the opposite sex ...unless the expense would be
clearly unreasonable.43
The only explicitly allowable bfoq exception in the Guidelines is in the situation
"where it is necessary for the purpose of authenticity or genuineness ...e.g., an
actor or actress." 44 With respect to the defense based on state "protective" legislation, the 1965 Sex Discrimination Guidelines stated, "[T]he Commission will consider limitations or prohibitions imposed by such state laws or regulations [to be]
a basis for application of the bona fide occupational exception," 45 and thus not in
conflict with Title VII. However, in the 1969 Amendment to the Guidelines, the
Commission said that it
believes that such State laws and regulations, although originally promulgated for the purpose of protecting females, have ceased to be relevant...
[and] do not take into account the capacities, preferences, and abilities
of individual females and tend to discriminate rather than protect. Accordingly, the Commission has concluded that such laws and regulations conflict with Title VII ...and will not be considered a defense to an otherwise established unlawful employment practice or as a basis for the application of the bona fide occupational qualification exception. 46
Throughout recent history, the courts have been the vanguard in the constituttional development of human rights. However, the human right to equal employment opportunity for women was provided not by the courts, but by a lumbering,
deliberative Congress which unlocked the door to employment equality for women
4
not by design, but by a quirk of the legislative process. 7
40 Id. § 2000e-7.

4129 C.F.R. § 1604 (1969).
4.2
Udall v. Tallman, 380 U.S. 1, 16 (1965).
43 29 C.F.R. § 1604.1(a)(1) (1969) (emphasis added).
44id. § 1604.1(a)(2).
4r 30 Fed. Reg. 14927 (1965) (revoked 1969).

4629 C.F.R. § 1604.1(b)(2) (1969).
47

Itseems clear that opponents of the Civil Rights Act added sex in an attempt to clutter the bill and to, therefore, facilitate their drive to prevent itspassage. Despite
these abortive attempts, the bill passed with its sex provisions intact.
Comment, Sex Discrimination in Employment or Can Nattie Play Professional Football?, 4
U. SAN FRANcisco L. REv. 323, 334 (1970) (footnote omitted).
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Since the enactment of the 1964 Civil Rights Act, women have invoked Title
VII of the Act with varying degrees of success. In 1966, Mrs. Eulalie E. Cooper,
a Delta Airlines stewardess, was fired because she had married. She argued that
Delta did not require its male employees to be unmarried, and that she was therefore being discriminated against because of her sex. The court answered that the
discrimination "lies in the fact that plaintiff is married-and the law does not pre48
vent discrimination against married people in favor of the single ones." Thus, the
court here totally failed to answer Mrs. Cooper's argument that no male was ever
fired because he had married, just as the Fifth Circuit in the Phillips case failed to
answer Mrs. Phillips' argument that no male was ever refused employment at Martin
Marietta because he had pre-school age children. Moreover, the EEOC has said that
an employment policy which forbids or restricts the employment of married women
which is not applicable to married men is a prohibited discrimination based on sex.
To the Commission, it did not appear relevant that such a policy is not directed
against all females-so long as sex is a factor49in the application of the rule, such application involves discrimination based on sex.
Rather than denying Mrs. Cooper relief by holding that an employer could lawfully discriminate against married women (reasoning that has since become discredited by the Phillips decision), the Fifth Circuit could have refused to grant Mrs.
Cooper relief by applying § 2000e-2(h) of the Act, which allows employers to
apply different terms of employment to employees who work in different locations,
provided that the differences are not the result of an intention to discriminate because of sex.8 0 Since Mrs. Cooper was a stewardess, the difference in location of
her work site from those of the Delta employees who were not subject to a "single
only" rule was arguably not the result of intentional discrimination because of sex,
but rather the result of the fact that no men apply for the particular job. Hence,
Delta's "single only" rule, applicable only to employees who work in the passenger
section of an airplane during flights, all of whom happen to be women, would arguably not be a prohibited discriminatory rule.
In its opinion, the Cooper court also suggested that a male deprived of employment as a steward because he was a male might be subject to the bfoq exception.
This suggestion further illustrates a lack of familiarity with, or disregard of, EEOC
Guidelines § 1604.1 (a) (1) (ii) and (iii), which state that neither "stereotyped characterizations of the sexes" nor "preferences of . . . customers" warrant the application of the bfoq exception. 51
Another illustration of disregard of the EEOC Guidelines is a district court's
statement in Bowe v. Colgate Palmolive Co.52 that:
Generic classification between the sexes must be permitted on the basis of
general and generally recognized and basic differences in the physical characteristics, abilities, capacities, restrictions and limitations of the respective
sexes.583
In reversing Bowe and granting injunctive and monetary relief to the women in the
case who were discriminatorily laid off, the Seventh Circuit adopted language very
close to that in Guideline 1604.1(a) (1) (ii), saying, "it is best to consider individual
48 Cooper v. Delta Airlines, Inc., 274 F. Supp. 781, 783 (E.D. La. 1967).

49 29 C.F.R. § 1604.3(a) (1969).
50 42 U.S.C. § 2000e-2(h) (1964).
5129 C.F.R. § 1604.1 (a)(1)(ii), (iii) (1969).
52272 F. Supp. 332 (S.D. Ind. 1967), rev'd, 416 F.2d 711 (7th Cir. 1969).

53 272 F. Supp. at 365.
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qualifications and conditions" 5 4 in determining whether there has been unlawful
discrimination in applying a company weight lifting restriction to female employees
and not to male employees. In Bowe, male employees were allowed to apply for
transfer to jobs plant-wide, and female employees could only apply for transfer to
jobs requiring the lifting of no more than 35 pounds. If there were no "women"
jobs open, the female employees were laid off. The circuit court ordered compensation for those women who were discriminatorily laid off at the highest rate of pay
for such jobs as they would have bid on and qualified for if a non-discriminatory
job assignment scheme had been in existence.
The Court of Appeals for the Fifth Circuit, in Weeks v. Southern Bell Tele,
phone and Telegraph,55 adopted a position less strict than the Seventh Circuit's suggestion in Bowe that the individual qualifications of the applicant be evaluated. In
Weeks, the Fifth Circuit court said that in order to rely on the bfoq exception, an
employer must prove that he had "a factual basis for believing, that all or substantially all women would be unable to perform safely and efficiently the duties of the
job involved." 5 6 Relying on this statement, the plaintiff and the defendant in
Cheatwood v. South Central Bell Telephone and Telegraph Co., 57 engaged in a
battle of experts. The defendant's expert testified that "some women ...could
perform the lifting without hazards." 58 The plaintiff's expert testified that "25 to
50 percent of the female sex could perform the job." 59 On this evidence the court
held that the defendant failed to meet the burden imposed by Weeks of proving
that "all or substantially all women would be unable to perform safely and efficiently the duties of the position involved." 6 0
Cooper, Bowe, Weeks, and Phillips all dealt with alleged discrimination arising
out of acts done pursuant to an employer's own policies. Cases of discrimination
in which employers formed discriminatory policy in compliance with state weighthour legislation present an especially interesting problem in that the courts have
consistently reverted to the pre-Civil Rights Act decisions of the Supreme Court in
refusing to strike down such anachronistic state statutes. 61 However, in the 1968
54

416 F.2d at 718.

55 408 F.2d 228 (5th Cit. 1969).
Gold. at 235.
U

303 F. Supp. 754 (M.D. Ala. 1969).

5d. at 759.
GOId.
W Id.
61 In Vard v.Luttrell, for example, a three-judge federal district court in 1968 refused to
strike down Louisiana's maximum hour laws, which were applicable only to women, noting
that:
Sociological and economic changes, which have occurred since the early 20th century
decisions of the Supreme Court dealing with female labor laws, may be cited to dispel
the 19th century notions that women, historically, have been dependent upon and are
socially and economically inferior to men. . . .Those [early 20th century Supreme
Court] cases must control here until such time as the Supreme Court makes clear [sic]
it has abandoned the reasoning giving rise to those earlier decisions and thus declares
the law, in fact, changed. 292 F. Supp. 162, 164 (E.D. La. 1968).
The three-judge court refused to hear the argument that the legislation attacked was repugnant
to the 1964 Civil Rights Act, the law of the land, and thus void under the supremacy clause,
saying that it was not a function for a three-judge court to compare two statutes. 292 F. Supp.
162, 165 (E.D. La. 1968). On remand to the single judge district court, it was admitted by the

court that:
Removing the [state statutory] work hour limitations for women would place women
on an equal basis with men in the matter of overtime pay and make available to them
some, if not all, the opportunities offered men which plaintiffs urge they are being
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case of Rosenfeld v. Southern Pacific Co., 6 2 the district court took three important
steps toward the goal of equal employment opportunity for women. First, it held
that an employer's refusal to transfer a woman to a new position solely because of
her sex was a prohibited employment practice, even though the employer would have
violated state laws and regulations if he had transferred her to the position she desired. Second, the court held that the state hours and weights legislation did not
constitute a legitimate bfoq exception, that such legislation discriminated against
Swomen because of their sex in violation of the 1964 Civil Rights Act, and that those
laws were void under the supremacy clause. Finally, the court declared the 1965
EEOC Guidelines63 which tended to support the legislation under attack to be void
and of no effect.
In the case of Richards v. Griffith Rubber MillsO4 the Oregon Wage and Hour
Commission issued its Order No. 8 prohibiting any employer from requiring a female to lift or carry any object weighing more than 30 pounds. Defendant Griffith
Mills refused to give a female employee a position as a press operator, relying on
the order as circumscribing the permissible weights that could be lifted by a female
employee. The position was given to a male employee with less seniority than the
plaintiff. In striking down the order, the court said:
Griffith argues that under the Equal Protection Clause the State may constitutionally enforce Order No. 8. This is correct . . . (citing Muller v.
Oregon], but it is not the issue. ... The particularclassification... may be
reasonableunder the Equal 'Protection Clause, but it is no longer permitted
under the Supremacy Clause, and the Equal Employment Opportunity Act.
42 U.S.C. § 2000e-7. 65
Thus the Richards case is a reminder that the Supreme Court has yet to abandon the
reasoning which gave rise to such paternalistic opinions as Muller and Radice.
Unlike Richards, Phillips v. Martin Marietta was a case involving a discriminatory company policy, rather than a discriminatory state "protective" law. Thus, the
Supreme Court did not have an opportunity to express an opinion on the status of
state protective Legislation, which has been used more as a sword for discrimination
against women than as a shield -for their protection. Also, because Phillips was
decided under Title VII of the 1964 Civil Rights Act and not on constitutional
grounds, it dearly does nothing to enlarge women's virtually non-existent constitutional rights to freedom from sex discrimination in employment. However, Phillips does end the Fifth Circuit's reading into the Act a provision that only a discrimination based solely on one of the Act's specifically enumerated categories constitutes a per se violation of the Act. As Judge Brown pointed out, such a reading
of the Act would kill it, because employers would then be free to discriminate as to
non-statutory factors and could therefore effectively discriminate against the protected groups by, for example, imposing unreasonable physical or educational requirements upon the qualifications for employment of any member of a protected
66
group.
denied. However, it would not then be just a matter of allowing women to work overtime when they chose to do so, but they would be subjected to the obligation to work
more hours whether they want to or not under penalty of being discharged. We are
not convinced that all women would want such obligation. 292 F. Supp. 165, 168
(E.D. La. 1968).
62293 F. Supp. 1219 (CD. Cal. 1968).
631d. at 1224.
64 300 F. Supp. 338 (D. Ore. 1969).
6 Id. at 340 (emphasis supplied).
66 416 F. 2d 1257, 1260 (dissenting opinion).

1971]

RECENT DEVELOPMENTS

However, one unfortunate aspect of the Phillips decision is the Supreme Court's
suggestion that conflicting family obligations could possibly be more relevant to a
woman's job performance than to a man's and a basis for distinction under the
bfoq exception.6 7 The effect of this suggestion could be to revive a "sex plus"6s
defense to alleged discrimination, not by making it a defense to discrimination per
se (as the Fifth Circuit tried to do), but by enabling it to apply the bfoq to a proven
case of discrimination. As Mr. Justice Marshall indicated in a concurring opinion
in Phillips, "The exception for a 'bona fide occupational qualification' was not intended to swallow the rule."69 Moreover, he disagreed:
with the Court's indication that a "bona fide occupational qualification
reasonably necessary to the normal operation of" Martin Marietta's business could be established by a showing that some women, even the vast
majority, with pre-school-age children have family responsibilities that interfere with job performance and that men do not usually have such responsibilities. 70
Mr. Justice Marshall went on to express his
fear that in this case ...the Court has fallen into the trap of assuming that
the Act permits ancient canards about the proper role of women to be a
basis for discrimination. 7 '
The Phillips decision thus could signal an unfortunate retreat from the trend of
Bowe and Weeks, which suggest that an employer should determine on an individual
basis whether a prospective employee is qualified for the position she seeks, rather
than relying on "assumptions of the comparative employment characteristics of women in general ' 72 or "stereotyped characterizations of the sexes." 73 It was these assumptions and stereotyped characterizations about the frailty, proper role, and vulnerability of women that led to the Muller and Radice decisions and effectively
precluded women from constitutional protection from sex discrimination in employ'ment. Phillips could lead to the same undesirable result under the Act by enlarging the bfoq exception so as to undermine seriously its protection. In Phillips, the
Court would have done better to reverse the decision below and remand for a determination of the relief, if any, to be granted Mrs. Phillips. There was little justification in this case for the Court's mention of the bfoq exception because Martin
Marietta did not choose to defend on that ground, and it was not necessary to discuss the exception in order to hold that the Fifth Circuit erred in its reading of the
statute. Hopefully, Phillips will not be read to expand the bfoq exception to the
point where it will "swallow the rule." 74
Allan E. Roth
07 400 U.S. 542, 544.
08
"Sex plus" was Judge Brown's shorthand designation of the Fifth Circuit's reading into
§ 2000e-2(a)(1) of the Act a defense of another criterion of employment added to one of the
categories enumerated in the Act not being a per se violation of the Act. 416 F.2d 1257, 1260.
09 400 U.S. at 545.
70 Id. at 544.
71 Id. at 545.
72 29 C.F.R. § 1604.1 (a)(1)(i) (1969).
7a 29 C.ZRL § 1604.1 (a)(1)(ii) (1969).

74 400 U.S. at 545.
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FEDERAL INCOME TAX-THE TAX CHARACTER OF APPRAISAL LITIGATION
ExPENDrrurs-Woodwardv. Commissioner, 397 U.S. 572 (1970)-Virtually all
state corporation laws contain provisions requiring shareholder votes approving
'some types of corporate action. Shareholder votes are required usually on fundamental changes in the corporate structure or philosophy, such as adoption of a plan
of merger, sale of all or substantially all of the corporate assets, or amending the
articles of incorporation, to name a few. Of those corporate actions requiring shareholder votes only a few include special rights accorded to dissenting shareholders,
known as appraisalrights. 1 These dissenting shareholder rights are only important
in those corporate situations where the securities are not registered on a national exchange and therefore have no readily available market. When a shareholder vote
with appraisal rights is required for corporate action, those registering dissents have
the right to sell their shares at a fair price to either the corporation or the affirmative voting shareholders. Should the dissenters wish to sell, and a fair price is not
established by negotiation, then either party can petition the proper state court for
a final determination of the fair value of the dissenters' shares which the corpora2
tion or majority shareholders, as the case may be, must pay.
The Supreme Court recently considered the issue of the deductibility of costs and
expenses incident to an appraisal litigation as described above.3 The corporation
'and the taxpayers were situated in Iowa. The Woodwards were majority shareholders in the Telegraph-Herald, a corporation operating a daily paper, a radio
station and a printing plant. The corporation's original charter had a 20 year duration beginning in 1901, but was renewed in 1921 and 1941 for like terms. In 1960,
a special stockholders meeting was called for the purpose of considering a proposed
charter renewal to give the corporate existence perpetual life. Under Iowa corporation law, such a renewal requires a shareholder vote subject to dissenting voters appraisal rights. 4 The renewal proposal was approved at the meeting, one shareholder
dissenting.
The dissenting shareholder exercised her right of appraisal, but the "real value"
of her shares could not be reached through negotiation between herself and the affirmative voting shareholders. These latter shareholders, the Woodwards, instituted
an equitable action in .1962 pursuant to Iowa corporation law for a determination
of the real value of the dissenter's shares. The appraisal litigation began in 1962,
and ended in 1965 with a final determination of $1,620 per share for the dissenter's 379 shares.5 During the tax year 1963, the Woodwards paid $37,890.75
in professional fees (for accountants, attorneys, appraisers, etc.) for services rendered in connection with the appraisal litigation. In 1965, six months following the
final determination of real value, the Woodwards purchased the shares from the dissenting shareholder.
The Telegraph-Herald is a small, closely held family business, with the exception
of one shareholder, Mrs. Quigley. The family members of the corporation served
as officers and/or directors. Fred W. Woodward served as president and was majority shareholder (including trust stock). Mrs. Quigley acquired her 379 shares
of the corporation in 1952 by bequest from her husband; she was not an officer or
1

See, MODEL BusINESs CORPORATION ACT §§ 73, 74; IowA CODE ANN. cl. 491, §
491.25 (1946); N.Y. STOCK CORP. LAW art. 3 § 21 (McKinney 1951); OHIO REV. CODE §
1701.85 (Page Supp. 1970).
2 See, e.g., statutes cited in note 1 supra.
3

Woodward v. Commissioner, 397 U.S. 572 (1970).

4 IowA CODE ANN. ch. 491, § 491.25 (1946).

5 Woodward v. Quigley, 257 Iowa 1077, 136 N.W.2d 280 (1965).
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director of the corporation. From the initial acquisition in 1952 until 1961, Mrs.
Quigley was interested in disposing of her stock, but due to the nature of the corporation a readily available market for her shares was not present. However, when

the 1941 charter renewal expired Mrs. Quigley expected a market for her shares to
exist. By voting in the negative on the renewal issue, she acquired the absolute
right to have her stock purchased at its real value by those shareholders voting affirmatively on the renewal issue. Her purpose then in voting against the proposal
was not to precipitate a liquidation of the corporation by opposing the charter renewal, but to create a captive market for her shares in the small, family owned
corporation.
The Woodwards filed their joint return for 1963, deducting their proportionate
share of the professional fees from their adjusted gross incomes under Internal
Revenue Code of 1954 § 212 as ordinary and necessary expenses for the management, conservation and maintenance of property held for the production of income.
The deductions were disallowed and a deficiency determined against the taxpayers.
The Service took the position that the professional fees represented capital expenditures incurred in connection with the acquisition of the dissenting shareholders stock
under Internal Revenue Code of 1954 § 263 (a).6
The majority shareholders, principally the Woodwards, sought to treat the costs
of the litigation setting the price to be paid for Mrs. Quigley's shares as currently7
deductible ordinary and necessary expenses under Internal Revenue Code § 212.
If the majority shareholders prevailed, the expenses would offset, dollar for dollar,
ordinary income. In other words, each currently deductible dollar of expense would
reduce the Woodward's tax liability in proportion to their marginal tax rates.
Such an arrangement would be quite favorable to the Woodwards. However, should
the current deduction be disallowed, as the Service urged, the litigation costs would
be capitalized. That is, the costs would be added to the Woodwards' basis in the
stock acquired from Mrs. Quigley. For purposes of analysis the plight of F. W.
Woodward, largest stockholder and purchaser of Mrs. Quigley's shares, will be examined concerning the capitalization of the litigation fees. Mr. Woodward has
been a large stockholder, director, and executive of the corporation for many years.
Prior to 1961, Mr. Woodward transferred one fourth of the corporation's outstanding shares in trust, amounting to nearly one half of his entire stock holdings in the
corporation.
If he were required to capitalize the cost of the appraisal litigation, Mr. Woodward's basis in his newly acquired shares would be increased by his pro rata share of
such costs. Should he sell his shares, the costs thus added to his basis would reduce
OPetitioner's Brief for Certiorari at 7, 8, Woodward v. Commissioner, 397 U.S. 572 (1970).
7

Capitalization treatment is accorded by INT. REV. CODE of 1954, § 263, which reads in

part:
Section 263. Capital Expenditures
(a) General Rule.-No deduction shall be allowed for(1) Any amount paid out for new buildings or for permanent inprovements or betterments made to increase the value of any property or estate.
Ordinary and necessary expenses are deductible under INT. REV. CODE of 1954, § 212, specifically:
Section 212. Expenses for Production of Income
In the case of an individual, there shall be allowed as a deduction all the ordinary and necessary expenses paid or incurred during the taxable year(2) for the management, conservation, or maintenance of property held
for the production of income;
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his capital gain or increase his capital loss. To this extent capital gain, if any, is
afforded a tax shield which contrasts to the treatment of ordinary gain in the former
situation where the outlay is currently deductible as an expense. By applying these
costs against capital gain as increased basis, the tax reduction is limited to a maximum marginal tax rate of 35 percent; on the other hand, as an ordinary deduction
the reduction of tax liability is limited by a 70 percent marginal tax rate. However, it must be borne in mind that in the capitalization situation, a sale or exchange
(taxable event) of the shares must take place in order for the taxpayer to realize
the tax benefit of the costs. Further, as there is probably no market for the stock, it
is quite likely Mr. Woodward will retain his ownership until his death, at which
time the basis of his shares would be determined by the appraised value at his8
death, which would depend neither on original nor subsequently added costs.
At best, capitalization treatment of the litigation expenses is of less utility for the
taxpayer in reducing his overall tax liability and may ultimately prove to be valueless.9
The Woodwards petitioned the Tax Court for a redetermination of the assessed
deficiencylo Petitioner's theory was that the appraisal litigation expenses were deductible under § 212 because the primary purpose was to determine the real value
of the dissenters' shares rather than to defend or perfect petitioners' title to the
stock. The source of this argument emanates from the regulations under § 212,
specifically Treasury Regulation § 1.212-1 (K), 11 which states that expenses incurred
in defending or perfecting title to property are nontrade, nonbusiness expenses under § 212. Petitioner contended that if the professional fees paid in connection
with the appraisal litigation were characterized as expenses not incurred in defending or perfecting title to the minority shares, then the payments would be deductible
under § 212(a). The major premise in petitioner's argument is that the only test
for deductibility of such fees is whether or not they were expended in the defense or
perfection of legal title. The result of this premise is that if the fees are for the
iefense or perfection of legal title, the fees are not deductible under § 212; on the
other hand, if the fees are not for the defense or perfection of legal title, then the
fees are deductible under § 212.
Petitioners relied principally upon Walter S. Heller'2 and Smith Hotel Enterprises, Inc. v. Nelson.13 In Heller the Ninth Circuit held professional fees paid by
a dissenting stockholder in connection with litigation to establish and enforce appraisal rights deductible as ordinary and necessary expenses under § 212. Smith
Hotel involved professional expenses paid by a corporation to establish the fair
value of shares which the corporation was obligated to purchase from the dissenting
stockholders. The district court in Smith Hotel held the payment of fees to be
,ordinary and necessary business expenses currently deductible under § 212.
The Commissioner's theory was that either the fees were paid in defense or per8 INT. REv. CODE of 1954,

§ 1014.

9 This discussion is not intended to be an exaustive treatment of the various consequences
that may flow from a capital characterization, but a selective representative of the possibilities.
10 Woodward v. Commissioner, 49 T.C. 377 (1968).
31 Treas.

Reg. § 1.212.- (k) reads as follows:
Section 1.212-1 Nontrade or nonbusiness expenses.

(k) Expenses paid or incurred in defending or perfecting tide to property... constitute a part of the cost of the property and are not deductible expenses.
12 2 T.C. 371, affd 147 F.2d 376 (9th Cir., 1945), cert. denied, 325 U.S. 868 (1946).
13 236 T. Supp. 303 (E.D. Wis. 1964).
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fection of title under Treasury Regulation § 1.212-1(K) or were a cost of purchasing the dissenter's shares and therefore analogous to commissions paid in purchasing securities under Treasury Regulation § 1.263(a)-2(e). 14 Judge Tietjens,
speaking for the majority of the Tax Court, implicitly stated that the issue of deductibility was not resolvable using the defense or perfection of title criteria, presumably because the title to the shares was not in issue in the state court appraisal litigation. The decision of the court was based upon the Commissioner's second argument that the fees were a part of the acquisition cost of the shares. The court cited
Atzingen-Whitehouse Dairy, Inc., as dispositive of the cost of acquisition issue.15
This case held expenses paid an attorney for non-litigation services necessary to
consummate a stock purchase from dissenting shareholders nondeductible capital
expenditures. The Tax Court held that the Woodward's fees were capital in nature
and were to be added to the basis of the shares, rather than being deductible under
§ 212.
On appeal to the Eighth Circuit, the decision of the Tax Court was affirmed. 16
The petitioners again argued that the sole test for the capitalization or deductibility
of litigation fees is whether the primary purpose of such litigation was to defend or
perfect title. Since title to the dissenters stock was not in issue in the litigation,
the petitioners argued that the fees should be treated as deductible expenses under
§§ 212 and 263. The Commissioner, on the other hand, reasserted the argument that
formed the basis of the holding of the Tax Court. The court of appeals disregarded both Heller and Smith Hotel as being unpersuasive. Heller was distinguished
on the buyer-seller fact differentiation, and Smith Hotel simply was not followed.
In the Supreme Court, on certiorari, 17 Woodward was combined with a Seventh
Circuit case, United States v. Hilton Hotels Corporation.'8 The Woodward decision was affirmed, while the Hilton holding, that appraisal litigation expenses paid
by a purchasing corporation were currently deductible, was reversed. The fact
differentiations between the two cases were:
(1) In Hilton, the applicable appraisal statute required the corporation to purchase at fair value the dissenters stock therefore involving §
162,19 but in Woodward, it was the shareholders voting in the affirmative
that were required to purchase the dissenting stock, thus involving section
212;

(2) The New York corporation law vested title to the shares in Hilton
upon formal registration of dissent prior to the appraisal litigation, but the
Iowa provision does not shift title at all; the Woodwards received title at
purchase, some six months following the appraisal proceedings.
The Court stated that as far as the capital versus current distinction is concerned, §
14 Treas.

Reg. § 1.263 (a)-2(e) reads as follows:
Section 1.263 (a)-2 Examples of capital expenditures.
The following paragraphs of this section include examples of capital expendi-

tures:
(e) Commissions paid in purchasing securities. Commissions paid in selling securities are an offset against the selling price, except that in the case of dealers in securities such commissions may be treated as an ordinary and necessary business expense.
15 36 T.C. 173 (1961).
10 Woodward v. Commissioner, 410 F.2d 313 (8th Cit. 1969).
17 Woodward v. Commissioner, 397 U.S. 572 (1970).
18285 F. Supp. 617 (N.D. Ill. 1968), aff'd, 410 F.2d 194 (7th Cit. 1969), rev'd, 397 U.S.
580 (1970).
10 INT. REv. CODE of 1954, § 162.
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162 and § 212 have identical scope, rendering the identity of the purchaser under
state law irrelevant. Similarly, the Court attached no legal significance to the timing by the different state statutes of the vesting of legal title, even though there was
a conceptual basis for a legal distinction.
Mr. Justice Marshall in writing for the Court explicitly asserted that the use of
the primary purpose test is to be restricted to only those cases involving expenses of
defending or perfecting title to property; the test is not to be used in cases involving
expenses of acquiring property. Further, in a case involving the acquisition of property the "origin test," approved by the Court in United States v. Gilmore,20 is to be
utilized in characterizing litigation expenses. The Court defined the origin test
only in the context of The Gilmore holding and stated the result of its application
in Woodward. Apparently, the test is -an "examination of the origin and character
of the claim" out of which the litigation arose. The application of the origin test
in Gilmore resulted in the determination that expenses of defending against a suit
of divorce necessarily arise from the personal relationship of marriage and are therefore not deductible. As the Court applied the test in Woodward, it would seem the
litigation arose out of the acquisition of the dissenter's shares under the state stat2
ute. '
One issue which will surely be raised in future tax cases is how to apply the
origin test. If one looks to the Supreme Court for guidance, one may well be discover a variance in the approach used by the Court in Woodward, vis a vis the
application announced in Gilmore. If the origin of the litigated claim in Gilmore
is the personal relationship of marriage, rather than the legal rights and responsibilities of parties under family law, then it would seem to follow that the origin of the
litigated claim in Woodward would be the decision to preserve the going concern
value of the corporate entity and the respective investments therein, rather than the
legal responsibility to purchase dissenters shares at a fair value under the Iowa appraisal statute. Put another way, in Gilmore, the Court found the origin in the
circumstances leading to legal consequences, while in Woodward the origin may have
been the legal consequences themselves.
The characterization of sellers expenses, as opposed to buyers expenses raises
another issue unresolved after Woodward.22 Both Woodward and Hilton presented situations involving purchasers rather than sellers of dissenters' stock. The
Heller case, involving the seller's side of the transaction, was cited to the Court but
was sidestepped in a footnote, wherein the Court stated that Heller, decided in
1943, may have been resolved on the erroneous assumption that the "predecessor
of § 212 permitted the deduction of some expenses that would have been capitalized
if incurred in the conduct of a trade or business." 23 However, the Woodward opinion generally treats acquisitions and purchases as sales and dispositions, relying
heavily on an analogy with the capitalization of brokerage fees under Treasury
Regulation § 1.263 (a) -2(e). That regulation treats brokerage fees on either side of
the transaction as capital in nature. Since the Court relied upon the regulations for
purposes of the similarity between commissions and litigation fees, it is at least
20 372 U.S. 39 (1963).
21
See, Gibbs, Legal Fees: Supreme Court cases requiring capitalization will have broad
impact, 33 J. TAX. 201 (1970).
22
See, Third Nat'l Bank v. United States, 427 F.2d 343 (1970), disapproving of Heller,
supra note 12, and holding that the Woodward opinion required legal fees arising out of appraisal proceedings paid by the dissenting shareholder in disposing of his stock to be capitalized.
23 397 U.S. 572, 575 n.3 (1970).
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questionable to treat the sale side of the appraisal litigation the same as ·t he commissions on a stock disposition, thus capitalizing litigation expenses on both sides.
Hilton and Woodward did resolve the conflict in the circuits as to the tax character of the appraisal litigation expenses of a purchasing shareholder or corporation. In both situations the origin and character of the appraisal litigation expenses was determined to be the legal requirement to purchase under the respective
appraisal statutes, requiring such expenses to be capitalized as a part of the cost of
acquisition.
Jay R. Dingledy

