ADMINISTRATIVE

LAW-JUDICIAL REVIEW OF

PUC ORDERS-CRITERIA FOR REVERSAL
A proceeding was instituted before the public utilities commission
on a complaint alleging that a grade crossing of railroad tracks and a

county road was dangerous, and requesting that flashing warning lights
be installed at the crossing. A hearing was held before an attorney
examiner at which time testimony and exhibits were presented on behalf
of the complainants and the railroad company. The examiner recommended that flashing lights and short arm gates be installed. The
commission adopted the examiner's findings of fact and law and ordered
installation. The railroad company appealed the order. Held, since it
does not appear from the record that the order is unreasonable or unlawful,
the order is affirmed. New York Central R. Co. v. Public Utilities
Commission of Ohio, 163 Ohio St. 250, 126 N.E. 2d 320 (1955).
The earliest regulation of railroads was by the Board of Railroad
Commissioners. 64 OHIO LAWS 111 (1867). Under this act there was
no provision for judicial review of their orders. The Railroad Commission Act of 1906 fixed a procedure by which a dissatisfied party
could commence an action in a court of common pleas to vacate or set
aside such orders on the grounds of unreasonableness or unlawfulness.
98 OHIO LAWS 342, 358. The Public Service Commission Act of 1911
changed the jurisdiction of the first appeal to the common pleas court
of Franklin County, but left unchanged the criteria for such action.
102 OHIO LAWS 349. The Public Utilities Act of 1913 defined with
more definiteness the scope of judicial review of public utilities commission orders as well as the criteria of review. "No court other than
the Supreme Court shall have the power to review, suspend or delay any
order of the public utilities commission . . ." 103 OHIO LAWS 814,
OHIO REV. CODE SECTION 4903.12, (G.C. §543). "A final order

made by the public utilities commission shall be reversed, vacated or
modified by the Supreme Court on appeal, if upon consideration of the
record, such court is of the opinion that such order was unlawful or
unreasonable." 103 OHIO LAWS 815, OHIo REV. CODE SECTION
4903.13 (G. C. §§544, 545).
The direct review of public utilities commission orders by the
Supreme Court has cast upon that court the duty of reviewing the evidence to determine if it will reasonably support the order. In recognizing
this function as part of its review of commission orders, the court has laid
down the test that the findings of the commission should not be disturbed
unless they are manifestly against the weight of the evidence. St. Clairesville v. PUC, 102 Ohio St. 574, 132 N.E. 151 (1921). When invoked
by the court, this rule has been used as a basis to affirm the commission's
orders, Lorain-lZmherst Transit Co. v. PUC, 108 Ohio St. 272, 140
N.E. 2d 604 (1947); Continental Freight Forwarding Co. v. PUG,
126 Ohio St. 16, 183 N.E. 790 (1932); Lykins v. PUG, 115 Ohio St.
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376, 154 N.E. 249 (1926); Pennsylvania R. Co. v. PUG, 109 Ohio
St. 69, 141 N.E. 839 (1923), or to reverse and remand them, Cincinnati Traction Co. v. PUG, 112 Ohio St. 699, 148 N.E. 921 (1925)
according to the evaluation of the evidence in the record in each case.
Implicit in the rule is the fact that the record certified to the court must
be complete, so as to enable the court to make its determination on the
basis of all the evidence considered by the commission in making the
order. A recent case illustrates the court's approach in these appeals.
In a hearing on a complaint alleging that existing passenger service
between Toledo and Columbus was inadequate, the record, on which
a commission order requiring more service was based, contained both
competent and hearsay evidence. The hearsay evidence consisted of the
testimony of various local and state officials, admitted over timely objections, as to complaints and opinions expressed to them by constituents
and friends concerning the inadequate service. The Supreme Court
reversed and remanded the order saying, "Where the record of a hearing
before the public service commission contains competent evidence, along
with incompetent evidence, and it is impossible to determine to what
extent the order of the commission is based on competent evidence, this
court will not attempt to determine whether such order is based on
sufficient evidence, unless the findings of the commission reveal they are
based on competent evidence." Chesapeake & Ohio Ry. Co. v. Public
Utilities Commission of Ohio, 163 Ohio St. 252, 126 N.E. 2d 314
(1955).
In most decisions on appeals from public utilities commission orders,
the Supreme Court assumes without comment its role as reviewer of the
evidence and expresses its judgment, whether it be affirmance or reversal,
in the statutory language prescribing its power to review. Thus in reviewing an order made following a hearing on a complaint alleging unreasonableness in the commercial rates for hauling coal between Nelsonville and
Toledo, where the evidence consisted of tables of rates based on the
distance of the haul used .by the appellant railroad company and other
companies, as well as testimony of a number of railroad officials, the
court affirmed the order holding, "This court will not substitute its judgment for that of an administrative agency, created pursuant to an act of
the Legislature, as to matters within its province. Before the court will
interfere with an order of the railroad commissioners, or its successors,
it must appear from a consideration of the record that the action of the
commission was unlawful or unreasonable." Hocking Valley R. Co. v.
PUG, 92 Ohio St. 362, 110 N.E. 952, (1915). See also City of Marietta
v. PUG, 148 Ohio St. 173, 74 N.E. 2d 74 (1947); Pollitz v. PUG,
96 Ohio St. 560, 118 N.E. 109 (1917); Akron C. & Y. R. Co. v.
PUC, 96 Ohio St. 359, 117 N.E. 314 (1917); Wheeling & L.E.R.
Co. v. PUC, 96 Ohio St. 370, 117 N.E. 317 (1917); Settle v. PUG, 94
Ohio St. 417, 114 N.E. 1036 (1916).
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Though the court in some cases applies the test "against the manifest
weight of the evidence" and in others refers to "unlawfulness or unreasonableness" in reaching its decision, this is really a distinction without a
difference. Clearly, an order that is against the manifest weight of the
evidence on which it is allegedly based is unlawful and unreasonable,
and conversely, an unlawful or unreasonable order, would be one that
is against the manifest weight of the evidence. In some cases the court
recites both tests as the basis for its judgment. For example, in an appeal
from an order granting a certificate of public convenience and necessity
to the Railway Express Agency, Inc., to operate on certain highways
of the state over regular routes and between fixed termini and intermediate
points, the Supreme Court stated, "It is fundamental that this court as a
reviewing court will not interfere with a finding and order of the Public
Utilities Commission unless it appears from the record that such finding
and order is manifestly against the weight of the evidence or is unreasonable or unlawful." H & K Motor Transp. Inc. v. PUC, 135 Ohio St.
145, 19 N.E. 2d 956 (1939). See also, Alman Transfer & Moving Co.
v. PUC, 143 Ohio St. 292, 54 N.E. 2d 958 (1944); Adams v. PUC,
141 Ohio St. 255, 47 N.E. 2d 773 (1943); Gilbert v. PUC, 131 Ohio
St. 393, 3 N.E. 2d 46 (1936). The only exception to the otherwise uniform line of precedents arises in cases where the order is alleged to be confiscatory in nature, in which case the Supreme Court must grant a trial
de novo and render its independent judgment on the evidence, Ohio
Utilities Co. v. PUG, 108 Ohio St. 143, 140 N.E. 497 (1923) reversed in 267 U.S. 359 (1925); Ohio Valley Water Co. v. Ben Avon
Borough, 260 Pa. 289, 103 Ad. 734 (1918) reversed in 253 U.S. 287
(1920).
Though the Supreme Court in its review of public utilities commission orders acts in accordance with the Public Utilities Commission Act,
supra, it is of interest to note that the Ohio Administrative Procedure Act,
OHIO REv. CODE SECTION 199.01 et seq., 120 Ohio Laws 358 (1943),
121 Ohio Laws 575 (1945), prescribes similar provisions for the review by common pleas courts of orders of administrative agencies
covered by that act. "The court may affirm the order of the agency
complained of in the appeal if it finds upon consideration of the entire
record . . . that the order is supported by reasonable, probative and
substantial evidence and is in accordance with the law. In the absence
of such a finding, the court may reverse, modify or vacate the order,
or make such other ruling, as is supported by reliable, probative and
substantial evidence and is in accordance with the law." OHIO REv.
CODE SECTION 119.12. In applying this test to appeals from administrative
orders, the courts have often departed from the statutory wording and
phrased the criteria of their review in terms similar to those used by the
Supreme Court in reviewing public utilities commission orders, State v.
Tancer, 158 Ohio St. 128, 107 N.E. 2d 352 (1952), Meyer v. Dunifon,
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88 Ohio App. 246, 94 N.E. 2d 471 (1950); Farrandv. State Medical
Board, 151 Ohio St. 222, 85 N.E. 2nd 113 (1949). Thus in reviewing
a one year suspension of appellant's license to practice osteopathy for
advising a patient to consult an illegal practitioner for medical diagnosis
and treatment, the common pleas court of Franklin County held, "The
test of the reviewing court to be applied to an order of the board is whether
or not it was against the manifest weight of the evidence." Shearer v.
State Medical Board, 91 Ohio App. 277, 97 N.E. 2d 688 (1950).
The principal cases herein cited establish the continued consistency
of the court's role in the judicial review of public utilities commission
orders. Therefore, in an appeal from an adverse order of the commission,
the appellant should limit his assignment of errors to points bearing on the
unlawfulness or unreasonableness of the order, or the fact that it is
against the manifest weight of the evidence, for the uniform line of
precedents over the last forty years clearly indicates that these are the
only criteria on which the Supreme Court will reverse the commission's
order.
Marc Gertner
CONSTITUTIONAL

LAw-AIR COMMERCE-

HAS CONGRESS PRE-EMPTED ITS CONTROL?

The Civil Aeronautics Board promulgated regulations permitting
airplanes to fly over the village of Cedarhurst at altitudes less than 1,000
feet, under certain conditions, thus insuring safe take-offs and landings
at Idlewild Airport. Thereafter, defendant enacted an ordinance which
prohibited all flights above the village of less than 1,000 feet. Plaintiffs
-representing
a significant segment of the air transport industry-contended that the ordinance was void because in direct conflict with CAB
regulations issued under the Civil Aeronautics Act of 1938. Cedarhurst
claimed that the Act permitted only federal regulation of "navigable
airspace," i.e., heights above 1,000 feet in this case, and that the regulations were therefore in violation of the enabling statute. Held, the
ordinance is invalid because Congress has pre-empted the field of
control and regulation of aircraft flights, "including the fixation of
minimum safe altitudes for take-offs from and landings at airports."
Allegheny Airlines, Inc., et al. v. Village of Cedarhurst, et al., 132 F.
Supp. 871 (E.D. New York, 1955).
Federal regulation of air commerce, first under the Air Commerce
Act, 44 STAT. 2119, 49 U.S.C. §§171-184 (1926), and later the Civil
Aeronautics Act, 52 STAT. 973, 49 U.S.C. §§401-722 (1938), embraces
intrastate as well as interstate operations. The later Act defines air
commerce subject to federal control as "interstate . . . or any operation

or navigation of aircraft within the limits of any civil airway or any
operation or navigation of aircraft which directly affects, or which may
endanger safety in, interstate . . . commerce." 49 U.S.C. §401 (3)

(1938). (Emphasis added.) Intrastate operation is thus expressly included
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within the scope of the Act. Congressional power of such scope is not
open to serious question. Southern Railway Co. v. U.S., 222 U.S. 20
(1911); Shreveport Rate Cases, 234 U.S. 342 (1913); NLRB v. Jones
& Laughlin, 301 U.S. 1 (1937) ; Wisconsin Ry. Commission v. Chicago,
Burlington & Quincy R.R. Co., 257 U.S. 563 (1922).
The Civil Aeronautics Act established the CAB to regulate air
commerce. The Act set up a nationwide scheme of air traffic control
administered by the CAB. Under the Act the CAB is to regulate
"navigable airspace." This is defined as "air space above the minimum
altitudes of flight prescribed bv regulations issued under this chapter."
49 U.S.C. §401 (24) (1938). Flights over congested areas such as
Cedarhurst were set at a 1,000 feet minimum. This is the basis for
defendant's assertion that the regulation under consideration is without
the scope of delegated authority. A reading of the Act and the legislative
history seems clearly to indicate that Congress intended "safety" to be
the standard to guide the Board and that this is suflicient to embrace the
contested regulation. "It shall be its duty to promote safety of flight ...
including rules as to safe altitudes of flight . . ." 49 U.S.C. §551 (a)

(7). "The regulation of air commerce in such manner as to best promote
its development and safety." 49 U.S.C. §402 (e). Further evidence of
statutory basis for such a regulation as questioned here is found in the
legislative history of the 1926 Act. Landing and taking-off altitudes were
not to be rigidly fixed levels, but would "vary with the terrain, the
location of the cities, and the location of the landing fields." H.R. REP.
No. 572, 69th Cong., 1st Sess. App. Sec. 2E (1926). This would seem
even more relevant and reasonable to attribute to the legislature today.
The embraciveness of Congressional intent, above demonstrated,
appears to justify the court's view that the Federal Act is so pervasive as
to pre-empt the entire field of air flight regulation. The whole necessarily
includes the parts; pre-emption of the entire field thus encompasses control of flying heights, the particular segment here involved. It is fundamental constitutional law that federal power properly exercised supersedes
conflicting state action constitutionally possible under the doctrine of
concurrency in the absence of Congressional pre-emption. The nature of
the conflict judicially required for supersedure is stated thusly in Cloverleaf Butter Co. v. Patterson, 315 U.S. 148, 156 (1941): "When the
prohibition is not specific but inferable from the scope and purpose of
the federal legislation, it must be clear that the federal provisions are
inconsistent with those of the state to justify the thwarting of state
legislation." (Emphasis added.) Such inconsistency is clearly apparent
here inasmuch as the municipal ordinance expressly prohibits what the
CAB regulation explicitly authorizes.
The same result is reached if, following Oregon-Washington Co.
v. State of Washington, 270 U.S. 87, 102 (1925), it is reasoned that
"when Congress has acted and occupied the field, .. . the power of the
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States to act is prevented or suspended." The history of the two federal
acts, viewed in terms of the inevitable character of the subject matter
at hand, points to air commerce as a field peculiarly the exclusive concern
of the federal government.
David A. Katz
CONSTITUTIONAL LAW--"PAY WHILE VOTING"

STATUTE-

SUBSTANTIVE DUE PROCESS-POLICE POWER,
ARBITRARY AND UNREASONABLE

EXERCISE OF

On the day of a general election in Illinois, plaintiffs, employees
of defendant corporation, received defendant's permission to be absent
from work for two hours in order to vote and each plaintiff actually
used that time for that purpose. Thereafter, defendant refused to pay
plaintiffs for more than the hours actually worked on election day,
whereupon plaintiffs brought suit against their employer for a violation
of the Illinois Election Code. This Code requires all employers to allow
their employees two hours absence to vote on election day and prohibits
the employers from imposing any penalty for the absence or making any
deduction "on account of such absence from his usual salary or wages."
ILL. ANN. STAT. CHAPTER 46, SECTION 17-15 (1951). Judgment was
rendered for the plaintiffs in the circuit court and appeal was then taken
directly to the Supreme Court of Illinois. Held, reversed, the statutory
provision for mandatory compensation being unconstitutional as a violation of due process and equal protection of the laws guaranteed by the
state constitution. Frances Heimgaertner et al. v. Benjamin Electric
Manufacturing Co., 6 Ill. 2d 152, 128 N.E. 2d 691 (1955).
The statute held unconsitutional in the present case was one of
the so-called "pay while voting" statutes currently in force in various
forms in twenty-seven states. These statutes are collected in 47 NwU.L.
REV. 252, footnote 4 (1952). Most of these statutes were products of
reform legislation of the late nineteenth and early twentieth centuries.
Although they have been in effect in many cases for over half a century,
the remarkably few instances of their litigation reflect the relatively
infrequent application of their remedial provisions. 47 COL. L. REV.
135, 137 (1947).
Prior to the instant case the constitutionality of these statutes had
been questioned in the courts of only five states. They had been sustained
in State v. Day-Brite Lighting Co., Inc., 362 Mo. 299, 240 SAV. 2d
886 (1951); People v. Ford Motor Co., 271 App. Div. 141, 63 N.Y.S.
2d 697 (1946); Ballarini v. Schlage Lock Co., 100 Cal. App. 2d Supp.
859, 226 P. 2d 771 (1950), but were invalidated in Illinois Central
Railroad Co. v. Commonwealth, 305 Ky. 632, 204 S.W. 2d 973 (1947);
People v. Chicago, Milwaukee and St. Paul Railway Co., 306 Ill. 486,
138 N.E. 155 (1923). The Missouri case was reviewed and affirmed
by the Supreme Court of the United States in Day-Brite Lighting Co.,
Inc. v. State of Missouri, 342 U.S. 421 (1951).
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The basic issue involved in the five cases was whether the mandatory compensation provision of the "pay while voting" statutes was
an improper and invalid exercise of the police power of the state. In
affirming the Day-Brite case, supra, the Supreme Court of the United
States emphasized that it was not the role of the judiciary to weigh the
wisdom of state legislation or to decide if that policy offends the public
welfare.. It held that the police power did extend to protection of the
right of suffrage. As the end of unrestricted voting sought by the legislature was proper and as payment by employers for employees' voting
hours was a means directly related to that end, there was such sufficient
relation between the means adopted and the end sought to make it a
valid exercise of the police power, and to preclude the court from
examining the advisability, effect and necessity for the legislation. The
Supreme Court also held that the act did not amount to a denial of equal
protection of the laws by creating an arbitrary classification, since this
classification of employers as those required to pay for their employees'
voting hours was an attempt to relieve employees from employer domination and the need for such a classification was up to the judgment of
the legislature alone. Day-Brite v. State, supra. The Court affirmed the
Missouri holding that the statute applied equally to all persons covered
by the act and that this was all the equal protection principle required.
State v. Day-Brite, supra. This same view as to the function of the
judiciary in reviewing legislation challenged as a violation of due process
found expression in the New York and California decisions. People v.
Ford; Ballarini v. Schlage, supra.
The Illinois court in the principal case, however, did not follow
this interpretation of due process. It admitted that its earlier decision in
1923 was no longer controlling, as that had been based on the long-since
repudiated holding in Lochner v. New York, 198 U.S. 45 (1905).
Thus excluding the issue from the rule of stare decisis, thq court proceeded to examine the case in the light of its view on substantive due
process. It granted that safeguarding and promoting the exercise of the
right of suffrage was a legitimate end for the use of the state's police
power, a premise it had denied in 1923. Then the court defined a proper
exercise of the police power as "whether the statute is reasonably designed to remedy the evils which the legislature has determined to be
a threat to the public health, safety and general welfare." With this
standard the court measured the act. It found that modern labor
conditions and modem transportation had substantially divorced the
problem of voting participation from the master-servant relationship, to
which it might have been attributed in 1908 when the act was first
passed. As the root of this evil was no longer potential employer coercion
against employees' voting rights, the legislation was not a necessary or
effective means of increasing election participation and as it was, therefore, an arbitrary means having no "real or substantial relation" to the
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end sought; it violated the state's due process clause. The court also
held that the act violated the equal protection of the laws guarantee as
the salaried or wage-earning employees classification did not rest on
"some difference which has a reasonable and just relation to the act in
respect to which the classification is proposed."
In thus holding, the Illinois court has aligned itself with the
considerable number of state courts which in the interpretation of their
own state constitutions still follow the substantive due process doctrine,
repudiated by the Supreme Court of the United States since the middle
1930's. See Paulson, The Persistence of Substantive Due Process in the
States, 34 MINN. L. REv. 91 (1950). This basic dichotomy rests on
the differing concepts of judicial review of state actions. Those courts
following the older, traditional view of substantive due process place on
the judiciary the function of investigating the necessity and efficacy of
legislative acts. Those following the newer view espoused by the United
States Supreme Court would reserve that essentially legislative role for
the legislature and limit the judicial function to determining if the end
is valid and if the means bears some reasonable relation to the end. As
stated by Mr. Justice Murphy in a case involving similar concepts of
due process, "we cannot fail to recognize the requirements [of a substantial, more-than-rational relationship between the means and the end
of a legislative act] as an argument for invalidity because this court
disagrees with the desirability of the legislation ...We are not equipped
to decide desirability ...The forum for the correction of ill-considered
legislation is a responsive legislature." Daniel 'U. Family Security Life
Ins. Co., 336 U. S. 220, 224 (1949).
John A. Hoskins
CONSTITUTIONAL LAW-PURLIC PURPOsE-APPROPRIATION
To

VETERANS ORGANIZATIONS

On the ground that the appropriation violated the Ohio Constitution,
relators sought to enjoin payment of public funds appropriated by the
state legislature to eight veterans organizations, "for the rehabilitation
of war veterans and for the promotion of patriotism." Held: since a
majority of the judges had doubt as to the unconstitutionality of the appropriation act, it must be held valid by virtue of OHIO CONSTITUTION,
ART. IV §2. Dickman v. Defenbacher, 164 Ohio St. 142, 128 N.E.
2d 59 (1955).
Among the many facets of the due process concept that A's goods
cannot be given to B is the public purpose doctrine, the essence of which
isthat taking A's money by taxation is lawful only when the expenditure
of those monies fulfills a public purpose. Loan Association v. Topeka, 20
Wall. 655, 22 L. Ed. 455 (1874). This doctrine was widely invoked
by the 19th century courts to void legislative appropriations to private
industries. However, by failing to distinguish the public character necessary for eminent domain from that required to receive grants of tax
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monies, the courts invariably permitted appropriations to public utilities.
Sharpless v. The Mayor of Philadelphia, 21 Pa. 147 (1853); People
v. Salem, 20 Mich. 452 (1870). To tighten the prohibition many states
enacted constitutional provisions forbidding appropriations to private associations and corporations, e.g., MAss. CONST., PART II C I, §I, ART. IV;
MINN. CONST., ART. IX, § 1; N. Y. CONST., ART. VII, §8; see McAllister, Public Purpose in Taxation, 18 CAL. L. REV. 137 (1930).
Section 4, Article VIII of the Constitution of Ohio reads: "The
credit of the state shall not, in any manner, be given or loaned to, or
in aid of, any individual association or corporation whatever . . ." Provisions of this type are not interpreted literally by the courts, but rather
to effectuate the purpose behind them, i.e., to prevent grants which would
result in private gain. Thus, private appropriations may be approved
if they result in a public purpose. The courts' functions, then, are to
determine, first, if the legislature's stated objective is a public purpose,
and, secondly, whether that objective will be accomplished by the particular appropriation act. In the exercise of these functions a broad
interpretation has obtained which accepts most legislative declarations as
public purposes, including that of promotion of patriotism as approved
in the principal case. Hagler v. Small, 307 Ill. 460, 138 N.E. 849
(1923); Lyman v. Adorno, 133 Conn. 511, 52 A. 2d 702 (1947).
Whether the means chosen by the legislature would achieve the
desired end is the issue which divided the court in the principal case.
One of the methods employed to solve this question is to hold that public
purposes can be carried out only by public officers or agents of the state
acting on a contractual basis. Under this view, a grant to a private organization is per se for a private purpose. V.F.W. v. Childers, 197 Okla. 331,
171 P. 2d 618 (1946); cf. Powell v. Thomas, 214 S.C. 376, 52 S.E.
2d 782 (1949); Kingman v. Brockton, 153 Mass. 255, 26 N.E. 998,
11 L.R.A. 123 (1891); Darby v. Otterman, 122 Kan. 603, 252 Pac.
903 (1927).
A second approach is to analyze the probable operation of the questioned appropriation act to determine how the funds will be spent, what
control the state has over them, and what final end will -be achieved.
This type of reasoning led the California court in Allied Architects v.
Payne, 192 Cal. 431, 221 Pac. 209, 30 A.L.R. 1029, to validate sections
1261 and 1262 of the Military and Veterans Code which authorized
counties to erect and maintain facilities for the exclusive use of veterans.
The court determined that such action would promote patriotism. This
principle was broadened in W'all v. State, 73 Cal. App. 2d 838, 167 P. 2d
740 (1946), by permitting legislative grants directly to the veterans
organizations, apparently for the maintenance of these facilities, provided that an accounting of the disbursement of funds was made to
the state. The Wisconsin Supreme Court, after deciding that an American
Legion Convention in Milwaukee would promote patriotism in those
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witnessing its parade and patriotic programs, approved the grant of state
credit to defray expenses of holding the convention. However, the
court carefully reviewed the manner in which the funds would be disbursed and approved it because the bills for incurred expenses were to
be presented to a state officer who could check their validity before payment. At the same time the court held unconstitutional the giving of a
check to the convention committee to be deposited with the National
American Legion on the ground, inter alia, that this would not necessarily promote patriotism. State v. Smvth, 235 Wis. 443, 293 N.W. 161
(1940). In one Ohio case the granting of tax revenues to a county
agricultural society for the specific purpose of holding a county fair was
held constitutional because the court reasoned that the fair would accomplish a public purpose by furthering "the advancement of learning and
the dissemination of useful knowledge." State v. Kerns, 104 Ohio St.
550, 136 N.E.217 (1922).
Judge Hart, dissenting in the principal case, utilizes both of the
above approaches in his analysis of the constitutional question before
the court. He points out that there are state agencies existing which
could execute the objectives of the act, that the veterans organizations
are private, that there is no effective mode of limiting the expenditure
of the granted funds, that in actuality the organizations themselves determined for what purposes the funds were to be spent, and that the
funds were, in fact, spent for the general expenses of the organizations.
The majority of the court utterly ignored the issue of accomplishment of the stated public purpose, apparently assuming that a mere
declaration of the end to be achieved and a legislative indication of the
means towards that end were sufficient to guarantee its achievement.
Such failure to inquire into the questions of actual accomplishment of a
public purpose through an appropriation of tax revenues virtually emasculates the constitutional provision enacted to prevent legislative grants
resulting in private gain. It is submitted that the court in Dickman v.
Defenbacher has upheld neither Section 4, Article VIII of the Ohio
Constitution, nor the due process concept of public purpose.
Joan Krauskopf
DoMEsTIc RELATIONs-TEMPORARY ALIMONY AND INTERIM
ATrORNEY FEES-WHEN IS WIFE ENTITLED To:

Action by husband for divorce on grounds of extreme cruelty and
gross neglect of duty. Wife denied husband's allegations and crosspetitioned for separation and support on the same grounds. On wife's
motion, the Common Pleas Court of Cuyahoga County ordered husband
to pay wife $5,000.00 interim attorney fees, $1,725.00 a month temporary alimony and $325.00 a month for support of their son. Husband
was considered a wealthy man and had an income of $105,000.00 in
1953. Wife had an estate in her own right of $135,000.00, netting
her an income of $4,800.00 a year. Husband appealed. Held: The
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amount of the order is far in excess of any of the reasonable immediate
needs for support of the defendant and her son and was based entirely
on plaintiff's ability to pay, without consideration given to other essential
factors. The court also held that the order for interim attorney fees
as expenses for the suit could not be justified on any legal basis. This
defendant was possessed of sufficient funds to present her defense to
plaintiff's petition and to prosecute the claims contained in her crosspetition. Stone v. Stone, 98 Ohio App. 240, 122 N.E. 2d 404 (1954).
The theory of temporary alimony is that a husband is
for his wife's support by virtue of the marriage relationship,
time as a divorce is granted. Englund v. Englund, 92 Ohio
110 N.E. 2d 35 (1952); Hudson v. Hudson, 189 Ga. 410,
912 (1939).

responsible
until such
App. 527,
5 S.E. 2d

This same theory applies to the allowance of interim attorney fees,
Tome v. Tome, 180 Md. 31, 22 A. 2d 549 (1941). Two additional
theories which support this allowance are: (1) the implication that if the
wife brings the action, she has a right to assert her marital rights against
her husband in the courtroom, Visneski v. Visneski, 219 Minn. 217, 17
N.W. 2d 313 (1945); and (2) the premise that if the husband brings
the action he forces his wife into a defense, Nesheim v. Nesheim, 293
Ill. App. 257, 12 N.E. 2d 222 (1938); Cates v. Cates, 194 Okla. 414,
152 P. 2d 261 (1944). This latter view was announced as dictum in
Norton v. Norton, 111 Ohio St. 262, 145 N.E. 253 (1924). These
theories, however, both for temporary alimony and interim attorney fees
are 'based on the assumption that the wife does not have ample means
of her own, neither estate nor income, with which to support herself and
defend or prosecute the action.
Interject the facts brought out by the instant case and a controversy
arises. What is the wife entitled to when she has ample means of her
own to support herself and to prosecute or defend the action? Should
it make a difference if the wife brings the action?
The general rule is that if the wife has sufficient means of her own,
she is not entitled to an allowance of temporary alimony or interim attorney fees. Some courts interpret the term "sufficient means" to include
the corpus of the wife's separate estate. Henderson v. Henderson, 104
Colo. 325, 90 P. 2d 968 (1939); Rutledge v. Rutledge, 177 Mo. App.
469, 119 S.W. 489 (1909); Evans v. Evans, 126 Miss. 1, 88 So. 481
(1921); 4rendall v. .rendall, 61 Fla. 496, 54 So. 957 (1911); see
15 A.L.R. 784 (1921). Other courts, although not opposing the general
rule, interpret the term "sufficient means" to include only the income
from, not the corpus of, the wife's separate estate. Spreckels v. Spreckels,
111 Cal. App. 2d 529, 244 P. 2d 917 (1952); Bernheimer v. Bernheimer, 103 Cal. App. 2d 643, 230 P. 2d 17 (1951); Keith v. Keith, 53
N.Y.S. 2d 632 (1945); Jennings v. Jennings, 79 R.I. 139, 79 A. 2d
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920 (1951); see: 17 AM. JuR. Divorce §545. Hence these latter courts
allow the wife either temporary alimony or interim attorney fees or both
if in the absence of an award she would be required to impair the corpus
of her separate estate.
As to the question of which spouse brought the action, the courts
do not seem to give any weight to this in determining whether temporary
alimony should be awarded. But, regarding an award of interim attorney
fees, some courts which would not otherwise require the wife to reach
into the corpus of her estate to defray this expense, will take into consideration whether the wife is prosecuting or defending. See, e.g., Judd v.
Judd, 59 N.Y.S. 2d 680 (1946); Westphal v. Westphal, 122 Cal. App.
388, 10 P. 2d 122 (1932).
If an award of interim alimony fees is to be made there is the additional problem of what the basis of the award should be. In order to
determine the amount to be awarded, the courts generally look to the
complexity of the proceedings with an eye towards what services counsel
will have to perform. See, e.g., Shopiro v. Shopiro, 153 P. 2d 62 (Cal.
App. 1944). However, when the husband is wealthy and is able to afford
the expense of having an exhaustive investigation made and the ablest
counsel hired, some courts will give more consideration to the husband's
ability to pay than they otherwise would. See, e.g., Moss v. Moss, 200
Ga. 8, 36 S.E. 2d 431 (1945).
There appears to be scant authority in Ohio applicable to cases
where a wife who is wealthy in her own right is seeking temporary alimony and interim attorney fees from a husband who is wealthier than
she; awards which she would undoubtedly be given, were she destitute.
By the court's ruling in the instant case the defendant (wife) was denied
interim attorney fees on the grounds that she had sufficient means of her
own to defray this expense. This could indicate that regardless of the
size of the wife's estate, if it is sufficient to defray her attorney fees,
then this award should not be allowed her. Regarding temporary alimony, however, the court seemed to follow to the letter the holding of the
Englund case, supra, and added its own comment to the effect that the
duty to provide support would seem to extend further when the wife
was defending. This could indicate that regardless of the wife's separate
estate the court is going to allow her a reasonable sum as temporary
alimony.
It is submitted that a better view would be to treat the award of
interim attorney fees in the same manner as the award of temporary
alimony. It seems anomalous to award a wife temporary alimony thus
precluding the impairment of her separate estate, but requiring her to
pay her own attorney fees and possibly impairing the capital of her separate estate.
Ralph Stultz
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DOMESTIC RELATIONS-WIFE

SUES FOR Loss OF CONSORTIUM

FOR NEGLIGENT INJURY TO HUSBAND

Husband and wife brought a joint action, the husband for injuries
sustained through the negligence of the defendant in an automobile accident, and the wife for the loss of the husband's consortium. Judgment
was entered for the husband but the defendant's demurrer to the wife's
declaration was sustained. On appeal, judgments afirmed. The wife
conceded that in a similar case the right of a wife to recover for loss of
consortium had been denied, Emerson v. Taylor, 133 Md. 192, 104 Ad.

538, 5 A.L.R. 1045 (1918), but asked the court to overrule that case
and follow the case of Hitaffer v. Argonne Co., 183 F. 2d 811, (D.C.
Cir. 1950), 23 A.L.R. 2d 1366, (1952) certiorari denied, 340 U. S.
852 (1950), where recovery by the wife had been permitted. Held: the
right of the husband to recover for loss of consortium had not previously
been adjudicated in Maryland, and even if it were accepted practice to
permit the husband to recover, that doctrine would not be extended to
permit recovery by the wife in view of the previous adjudication. To do
so would be to create a new cause of action and usurp the legilutive
function, Coastal Tank Lines, Inc. v. Canoles, 113 A. 2d 82 (Md.
1955).
At common law it is clear that the wife could not bring an action
for the loss of consortium since she could not sue in her own name for
a personal injury, but had to sue jointly with her husband, 27 AM. JUR.,
Husband and Wife §513 (1940); 5 A.L.R. 1049 (1920); 37 A.L.R.
817 (1925); 59 A.L.R. 680 (1929). Further, it seems reasonably
certain that, irrespective of the procedural disability, the wife had no
substantive right for the loss of consortium at common law, 30 COLUM.
L. REv. 651 (1930). Although the Married Women's Acts lifted the
wife's common law disability to sue, they did not purport to create in
the wife any new causes of action for the loss of consortium of the husband. Nevertheless, without considering the question of whether or not
the wife had a substantive right at common law, the courts have taken
from such Acts a legislative policy to place men and women on an equal
status and have thus permitted the wife recovery for loss of consortium
caused by intentional or malicious acts. See Flandermeyerv. Cooper, 85
Ohio St. 327, 98 N.E. 102 (1912), where the defendant sold a habitforming drug to the husband despite the wife's objections; Pratt v. Daly,
55 Ariz. 535, 104 P. 2d 147 (1940), which involved the sale of intoxicating liquor to the husband over the wife's protests. Similarly, in almost
every American jurisdiction, the wife has been allowed recovery for
alienation of affections, an action based on loss of consortium. See 20
FORDHAM L. REV. 342 (1951). While the courts have thus used the
Married Women's Acts to create substantive rights not previously recognized in cases of intentional injuries, they have categorically denied re-
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ccvery where the loss of consortium was traceable to unintentional injuries
to the husband. The policy of the Acts has been ignored and the reasoning
of the intentional injury cases has simply not been carried over.
Prior to 1921 there was not a single decision allowing the wife
recovery for loss of consortium due to a negligent injury to the husband.
In Hipp v. E. I. Dupont de Nemours Co., 182 N. C. 9, 108 S. E. 318,
18 A.L.R. 873 (1921) the wife was permitted to recover. This case
was later repudiated in Hinnant v. Tidewater Power Co., 189 N. C. 120,
126 S. E. 307 (1925). The Supreme Court of North Carolina finally
resolved the question by holding that the husband and wife stand on a
parity in respect of such suits and neither can recover. See Helmstetler
v. Duke Power Co., 224 N. C. 821, 32 S. E. 2d 611 (1945). A few
states have taken this view. See Bolger v. Boston Elevated Ry. Co., 205
Mass. 420, 91 N. E. 389 (1910); Marri v. Stamford St. R. Co., 84
Conn. 9, 78 Ad. 582 (1911); Blair v. Seitner Dry Goods Co., 184
Mich. 304, 151 N. W. 724 (1915) ; Golden v. R. L. Greene Paper Co.,
44 R. I.231, 116 Atl. 579 (1922).
The overwhelming weight of authority is to the effect that the
wife cannot recover. See e.g., Smith v. Nicholas Bldg. Co., 93 Ohio St.
101, 112 N. E. 204 (1915); Nash v. Mobile and O. R. Co., 149 Miss.
823, 116 So. 100, 59 A.L.R. 676 (1928); Boden v. Del-Mar Garage,
205 Ind. 59, 185 N. E. 860 (1933); Eschenbach v. Benjamne, 195
Minn. 378, 263 N. W. 154 (1935); Giggey v. Gallagher Trans. Co.,
101 Colo. 258, 72 P. 2d 1100 (1937); Tylerv. Brown-Service Funeral
Homes Co., 250 Ala. 295, 34 So. 2d 203 (1948). This view has been
adopted by the American Law Institute. See Restatement, ToRTs, §695
and comment (a) (1938). Many writers have attacked the present state
of the law, but seemingly to little avail. See Holbrook, The Change in
the Meaning of Consortium, 22 MicH. L. REV. 1 (1923) and see 39
MicH. L. REV. 820 (1941); 9 IND. L. J. 182 (1933); 39 CORNELL
L.Q. 761 (1954); 1 MERCER L. REV. 316 (1950); 41 GEO. L. J.
443 (1953); PROSSER, TORTS, §104 (2d ed. 1955).
The Hitaffer case, supra, permitting recovery, has not been followed
by any court of last resort, although it was followed by an intermediate
court in Georgia, Brown v. Georgia-Tennessee Coaches, 88 Ga. App.
519, 77 S.E. 2d 24 (1953). It was also followed in Cooney v.
Moomaw, 109 F. Supp. 448 (Neb. 1953), where a federal court
based its decision on a prediction as to what a Nebraska court might
decide. Recent cases in which the Hitaffer doctrine has been rejected
are La Eace v. Cincinnati,Newport, & Covington Ry. Co., 249 S. W.
2d 534 (Ky. 1952); Nelson v. A. M. Lockett & Co., 206 Okla. 334,
243 P. 2d 719 (1952); Burk v. Anderson, 232 Ind. 77, 109 N. E.
2d 407 (1952); Franzen v. Zimmerman, 127 Colo. 381, 256 P. 2d
897 (1953); Ash v. S.S.Mullen, Inc., 43 Wash. 2d 345, 261 P. 2d
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118 (1953); Jeune v. Del E. Webb Const. Co., 77 Ariz, 226, 269 P.
2d 723 (1954).
Various reasons have been advanced for the disparity in allowing
recovery where the tort was intentional but not where it was unintentional. The major reasons are: (1) in negligence actions the purpose
of damages is to compensate for direct consequences of the wrong, and
the injury to the wife is indirect and therefore not compensable, Feneff v.
N. Y. Central & H. R. R., 203 Mass. 278, 89 N.E. 436 (1909); (2)
the wife's injuries are too remote to be capable of measurement, Stout v.
Kansas City Terminal Ry., et al, 172 Mo. App. 113, 157 S.W. 1019
(1913); (3) the husband, who is under a legal duty to support his wife,
is fully compensated in his action and the wife is thereby indirectly benefited. If she recovered for loss of consortium, double recovery would
result, Bernhardt, et al v. Perry, 276 Mo. 612, 208 S.Wr. 462 (1919).
None of these reasons is basically sound nor logical. In considering reason
(1), it can be said that the husband is still allowed to recover although
the injury to him is equally indirect when he is suing for the loss of the
wife's consortium, 20 FORDHAM L. REv. 342 (1951). As to reason
(2), the courts have found little difficulty in assessing the wife's equally
remote damages in an intentional injury case. See FORDHAM L. R-v.,
supra, and 35 Ky. L. J. 220 (1947). In relying on reason (3), the
courts are ignoring the fact that consortium includes love, affection, companionship, and sexual relations as well as loss of services. As pointed out
in the Hitaffer case, supra, the premise that loss of services is the predominant factor to be considered in consortium cases lacks precedent.
Guevin v. Manchester St. Ry., 78 N. H. 289, 99 A. 298 (1916).
History appears to be the key to judicial reluctance to change the
law in this field. Yet the courts have always taken pride in not blindly
following a rule where there is no longer any logical reason for continuing obedience to that rule. The judiciary has a responsibility for the
continued growth of the law and it cannot with good conscience fail in
its duty and abdicate its function to the legislature. The courts took
the lead and exercised their responsibility when they accepted the policy
of the Married Women's Acts and extended the common law to include
the wife's right to sue for loss of consortium caused by intentional injuries;
and in logic they ought to seize the initiative and extend the policy of
equal status in the marital relation to permit the wife recovery in cases
where the loss of consortium has resulted from the negligence of a third
party. Those jurisdictions refusing recovery to both husband and wife
have perhaps not taken the best approach to the problem but they have
at least been consistent. The Hitaffer case, supra, represents an advance
of logic over history and for this reason may someday have a greater
following.
Jacque TF. Pierce

OHIO STATE LAW JOURNAL

[Vol. 17

INSURANcE-AGENCY-POWER OF A
SOLICITING AGENT To WAIVE PROVISION IN
APPLICATION REQUIRING MEDICAL EXAMINATION

Defendant's agent sold a life insurance policy to the insured of whom
plaintiff is the beneficiary. The insured signed an application for the
insurance which stated that a medical examination was necessary before
the policy was effective. The insured gave the agent his check payable to
the defendant company for the first year's premium. The receipt given
the insured also stated that the insurance was not effective until insured
passed a medical examination. The agent, however, in response to a
question by insured, stated that the policy was effective immediately.
The insured was killed in an automobile accident before having a medical examination. The District Court directed a verdict for defendant
and plaintiff appealed. Held, one judge dissenting, that the trial court
was in error in directing a verdict for defendant, and question whether
defendant's agent was acting within his authority should go to the jury.
Gettins v. United States Life Insurance Co., 221 F. 2d 782 (6th Cir.
1955).
The court in the principal case considered defendant's agent to be
a soliciting agent, thus limiting the question to the authority of a soliciting
agent. A soliciting agent, generally, has authority only to solicit insurance, submit applications to the company, and perform acts incident thereto. Fireman's Fund Ins. Co. v. Rogers, 108 Ga. 191, 33 S.E. 954
(1899); Lauze v. New York Life Ins. Co., 74 N.H. 334, 68 At. 31
(1907). A soliciting agent may bind his company by agreements properly
made in connection with the application for insurance. Concordia Fire
Ins. Co. v. Mitchell, 122 Ark. 357, 183 S.W. 770 (1916); Pfiester v.
vlissouri State Life Ins. Co., 85 Kan. 97, 116 Pac. 245 (1911) ; Bussell
v. Mennonite Mut. Fire Ins. Co., 137 Kan. 542, 21 P. 2d 308 (1933).
However, such an agent ordinarily has no authority to bind his company
by acts or contracts in its behalf which relate to the subsequent contract
of insurance and not to the taking of the application for insurance.
Reynolds v. Equitable Life Assur. Soc. Of The United States, 142 Pa.
Super. 65, 15 A. 2d 464 (1940).
The general view in this country is that a soliciting agent of an
insurance company has no power to waive any terms of the policy. House
v. Billman, 340 Mich. 621, 66 N.W. 2d 213 (1955); ChristianBenevolent Burial Ass'n v. Thornton, 241 Ala. 13, 1 So. 2d 8 (1941); Home
Ins. Co. of New York v. Cole, 195 Ark. 1002, 115 S.W. 2d 267
(1938); Pratt v. Mutual Life Ins. Co. of New York, 157 Kan. 710,
145 P. 2d 113 (1944); Spence v. Washington Nat'l Ins. Co., 320 Ill.
App. 149, 50 N.E. 2d 128 (1943); Travelers' Fire Ins. Co. v. Price,
169 Miss. 531, 152 So. 889 (1934); Gibson v. Texas PrudentialIns.
Co., 229 Mo. App. 867, 86 S.W. 2d 400 (1935); VANCE, INSURANCE
§78 (3rd ed. 1951). The courts which have so held do not appear to
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consider the particular provision attempted to be waived by the soliciting
agent as of any importance.
In the principal case the court faced the problem of determining the
applicable Ohio law as to the power of a soliciting agent of an insurance
company to waive conditions in a policy. The court, in such determination, directed its attention to these three Ohio cases: Shield v. Supreme
Council of Royal Arcanum, 123 Ohio St. 31, 173 N.E. 731 (1930);
John Hancock Mutual Life Ins. Co. v. Luzio, 123 Ohio St. 616, 176
N.E. 446 (1931); Peponis v. John Hancock Mutual Life Ins. Co., 37
Ohio L. Abs. 386, 47 N.E. 2d 251 (1942).
The Shields case involved a situation in which a local collecting
agent was giverr general responsibility as to receipt of premiums and the
assessments of members of the lodge which was the insuring organization.
The agent, after the insured's family failed to pay the assessments and
dues for the month of November, sent a notice to the member of the
family who had always paid the premiums urging the person to pay the
money due but making no warning of the need for reinstatement. The
constitution of the organization provided that any member failing to
make payments when due would be suspended from the Order and would
receive no benefits. The payment was mailed to the collecting agent,
but no application for reinstatement was made. The insured then died,
and the organization refused to pay the death benefit on the ground that
at the time of his death the insured was not a member because of his
suspension for non-payment of the November assessment. The Supreme
Court held that since the agent was the agent of the organization for the
collection of money due it, he was its agent for acts of waiver or estoppel
as to the collection of the money.
However, in the Luzio case, decided six months after the Shields
case, the Supreme Court, without mention of the prior case, held that a
soliciting agent of a life insurance company could not, without actual
authority, waive a condition in the policy providing that the policy would
not take effect unless the insured was alive and in sound health at the
date of the policy. The court was of the opinion that the knowledge of
the soliciting agent that the insured was suffering from tuberculosis at
the time that such insured secured the policy should not be imputed to
the company for the reason that an opposite holding would open the
door for the company to be bound by acts of dishonest agents who might
tour the hospitals insuring those afflicted with serious diseases.
The federal court here, after considering the above two cases, came
to the conclusion that the Supreme Court of Ohio has said that some provisions in a policy could be waived by a soliciting agent and that others
could not. Because of the absence of any decisions by the Ohio Supreme
Court as to what particular conditions may be waived, the court felt
compelled to rely on the Peponis case from the Ohio Court of Appeals,
Cuyahoga County, which involved, as in the principal case, the waiver
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of a medical examination. In the Peponis case the application for the
insurance required a medical examination and also stated that the soliciting
agent could waive no rights of the company. The agent collected the
first year's premium, turned it over to the company, and took the uncompleted application with him on his vacation. When the agent returned
to call on the insured, he discovered that she had died without ever having had a medical examination. The court, without opinion, one judge
dissenting, affirmed the judgment for the plaintiff beneficiary. The Supreme Court of Ohio refused to review this judgment.
The problem in Ohio, therefore, is to determine which policy conditions can be waived by a soliciting agent and which cannot. The dissenting opinion in the principal case suggests that the Ohio cases have not
made this distinction sufficiently clear as to permit parties in the future
to recognize the limits of soliciting agents' powers. It is to be hoped that
this distinction may be ultimately clarified either in future decisions by
the Ohio Supreme Court or by appropriate legislation.
T. Bryan Underwood, Jr.

