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Changing Drug Schedules and Sentence 
Enhancements in the Sixth Circuit 

ANDREW M. ROBIE* 

The Agriculture Improvement Act of 2018 (also known as the 2018 Farm 
Bill), which narrowed the definition of “marijuana” to exclude hemp,1 exposed 
Americans to a variety of new substances and acronyms with ongoing 
consequences. Seemingly overnight, compounds found within the hemp plant 
that are not delta-9 THC (such as CBD, CBG, CBN, delta-8, delta-10, and 
THCV) became ubiquitous.2 The Farm Bill has had far-reaching effects on the 
cannabis industry and changing views on the plant in America, which presents 
novel issues in areas from food and drug regulation to criminal procedure.3 In 
United States v. Clark, the Sixth Circuit ruled that the removal of hemp from 
the drug schedule under the Controlled Substances Act does not change the fact 
that a defendant’s prior marijuana convictions will count towards their status as 
a “career offender” for sentencing purposes.4 As attitudes within the Circuit and 
around the country about cannabis continue to evolve, this holding reveals a 
dissonance regarding the culpability and dangerousness attached to prior 
marijuana offenses, will create sentencing disparities based on region, and will 
likely require review if cannabis becomes legal at the federal level.  

James Clark was arrested in 2019 after selling heroin to undercover law 
enforcement agents.5 Clark pled guilty to possession with “intent to distribute a 
mixture . . . of heroin, fentanyl, and cocaine,” a violation of 21 U.S.C. §§ 841(a) 
and 846.6 The Presentence Report took into account his two prior marijuana 
convictions in finding that he was a “career offender,” which resulted in a 
sentencing range of 151–188 months.7 Clark objected to the career offender 
status, arguing that the 2018 Farm Bill narrowing the definition of “marijuana” 
to exclude hemp meant that his prior (pre-2018) marijuana convictions were not 
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 1 See 21 U.S.C. § 802(16); 7 U.S.C. § 1639o(1) (defining “hemp” as “the plant 
Cannabis sativa L. and any part of that plant . . . with a delta-9 tetrahydrocannabinol 
concentration of not more than 0.3 percent on a dry weight basis”). 
 2 Jon Jackson, Guide to Cannabinoids: The Differences Between CBD, CBG, CBN and 
THC, NEWSWEEK (Apr. 20, 2021), https://www.newsweek.com/cannabinoids-cbd-thc-
1584407 [https://perma.cc/LX7A-C7QS]. 
 3 See, e.g., Hemp Production and the 2018 Farm Bill: Hearing Before the S. Comm. 
on Agric., Nutrition, & Forestry, 116th Cong. 10 (2019) (statement of Amy Abernethy); 
United States v. Clark, 46 F.4th 404, 406–07 (6th Cir. 2022). 
 4 Clark, 46 F.4th at 406. 
 5 Id.  
 6 Id. 
 7 Id.  
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categorically controlled substance offenses.8 The district court overruled this 
objection and sentenced Clark to 151 months in prison.9  

Clark’s appeal to the Sixth Circuit asked the court to entertain a unique legal 
fiction resulting from the descheduling of hemp: Clark submitted that under the 
three-step “categorical approach” to identifying predicate offenses for 
Sentencing Guidelines enhancement, which presumes that a defendant’s prior 
conviction was for the “‘least culpable conduct’ that the law proscribes,”10 

marijuana convictions are no longer categorically “controlled substance 
offenses” since the least culpable conduct of those convictions would be 
possession of hemp.11 In other words, since his prior convictions could 
have been for hemp, they should not count towards “career offender” 
status.12 The Sixth Circuit rejected this reasoning, holding that in 
determining whether a defendant is a career offender, the term “controlled 
substance” in the Sentencing Guidelines is defined according to the drug 
schedules at the time of the defendant’s prior convictions.13  

I. TEXTUAL REASONING AND PRAGMATIC CONCERNS 

First, the court found that a time-of-conviction approach flows from the 
Guidelines’ text, which states that a career offender is a defendant who has “at 
least two prior felony convictions”14 for a controlled substance offense, and that 
the instant offense is “subsequent to”15 those convictions.16 The words “prior” 
and “subsequent to,” according to the court, direct attention to events in the past 
and necessitate a backwards-looking approach.17  

The court then turned to McNeill v. United States, a 2011 Supreme Court 
case that does not “directly address[] the issue” but answers a “closely related 
question.”18 In McNeill, the Supreme Court interpreted the Armed Career 
Criminal Act (ACCA) to hold that, when determining whether to assign a 
sentencing enhancement, courts must look to the punishment authorized under 
a statute at the time of the conviction of a previous crime.19 In a unanimous 
holding, the Court stated that the “only way to answer this backward-looking 

 
 8 Id. at 407. 
 9 Id. 
 10 Clark, 46 F.4th at 408 (quoting United States v. Garth, 965 F.3d 493, 495 (6th Cir. 
2020)). 
 11 Id. 
 12 Id. at 406. 
 13 Id.  
 14 U.S. SENT’G GUIDELINES MANUAL § 4B1.1(a) (U.S. SENT’G COMM’N 2016). 
 15 U.S. SENT’G GUIDELINES MANUAL § 4B1.2(c) (U.S. SENT’G COMM’N 2016). 
 16 Clark, 46 F.4th at 408–09. 
 17 Id.  
 18 Id. at 409. 
 19 McNeill v. United States, 563 U.S. 816, 825 (2011). 
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question is to consult the law that applied at the time of that conviction.”20 While 
the Sixth Circuit acknowledged that McNeill interpreted the ACCA and Clark 
asked about the Sentencing Guidelines, it found the cases are similar enough in 
that they both involve a defendant’s past conduct, a change in law that “shifts 
the meaning” of an enhancement provision, and a question about defining a term 
at the time of sentencing or time of prior conviction.21 

The Sixth Circuit proceeded to its own case, Mallett v. United States,22 
which was favorably cited by the McNeill Court.23 In Mallett, the court held that 
when there is ambiguity as to whether a crime is a “serious drug offense” after 
a change in law, courts should uphold a career offender enhancement based on 
the laws in place at the time of a defendant’s prior convictions.24 The Mallett 
court reasoned that (1) the amended law did not provide guidance for classifying 
the offense, and (2) the Guidelines’ language strongly suggests that the 
classification should be determined as of the date of defendant’s conviction.25 

II. COUNTERARGUMENTS 

Clark argued for a time-of-sentencing approach by first looking to the text 
of the Guidelines.26 Because the courts use the Guidelines in effect on the date 
of sentencing, he posited that the court must also use the drug schedules on the 
sentencing date.27 The court labeled this “absurd” under the purpose of 
recidivism enhancements: to deter future crime by punishing those who have 
committed certain prior felonies.28 “Because ‘culpability and dangerousness’ 
attach at the time . . . guilt is established,”29 the court decided that the question 
of how much danger a defendant poses is best determined by looking to when 
guilt was established for prior offenses.30 

Clark then urged the Sixth Circuit to follow other federal courts in adopting 
a time-of-sentencing rule.31 The court refused, stating that these circuits did not 
“adequately engage with McNeill’s reasoning.”32 The First, Fourth, and Ninth 
Circuits have concluded that changing drug schedules mean a state controlled 
substance conviction may not be a categorical match for a federal controlled 
substances offense under the Sentencing Guidelines, especially as attitudes 

 
 20 Id. at 820. 
 21 Clark, 46 F.4th at 409. 
 22 Mallett v. United States, 334 F.3d 491 (6th Cir. 2003). 
 23 Clark, 46 F.4th at 409. 
 24 Id. 
 25 Id. at 410. 
 26 Clark, 46 F.4th at 411. 
 27 Id. 
 28 Id. at 411–12. 
 29 Id. at 412 (quoting United States v. Williams, 850 F. App’x 393, 405 (6th Cir. 2021) 
(Cook, J., concurring)). 
 30 Id. 
 31 Id.  
 32 Clark, 46 F.4th at 412.  
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around the “culpability and dangerousness” of cannabis evolve.33 The Eleventh 
Circuit took a slightly different stance, holding that “due-process fair-notice 
considerations” require a time-of-sentencing approach.34 The Sixth Circuit 
writes that these courts “insufficiently grapple” with the McNeill reasoning, 
which stated that despite the present tense within the sentencing statute, a court 
should look to “the version of state law that the defendant was actually convicted 
of violating.”35  

Both the government and Clark submitted that “the other’s stance would 
create disparities in sentencing,” since defendants convicted before and after 
changes to drug schedules would receive different sentence enhancements.36 
The court wrote that because disparities in sentencing would exist in either a 
time-of-sentencing or time-of-conviction scenario, it cannot be said that either 
rule would “exacerbate or ameliorate” sentencing disparities.37 Because either 
rule “merely shift[s] the point at which the disparity originates,” the court did 
not consider either argument dispositive.38 The Sixth Circuit affirmed the 
judgment of the district court sentencing Clark to 151 months in prison.39 

III. A CHANGING REALITY 

Judge Thapar’s concurrence demonstrated exasperation with the categorical 
approach to career offender enhancements, which he decried as a “sham.”40 
Because the categorical approach requires the court to look at the “least culpable 
conduct” (which, in this case, would have been possession of hemp) despite the 
fact that Clark did not dispute that his convictions were for relatively large 
amounts of delta-9 THC cannabis, Judge Thapar claimed this approach means 
that “[f]acts, even undisputed ones, are irrelevant.”41 He called for an end to the 

 
 33 See United States v. Abdulaziz, 998 F.3d 519, 528 (1st Cir. 2021) (“[A] defendant’s 
past criminal conduct . . . is reasonably understood to be based in no small part on a judgment 
about how problematic that past conduct is when viewed as of the time of the sentencing 
itself.”); United States v. Hope, 28 F.4th 487, 504–05 (4th Cir. 2022) (holding that the 
categorical approach requires courts to use the definition of the controlled substance at the 
time of instant sentencing); United States v. Bautista, 989 F.3d 698, 703 (9th Cir. 2021) (“[I]t 
would be illogical to conclude that federal sentencing law attaches ‘culpability and 
dangerousness’ to an act that, at the time of sentencing, Congress has concluded is not 
culpable and dangerous.”). 
 34 United States v. Jackson, 36 F.4th 1294, 1297 (11th Cir. 2022), vacated, 
No. 21-13963, 2022 WL 4959314 (11th Cir, Sept. 8, 2022) (ordering parties to file 
supplemental briefs addressing the applicability of McNeill to this issue). 
 35 Clark, 46 F.4th at 414 (quoting McNeill v. United States, 536 U.S. 816, 821 (2011)). 
 36 Id. at 415. 
 37 Id. 
 38 Id.  
 39 Id. 
 40 Id.  
 41 Clark, 46 F.4th at 416. 
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categorical approach and asked Congress to bring us “back to reality.”42 
Considering the reality that the failed war on drugs has incarcerated millions of 
Americans with disparate impacts along racial lines and cost the country an 
estimated $1 trillion without impacting substance misuse rates,43 a time-of-
sentencing approach is an incremental step towards a more fiscally responsible 
policy that at least begins to reduce the drug war’s insatiable appetite for mass 
incarceration. 

The Sixth Circuit discredits the textualist reasoning of the Ninth Circuit in 
Bautista (that U.S.S.G. § 1B1.11’s use of the present tense necessitates a time-
of-sentencing rule) in favor of McNeill’s judicial installation of a time-of-
conviction rule “[d]espite Congress’[s] use of present tense” in the Sentencing 
Guidelines.44 The court’s strict reading of the categorical approach emphasizes 
the illegality of Clark’s past conduct rather than the moral or safety concerns 
around past conduct, resulting in a clear rule for sentencing courts.45 However, 
this insistence on reading the statute in the past tense because it concerns past 
convictions will certainly lead to more disparities than the court’s opinion 
considers. In addition to the differences in cannabis laws within the Sixth 
Circuit,46 there are now significant regional disparities between the sentencing 
practices of different circuits.47 Prior cannabis convictions will result in a career 
offender enhancement in the Sixth Circuit but may not result in the same in the 
First, Fourth, Ninth, or Eleventh Circuits.48 The court’s characterization of the 
disparities that would result as merely temporal and therefore unavoidable 
ignores that significant disparities will exist regionally depending on whether 
cannabis possession is considered “culpable and dangerous” in the 
jurisdiction.49  

Assigning culpability and dangerousness is a central feature of recidivism 
enhancements.50 Within the Sixth Circuit, state cannabis laws suggest vastly 

 
 42 Id. 
 43 Betsy Pearl, Ending the War on Drugs: By the Numbers, CTR. FOR AM. PROGRESS, 
(June 27, 2018) https://www.americanprogress.org/article/ending-war-drugs-numbers/ 
[https://perma.cc/4F69-DESG]. 
 44 Clark, 46 F.4th at 414 (quoting McNeill v. United States, 563 U.S. 816, 821 (2011)). 
But cf. U.S. SENT’G GUIDELINES MANUAL § 1B1.11 (U.S. SENT’G COMM’N 2015) (“The 
court shall use the Guidelines Manual in effect on the date that the defendant is 
sentenced . . . . The court shall not apply, for example, one guideline section from one edition 
of the Guidelines Manual and another guideline section from a different edition of the 
Guidelines Manual”). 
 45 See Clark, 46 F.4th at 411–12. 
 46 See infra notes 51–52 and accompanying text. 
 47 See supra notes 31–35 and accompanying text. 
 48 See, e.g., United States v. Bautista, 989 F.3d 698, 703 (9th Cir. 2021) (“[I]t would be 
illogical to conclude that federal sentencing law attaches ‘culpability and dangerousness’ to 
an act that, at the time of sentencing, Congress has concluded is not culpable and 
dangerous.”). 
 49 See Clark, 46 F.4th at 415. 
 50 See id. at 411–12. 
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different views on the dangers of the plant. For example, in 2018, Michigan 
voters decided to allow for the lawful cultivation and sale of cannabis by persons 
over the age of 21;51 in Tennessee, the manufacture of marijuana can result in a 
Class C felony and a fine of one hundred thousand dollars.52 In reality, most 
citizens of both states likely consider cannabis use to be relatively safe and 
support removing criminal penalties for possession.53 The court is concerned 
with the statute rather than public opinion, and rightly so; however, the holding 
creates dissonance within the Circuit. Despite the removal of the “culpability 
and dangerousness” stigma associated with an act, defendants sentenced with 
pre-2018 cannabis convictions in Michigan will still be considered “career 
offenders” in federal court.  

Lastly, this question has implications for if (or when) cannabis becomes 
legal at the federal level. The time-of-conviction rule enunciated by the Sixth 
Circuit in Clark is incompatible with a federally legal cannabis scheme where 
delta-9 THC is descheduled, but this ruling’s emphasis on “culpability and 
dangerousness” attaching at the time of conviction suggests that this court would 
continue to enforce controlled substance schedules of the past while the nation 
attempts to move on from the deadly and costly war on drugs.54 If that is the 
case, any legalizing legislation at the federal level should consider and explicitly 
outline the legislation’s effect on criminal sentencing and career enhancements 
for past controlled substance offenses, ideally with a time-of-sentencing 
approach so as to not continue penalizing Americans for newly legal behavior. 
As the country continues to reckon with the mistakes of the failed war on drugs, 
a time-of-sentencing approach better serves the goals of reducing mass 
incarceration, promoting responsible fiscal policy, and reducing disparities in 
the criminal justice system. 

 
 51 See MICH. COMP. LAWS § 333.29755 (2022). 
 52 TENN. CODE ANN. § 39-17-417(g)(3) (West 2022). 
 53 See Andrew Daniller, Two-Thirds of Americans Support Marijuana Legalization, 
PEW RSCH. CTR., (Nov. 14, 2019) (https://www.pewresearch.org/fact-
tank/2019/11/14/americans-support-marijuana-legalization/) [https://perma.cc/UDR6-
ZJ8T]. 
 54 See Pearl, supra note 43. 


