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ABSTRACT
Despite decades of statistical studies revealing malign racial skew in the
administration of capital punishment in the United States since the
Supreme Court's heavily criticized decision in McCleskey v. Kemp, the
judiciary has been reticent to redress racial bias in capital cases absent
exceptionally rare evidence revealing overt racial discrimination.
However, the Court has only considered-and rejected-the utility of
statewide statistical studies in proving discriminatory intent. To be sure,
statewide studies lack precision in capturing the manner in which death is
imposed because such decisions take place overwhelmingly at the local
level. Given the significance of local decisionmakers in the imposition of
death, the precision afforded by emergent county-level, single-prosecutor
statistical studies provide a renewed possibility of casting the Court as a
significant key player in remedying racial bias in capital cases. However,
the utility of localized studies does not end with the judiciary; these
targeted studies also furnish innumerable opportunities for meaningful
action by a medley of other players. This note recommends the
development of county-level, single-prosecutor statistical studies and
historical records of discrimination as mechanisms for reengaging critical
players to redress malign racial biases in the administration of capital
punishment.
McCleskey assumes and declares ... that we need not be concerned about
any denial of Equal Protection in those long-continuing, culturally
impacted situations where hundreds upon hundreds of publicly
empowered actors-police, prosecutors, jurors, and judges-with no need
for collusion and usually with no awareness of their own racial biases,
march in lockstep to produce a pattern of color-coded results that reflect
the powerful prejudices of an entire population.1
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INTRODUCTION

In the Spring of 2020, jurists published a study on the influence of race in the

administration of capital punishment within a single county: Hamilton County,
Ohio.2 This narrow focus was in recognition of the significance of local, county-
level decisionmakers in the administration of capital punishment across the

country-only 2% of counties are responsible for the majority of executions in the

United States.3 While the local focus of the study was largely unprecedented, the
findings were painfully familiar-black lives were devalued both as victims and as

defendants. Within Hamilton County, defendants with at least one white victim were

4.54 times more likely to be charged than similarly situated defendants with non-

white victims, black defendants with at least one white victim were 3.79 times more

likely to be sentenced to death than all other similarly situated defendants, and black

defendants with at least one white victim were 5.33 times more likely to be sentenced

to death than defendants in all other death-eligible cases.4

Among the authors of the study was-Catherine M. Grosso, who worked closely

with the late David C. Baldus, the author of the famous Baldus study at issue in

McCleskey v. Kemp.5 Naturally, the design of the new study was specifically aimed

at overcoming McCleskey's rejection of statewide statistical data as the sole

evidence of discriminatory intent in equal protection claims. The authors did so by

building a case based on localized statistical evidence supplemented by a historical

record of discrimination within the community. 6

While McCleskey is often generalized as a categorical ban on statistical

evidence in proving discriminatory intent, the Court only considered the utility of

statewide statistical studies and, even then, only rejected the use of statistics as the

sole evidence of discriminatory intent.7 In this way, emergent county-level, single-
prosecutor statistical studies present a novel constitutional question and-when

coupled with historic or anecdotal evidence-also provide a renewed possibility for

2 Catherine M. Grosso, Barbara O'Brien & Julie C. Roberts, Local History, Practice, and

Statistics: A Study on the Influence of Race on the Administration of Capital Punishment in Hamilton

County, Ohio (January 1992-August 2017), 51 COLUM. HUM. RTS. L. REV. 904, 915-17 (2020).

3 See RICHARD C. DIETER, DEATH PENALTY INFO. CTR., THE 2% DEATH PENALTY: HOW A

MINORITY OF COUNTIES PRODUCE THE MOST DEATH CASES AT ENORMOUS COSTS TO ALL 29 (2013),

https://files.deathpenaltyinfo.org/legacy/documents/TwoPerentReport.pdf [https://perma.cc/NH4Q-

WQQ2].

4 Grosso et al., supra note 2, at 906.

5 See, e.g., David C. Baldus, George Woodworth & Catherine M. Grosso, Race and

Proportionality Since McCleskey v. Kemp (1987): Different Actors with Mixed Strategies of Denial
and Avoidance, 39 COLUM. HUM. RTS. L. REv. 143 (2007).

6 Grosso et al., supra note 2, at 915.

7 McCleskey v. Kemp, 481 U.S. 297, 286, 293-94 (1987); see also John H. Blume, Theodore
Eisenberg & Sheri Lynn Johnson, Post-McCleskey Racial Discrimination Claims in Capital Cases, 83

CORNELL L. REv. 1771, 1778-80 (1998) (discussing possible avenues for distinguishing new statistical
evidence from that previously considered by the Court).
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casting the judiciary as a significant player in remedying racial bias in capital cases.
What is more, the local focus of the Hamilton County Race Study-and others like
it-furnishes innumerable opportunities for meaningful action by a medley of other
players. This Note recommends the development of county-level, single-prosecutor
statistical studies and historic records of discrimination as mechanisms for
reengaging critical players to redress malign racial biases in the administration of
capital punishment.

This Note unfolds in three parts. Part I summarizes the McCleskey decision
including the makeup of the famous Baldus study at issue therein, the majority's
rationale for rejecting the statewide statistical evidence, Justice Brennan's oft-cited
critique of the majority's "fear of too much justice," and Justice Blackmun's dissent,
which applied a burden-shifting framework consistent with .traditional
discrimination jurisprudence. Next, Part II examines potential legal strategies for
distinguishing county-level statistics from those rejected in McCleskey and coupling
these new studies with historical evidence to prove discriminatory intent in equal
protection claims. Finally, Part III concludes by identifying the manner in which
significant other players who currently "march in lockstep" to propagate racial
disparities at the local level can reverse course to remedy the pernicious role of racial
bias in the imposition of death.

I. BACKGROUND: MCCLESKEY V. KEMP

In 1987, the Supreme Court granted certiorari to address whether Georgia's
statewide capital sentencing process was administered in a racially discriminatory
manner in violation of the Fourteenth Amendment.8 Although McCleskey's claim
included both historic and statistical evidence as proof of purposeful discrimination,
the majority's opinion relegated discussion of the historical evidence to a footnote,
stating that historical evidence had little probative value unless it was "reasonably
contemporaneous with the challenged decision." 9 Instead, the opinion focused
primarily on the statistical evidence presented in the Baldus study-a statewide
statistical study that examined the role of race in capital charging and sentencing
found in over 2,000 death-eligible homicide cases.10

The capital charging data analyzed in the Baldus study revealed that there were
disparities based on the race of both the defendant and the victim in capital cases

8 See McCleskey, 481 U.S. at 286, 290.

9 Id. at 298 n.20. Historical evidence presented by McCleskey included Civil War Era laws
which expressly differentiated treatment based on the race of the offender and included automatic death
sentences for Black defendants. Id. at 329 (Brennan, J., dissenting). Although not addressed by the
majority, McCleskey's argument also included evidence of the continuing legacy of this overt racial
discrimination within public life. Brief for Petitioner at 61, McCleskey v. Kemp, 481 U.S. 279 (1987)
(No. 84-6811) [hereinafter Brief for Petitioner].

10 McCleskey, 481 U.S. at 286-87.
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throughout the state." Next, it revealed that Georgia's prosecutors collectively

sought the death penalty most often when black defendants killed white victims-

70% of cases-and least often when the victim was black-15% of cases with black

defendants and 19% of cases with white defendants.12 Similarly, sentencing data

showed racially disparate outcomes based on the race of the defendant and victim.' 3

After adjusting the data for thirty-nine, race-neutral variables, the study

demonstrated that black defendants were 1.1 times more likely to be sentenced to

death than other defendants.14 The study also showed that black defendants with

white victims had the greatest likelihood of being sentenced to death, as they were

4.3 times more likely to receive death than defendants with black victims. 5

As the brief for the petitioner made clear, prior to this decision, the Court

readily accepted and emphasized the utility of statistical evidence as not only proof

of discrimination,16 but also as the sole proof of discrimination.'" In support of its

decision to exclude the Baldus study as the sole proof of discriminatory intent in

McCleskey's case, the majority distinguished the nature of capital sentencing from

Title VII and jury selection claims-each of which the Court previously accepted

statistical evidence as proof of discriminatory intent.18 Inherent in many of these

distinctions was the breadth of the statewide data encompassed in the Baldus Study.

The majority reasoned that in Title VII and jury selection cases, "the statistics

relate to fewer entities, and fewer variables are relevant to the challenged

decisions."'9 For example, rather than a single employer or jury venire, the data

presented by McCleskey related to prosecutors across the state. And rather than

being limited to the variables inherent in employment decisions or jury selection,

capital charging decisions were much broader-as discussed, the Baldus study

adjusted for thirty-nine, race-neutral variables.

11 Id. at 287.
12 Id.
13 Id.

14 Id. (throughout the course of the study, 230 race-neutral variables were accounted for).

15 Id.
16 "[O~ur cases make it unmistakably clear ... that [sltatistical analyses have served and will

continue to serve an important role in cases in which the existence of discrimination is a disputed

issue." Brief for Petitioner, supra note 9, at 65 (quoting Teamsters v. United States, 431 U.S. 324, 339

(1977)) (internal quotation marks omitted). See also Mayor of Philadelphia v. Educ. Equal. League,
415 U.S. 605, 620 (1974); McDonnell Douglass Corp. v. Green, 411 U.S. 792, 805 (1973); Washington
v. Davis, 426 U.S. 229, 241-42 (1976) (noting that "an invidious discriminatory purpose may often be

inferred from the totality of the relevant facts, including the fact .. . that the law bears more heavily on

one race than another.").
17 "Where gross statistical disparities can be shown, they alone may in a proper case constitute

prima facie proof of a pattern or practice of discrimination." Brief for Petitioner, supra note 9, at 65

(quoting Hazelwood Sch. Dist. v. United States, 433 U.S. 299, 307-08 (1977)); see, e.g., Castaneda v.

Partida, 430 U.S. 482, 493-96 (1977).

18 McCleskey, 481 U.S. at 293-94.

19 Id. at 294-95 (emphasis added).
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Next, due to the statewide nature of the statistical study, the majority
determined that McCleskey had failed to link racial discrimination to specific
decisionmakers in his case.20 Again, rather than capturing the decisions of discrete
employers or prosecutors, McCleskey's data captured decisions of scores of
prosecutors throughout Georgia. Consequently, the prosecutors in McCleskey's case
had "no practical opportunity to rebut" because the discriminatory outcomes in
Georgia's scheme may have been produced by scores of other prosecutors.21

The majority concluded with a discussion of two final concerns. First, with no
limiting principle, "McCleskey's claim, taken to its logical conclusion, throws into
serious question the principles that underlie our entire criminal justice system."2 2

Following an illustration of the expansive fallout and destabilization of the criminal
justice system that could follow the acceptance of McCleskey's claim, the majority
stated his arguments were "best presented to the legislative bodies."23

Justice Brennan's dissent is widely cited for its critique that the majority's "fear
of too much justice" led it to abdicate its judicial role.24 However, the dissent
proffered equally cogent critiques on the majority's dismissal of McCleskey's
historical evidence and stated that it did so at its own peril, "for we remain
imprisoned by the past as long as we deny its influence in the present."25

While Justice Brennan conceded that no humanly imposed system will exist
without some imperfection, he asserted that "to reject McCleskey's powerful
evidence on this basis is to ignore both the qualitatively different character of the
death penalty and the particular repugnance of racial discrimination."26 Accordingly,
he rejected the notion that it is neither the role nor the responsibility of the Court to
intervene in his case, stating, "[t]he judiciary's role in this society counts for little if
the use of governmental power to extinguish life does not elicit close scrutiny."27

Justice Blackmun's dissent criticized the majority's departure from the Court's
traditional discrimination jurisprudence and its perceived betrayal of the Court's
recognition that "death is different." 28 He found irony in the majority's reliance on
the very fact that McCleskey's claim involved capital punishment to apply a lesser
standard of scrutiny when the Court previously held that capital sentencing requires
a "greater degree of scrutiny."29

The dissent then analyzed McCleskey's claim based on the burden-shifting

20 Id. at 292.

21 Id. at 296.
22 Id. at 314-15.

23 Id. at 316-19.

24 Id. at 339 (Brennan, J., dissenting).
25 Id. at 344.

26 Id. at 339.

27 Id. at 342.

28 Id. at 345, 347-48 (Blackmun, J., dissenting).
29 Id. at 348 (quoting California v. Ramos, 463 U.S. 992, 998-99 (1983)) (emphasis added).
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framework applied in the Batson cases and found that it satisfied a three-factor test

by demonstrating a clear pattern of racial disparity in capital sentencing that was

"unexplainable on grounds other than race."30

First, McCleskey clearly demonstrated that "black persons are a distinct group

that are singled out for different treatment in the Georgia capital sentencing

system."3 1
Second, the multi-regression analysis that accounted for race-neutral factors

employed by the Baldus study clearly demonstrated that there was a "substantial

likelihood that [McCleskey's] death sentence [was] due to racial factors."32 Further,
the study clearly demonstrated that the degree of differential treatment based on

these factors was substantial, as McCleskey was 4.3 times more likely to receive

death as a black defendant with a white victim.3 3

Third, it was clearly demonstrated that Georgia's capital charging and

sentencing scheme was "susceptible to abuse."34 Evidence revealed that

decisionmakers in McCleskey's case had no guidelines for when to seek an

indictment for murder, when to accept a guilty plea in exchange for a lesser charge,
or when to seek the death penalty.35 Further, there was no requirement for

prosecutors to report or record their reasons for choosing whether to seek the death

penalty in death-eligible cases.36
Finally, Justice Blackmun asserted that the Court had previously recognized the

historical background of a challenged state action as evidence in equal protection

cases. 3 While the historical evidence of discrimination in Georgia's capital scheme

was not sufficient alone, when coupled with statistical evidence of ongoing racial

disparities, it clearly demonstrated that race influenced the decisionmakers in

McCleskey's case.38 In line with well-established discrimination jurisprudence, the

burden of proof must shift to the State to provide a race-neutral explanation for the

disparity demonstrated by the statewide study and historical evidence.39

While Justice Powell-who wrote the opinion for the five-justice majority in

McCleskey--has since expressed regret for his participation in excluding the

statewide evidence as sole proof of discriminatory intent,40 the unpopular decision

30 Id. at 352, 361.

31 Id. at 352-53.
32 Id. at 353-55.

3 Id. at 354-55.

34 Id. at 357.

3s Id.
36 Id. at 357-58.

7 Id. at 359.
38 Id.

39 Id.
40 After retirement, Justice Powell cited McCleskey as the case in which he would change his

vote if given the opportunity. See Annika Neklason, The 'Death Penalty's Dred Scott' Lives On, THE
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has thwarted equal protection claims for over three decades.

II. LOCALIZED LEGAL STRATEGIES FOR EITHER OVERCOMING MCCLESKEYOR
OPERATING WITHIN ITS SHORTFALLS

Despite the opinion in McCleskey making no mention of the limits of its holding
and compelling reasons to read it narrowly, most lower courts have applied
McCleskey broadly to categorically exclude statistical evidence in proving
discriminatory intent within the criminal justice framework.4 1 As a consequence, the
subsequent application of McCleskey to bar all forms of statistical data has created
an insurmountable evidentiary hurdle in proving discriminatory intent by requiring
direct evidence of purposeful discrimination by the decisionmakers in a given case.42

While there are superficial similarities between the statewide statistical study
excluded in McCleskey and emerging county-level, single-prosecutor studies, these
new, localized studies present a novel constitutional question not yet considered by
the Supreme Court. Due to the precision with which local studies can target infected
systems, the Court could find discrimination without incurring the broad, sweeping
consequences of statewide studies identified by the majority in McCleskey.

Instead, distinguishing overly broad statewide studies with highly targeted,
localized statistical studies-which may incorporate equally precise historical
records of discrimination-presents a renewed possibility of utilizing statistical
evidence to trigger a burden-shifting framework in equal protection claims. Not only
will an application of this framework remedy the discord in discrimination
jurisprudence created by McCleskey, but it will also alleviate the near-
insurmountable burden currently faced by capital claimants in proving
discriminatory intent.

A successful legal argument for a turn towards the burden-shifting framework
presented in Justice Blackmun's dissent should focus on two key distinctions. First,
the distinctions from traditional discrimination jurisprudence relied on by the
majority in McCleskey to exclude statewide statistical evidence are not applicable to
county-level, single-prosecutor statistical data.4 3 Second, unlike the generalized
statewide historical evidence presented in McCleskey, more targeted historical
evidence would be a legitimate evidentiary source of purposeful discrimination.

ATLANTIC (June 14, 2019), https://www.theatlantic.com/politics/archive/2019/06/legacy-mccleskey-v-
kemp/591424/ [https://perma.cc/AKV6-KB77].

4' Blume et al., supra note 7, at 1808.
42 McCleskey, 481 U.S. at 297; see generally Washington v. Davis, 426 U.S. 229, 253-54

(1976) (Stevens, J., concurring) ("It is unrealistic...to require the victim of alleged discrimination to
uncover the actual subjective intent of the decisionmaker.").

4* See Melissa Whitney, The Statistical Evidence of Racial Profiling in Traffic Stops and
Searches: Rethinking the Use of Statistics to Prove Discriminatory Intent, 49 B. C. L. REv. 263, 288-
89 (2008).
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A. Distinguishing Local Data from the Statewide Data Rejected in McCleskey

The majority opinion in McCleskey distinguished the nature of capital

sentencing from Title VII and jury selection claims in order to justify the departure

from other discrimination jurisprudence, which had previously accepted statistics as

the sole.evidence of discriminatory intent. It is inappropriate to apply McCleskey's

break from precedent to exclude county-level, single-prosecutor data as the sole

evidence to prove discriminatory intent in equal protection claims because the

following justifications for rejecting statewide data do not apply to emerging

localized studies. First, prior discrimination jurisprudence related to "fewer entities"

than those seen in the statewide statistical evidence presented in the Baldus study."

Second, "fewer variables" were relevant to decisions challenged in the context of

jury selection and employment than decisions made in the context of capital

charging and sentencing.45 Third, prosecutors had "no practical opportunity to rebut"

a study premised on statewide statistical data.46 And, fourth, statewide evidence

failed to tie racial discrimination to the decisionmakers in a specific case.47 As seen

below, these distinctions are readily observable when dealing with highly refined,
localized statistical studies, which must be treated as a more legitimate basis for

proving discriminatory intent than the statewide study rejected in McCleskey.48

1. Fewer Entities

County-level, single-prosecutor statistics are not subject to the "fewer entities"

distinction put forth in McCleskey as they relate to a single entity and, often, a single

decisionmaker.49 This legal argument has been considered and accepted by at least

two courts; however, the claims in both cases failed for other reasons.50 The first

case, United States v. Barnes, dealt with single-prosecutor data, while the second,
Belmontes v. Brown, considered county-level data.5'

First, the defendant in Barnes presented statistical evidence from a Department

44 McCleskey, 481 U.S. at 294-95.

4s Id.

4 Id. at 296.

47 See id. at 297-98.

48 See generally United States v. Bin Laden, 126 F. Supp. 2d 256, 261 (S.D.N.Y. 2000) ("It is

not entirely clear, after all, that racially disproportionate figures with respect to a single prosecutor's

capital charging decisions should not afford a more legitimate basis for an inference of discriminatory
intent.").

49 See Blume et al., supra note 7, at 1805-06 ("As in the jury venire selection and Title VII

cases, county-level statistics relate to fewer entities. In fact, they relate to only one person or entity.").

so See United States v. Barnes, 532 F. Supp. 2d 625,635 (S.D.N.Y. 2008); Belmontes v. Brown,
414 F.3d 1094, 1127 (9th Cir. 2005), rev'd on other grounds sub nom. Ayers v. Belmontes, 549 U.S.

7, 24 (2006).

51 See Barnes, 532 F. Supp. 2d at 632, 634; Belmontes, 414 F.3d at 1127.
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of Justice Report reflecting that a single prosecutor-the Attorney General of the
United States-sought the death penalty disproportionately against minorities from
1988 through 2000.52 The court found that data relating to a single prosecutor
allowed for the inference of consistent, discriminatory state action more readily than
data capturing "scores of local prosecutors," as seen in McCleskey." However, since
the defendant did not explain how the statistical data circumvented the "fewer
variables" rationale, the court did not depart from McCleskey to apply the burden-
shifting framework accepted in other discrimination cases.

Conversely, the court in Belmontes held that the county-level statistical
evidence presented in that case was "materially different" from the statewide data at
issue in McCleskey because it related to a single charging entity.54 Without deciding
whether statistical data alone could establish a prima facie case for intentional
discrimination in capital cases, the court highlighted numerous Supreme Court
decisions that did accept statistics as the sole evidence for establishing
discriminatory intent in other contexts.55 While the court believed that the statistics
provided by the defendant were strong evidence of discriminatory intent, it
ultimately found that the state had provided sufficient evidence to rebut the showing;
thus, the defendant's claim failed.56

As shown by these cases, localized statistical studies easily defeat McCleskey's
"fewer entities" distinction present in statewide studies. Specifically, the scope of
localized data is more precise and leads to a stronger, more reliable inference of
discriminatory intent by decisionmakers than statewide data.

2. Fewer Variables

Properly developed county-level, single-prosecutor statistics can appropriately
account for the number of variables relevant to capital sentencing decisions by
adjusting data based on possible race-neutral variables. Although decision-making
in capital charging and sentencing may include more variables than decisions made
in the context of Title VII and jury selection cases, there is no support for the
presumption that simpler studies can more accurately control for variables in order

52 See Barnes, 532 F. Supp. 2d at 632, 634.

53 Id. at 635.

54 Belmontes, 414 F.3d at 1125, 1127 (multiple regression statistical data captured 122 death
eligible cases from 1977-1986, which accounted for over 450 race-neutral variables, revealed that
defendants with white victims were five and twenty times more likely to be charged with death than
those with Black and Latino victims, respectively).

55 Id. at 1128. In addition to Title VII and employment discrimination, the court cited legislative
redistricting via Hunt v. Cromartie, 526 U.S. 541, 548-49 (1999), and contemporaneous challenges to
a prosecutor's acts via Batson v. Kentucky, 476 U.S. 79 (1986).

56 Belmontes, 414 F.3d at 1128-29.
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to reveal racially disparate outcomes.5 7 In fact, the evolution and improvement of

statistical data and research has led courts to more readily accept statistical evidence

as proof of discriminatory intent in the context of selective enforcement claims, at

the discovery phase of selective prosecution and enforcement claims, and in

challenges made under state constitutions.58

Further, at least one state supreme court has found complex statistical data to

be highly probative when it accounts for potentially relevant race-neutral variables.59

In State v. Gregory, Washington's death penalty was found to be imposed in an

arbitrary and racially biased manner, rendering it unlawful under the state

constitution.60 This finding was based on a statistical study that showed that black

defendants were 4.5 times more likely to be sentenced to death than similarly-

situated, white defendants while accounting for potential race-neutral variables and

specific case characteristics.61 Although the statistical evidence was statewide and

not used to prove discriminatory intent, Gregory nonetheless shows the probative

value of complex statistical data that properly account for potentially relevant race-

neutral variables and specific case characteristics.
In Gregory, the State was also given the opportunity to challenge the statistics

presented by the defendant and reports from both parties were reviewed and assessed

by a neutral Washington Supreme Court Commissioner.62 Again, while Gregory did

not deal with discriminatory intent directly, it clearly demonstrates the government's

ability to meaningfully rebut statistical evidence.

3. No Meaningful Opportunity to Rebut

The inability of prosecutors to rebut statewide statistical evidence is much less

of a concern with county-level, single-prosecutor statistical evidence. Unlike

statewide data capturing capital charging decisions from scores of local prosecutors,
"when the challenged decision focuses on one person or entity, that person or entity

7 See Blume et al., supra note 7, at 1805-06 ("Given the available data, courts should not shield

discrimination from effective review simply because it occurs in a more complex setting than

heretofore encountered.").

s8 See State v. Soto, 324 N.J. Super. 66, 69 (N.J Super. Ct. Law Div. 1996) (prima facie case of

selective enforcement claim established based primarily on statistics); see also United States v.

Bradley, 880 F. Supp. 271, 280-81 (M.D. Pa. 1994) (statistical evidence sufficient at discovery phase

of selective prosecution); United States v. Tuitt, 68 F. Supp. 2d 4, 5 (D. Mass. 1999) (statistical

evidence sufficient at discovery phase of selective prosecution claim); United States v. Sellers, 906
F.3d 848, 856 (9th Cir. 2018) (statistical evidence sufficient to prove discriminatory intent at discovery

phase of selective enforcement claim); Stephens v. State, 265 Ga. 356, 358 (Ga. 1995) (left open

question of whether statistics alone could prove discriminatory intent for an equal protection claim

under state constitution).

59 See State v. Gregory, 427 P.3d 621, 630 (Wash. 2018).

6 See id. at 633.

61 Id. at 630.
62 Id.
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may rebut incorrect inferences about the decision."" Although McCleskey discussed
the "impropriety of... requiring prosecutors to defend their decisions to seek death
penalties often years after they were made," it also noted that "[r]equiring a
prosecutor to rebut a study that analyzes the past conduct of scores of prosecutors is
quite different from requiring a prosecutor to rebut a contemporaneous challenge to
his own acts." 64

While statistical challenges to prosecutorial decisions will arise years after a
decision is made, this is not outside the norm for standard death penalty appeals or
habeas petitions-which often occur ten to twenty years following the initial
decision-making. In at least two cases, prosecutors have been able to successfully
rebut single-county statistical evidence more than two decades following their initial
sentencing decisions.65 This ability for localized statistical evidence to target and be
rebutted by specific decisionmakers previews the final distinction: county-level,
single-prosecutor data clearly ties discrimination to decisionmakers in a single case.

4. Decisionmakers in a Specific Case

Finally, the ability for defendants to tie evidence to specific decisionmakers in
their case is substantially improved by using county-level, single-prosecutor
statistics.66 For example, the capital charging data analyzed in the Hamilton County
Race Study arose primarily under the leadership of a single prosecutor.67 Similarly,
a parish-level study from East Baton Rouge captured nearly two decades of capital
charging data that arose under the leadership of a single district attorney.68 Since
evidence of racial bias by particular decisionmakers is precisely what is captured
within localized studies, it is clear that this final distinction also fails when applied
to localized studies.

63 Blume et al., supra note 7, at 1805-06.
1 McCleskey v. Kemp, 481 U.S. 279, 296 n.17 (1987).
65 See Belmontes v. Brown, 414 F.3d 1094, 1125-26, 1128-29 (9th Cir. 2005) (successful

rebuttal after twenty-four years in a selective prosecution claim in 2005 for charging decisions made
in 1981 when presented with statistical evidence of a single prosecutor's charging decisions from 1977-
1986); see also Jefferson v. Terry, 490 F. Supp. 2d 1261, 1340 (N.D. Ga. 2007) (successful rebuttal
after twenty-two years in a selective prosecution claim in 2007 for a charging decision made in 1985
when presented with statistical evidence of a single prosecutor's charging decisions from 1977-1998).

* See Belmontes, 414 F.3d at 1127.

67 See Grosso et al., supra note 2, at 915.

68 See Glenn L. Pierce & Michael L. Radelet, Death Sentencing in East Baton Rouge Parish,
71 LA. L. REV. 647, 652, 660 (2011) (finding individuals charged with killing white victims were 2.6
times more likely to receive death than those charged with killing black victims).
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B. Distinguishing Targeted Historical Evidence from the General State History

Rejected in McCleskey

The majority opinion in McCleskey stands only for the proposition that

statistical evidence is insufficient as the sole method of proving discriminatory intent

in capital cases.69 By citing Arlington Heights, even the majority agreed that "[o]f

course, the historical background of the decision is one evidentiary source for proof

of intentional discrimination."70 Still, the majority ultimately dismissed the

statewide, Civil War-era historical evidence presented by McCleskey as irrelevant

to proving current intent. Yet, in the same footnote where it rejected McCleskey's

historical evidence, the Court left the door open for historical evidence that is

"reasonably contemporaneous" with challenged decisions." Thus, the development

of localized studies must be cognizant of the Court's requirement of more

contemporaneous evidence of racial discrimination to accompany statistical

evidence.
What is more, the usefulness of historical evidence of racial discrimination in

a community is twofold. In addition to providing a backdrop for understanding the

statistical data, by linking a community's history of discrimination to a modern

legacy of racial discrimination and development of racial biases, an advocate can

dispel the majority's notion that "official actions taken long ago" are irrelevant to

proving "current intent." 72 As stated by Professor Amsterdam:

The heavy hauling [onto the beltway around McCleskey] needs to be done

by . .. demonstrating and explaining how the local culture has been shaped

by a history of racism, and how the institutions, habits, conventions,
assumptions, beliefs, attitudes, and perceptions of performers in the local

culture still reflect and reenact its racist heritage.73

Further, the groundswell of support for the Black Lives Matter movement and

related outrage over the devaluing of black lives by the criminal justice system in

communities across the country may cause a court to be more receptive to this type

of evidence.
In fact, the Hamilton County Race Study was specifically designed to play off

of the door left open by the majority regarding historical evidence. As previously

stated, the goal of the study was "to build a case not solely on statistical evidence of

69 See McCleskey, 481 U.S. at 293-94 (even then, the majority left open whether statistical

evidence revealing a "stark pattern" of discrimination could alone be sufficient proof of discriminatory

intent).

70 Id. at 298 n.20 (citing Arlington Heights v. Metropolitan Housing Dev. Corp., 429 U.S. 252,
267 (1977)) (internal quotation marks omitted).

71 Id.
72 Id.

73 Amsterdam, supra note 1, at 54.
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discrimination, but to supplement it with evidence of anecdotes and evidence of local
custom."74 The pairing of anecdotal and historical evidence with statistical data
serves to bring "cold numbers convincingly to life." 75 The study highlighted the
continuing legacy of racial discrimination in Hamilton County through an
examination of the community's ongoing racial inequities in housing, employment,
and education. Further, it highlighted ongoing racial strife contextualized within the
county's history of racially charged violence and protesting that has occurred-and
continues to occur-through the twentieth and twenty-first centuries.76 This level of
detail and precision for exposing racial biases at the local level is simply not possible
when dealing with bias at the state or national scale.77

In addition to historical evidence, there are several other sources of highly-
probative, circumstantial evidence to supplement statistical studies in proving
discriminatory intent. First, the tendency for a charging entity to discriminate based
on race in other contexts-such as jury selection or employment-may support the
inference that racial discrimination occurred in capital charging decisions. 78 Next, if
local prosecutors are made aware of the risk of racial bias in their decisionmaking
by internal or external statistical studies, a deliberate indifference to racially
disparate outcomes seen through a failure to adopt policies to avoid racial
discrimination in capital sentencing may be evidence relevant to the inference of
discriminatory intent.79 And, of course, the use of racial slurs or other forms of overt
racial discrimination by a decisionmaker in a particular case is highly probative of
the fact that race impermissibly infected the decision-making process.

Accordingly, the rationale underlying McCleskey's departure from
discrimination jurisprudence cannot be justified in the context of highly targeted
county-level, single-prosecutor statistical studies. As such, emerging studies
represent an opportunity to return to the burden-shifting framework generally

74 Grosso et al., supra note 2, at 905.

75 Int'l Bhd. of Teamsters v. United States, 431 U.S. 324, 339 (1977).
76 See generally Grosso et al., supra note 2, at 906-11; see also Brief forNAACP Legal Defense

& Educational Fund, Inc. as Amicus Curiae Supporting Defendant-Appellant at 5, State v. Bates, 149
N.E.3d 475 (2020) (No. 2016-1783), https://www.naacpldf.org/files/about-
us/LDF%20Amicus%20Brief%2Oin%20State%20v.%2OBates.pdf [https://perma.cc/4HJQ-BURS]
(Throughout the course of their lives, "Hamilton County residents could not ignore the local
conversations and national groundswell of outrage about racial inequality and the devaluing of Black
lives."); see, e.g., Dan Yount, Protestors, Police Discuss Cincinnati Protests, THE CINCINNATI HERALD
(Aug. 6, 2020), https://thecincinnatiherald.com/2020/08/protesters-police-discuss-cincinnati-protests/
[https://perma.cc/5CPL-DB6 H].

77 See G. Ben Cohen, McCleskey's Omission: The Racial Geography of Retribution, 10 OIo
ST. J. CiuM. L. 65, 80 (2012).

78 See generally Grosso et al., supra note 2, at 909-11.

79 See generally Floyd v. City of New York, 959 F. Supp. 2d 540, 608 (S.D.N.Y. 2013)
(inadequate documentation, review, and lack of policies to ensure constitutionality of stops accepted
as evidence of deliberate indifference in order to establish discriminatory intent in selective
enforcement case).

2021] 231



OHIO STATE JOURNAL OF CRIMINAL LAW

applied in equal protection claims arising in capital cases, which rely on statistical

and historical evidence as proof of discriminatory intent. That is, when an individual

demonstrates through county-level statistical data that their sentence is

"unexplainable on grounds other than race" and imposed by a system susceptible to

abuse, the burden shifts to prosecutors to provide a race-neutral explanation for the

imposition of death.80

However, even in the face of this renewed opportunity, it is possible that the

"fear of too much justice" will win the day, or that the Court will once again defer

to the legislature to remedy the racial disparities in capital punishment. In that case,
localized statistical studies still provide renewed opportunities for redressing the role

of race through other actors. In addition to challenging the broad application of

McCleskey in federal courts, the next section addresses how advocates can take cues

from McCleskey and look towards other actors for potential remedies.

III. RECASTING PLAYERS

As poignantly phrased in Justice Brennan's dissent, it is the particular role of

the Supreme Court to hear the pleas of those who "speak in too faint a voice to be

heard above society's demand for punishment .. . for the Constitution declares that

the majoritarian chorus may not alone dictate the conditions of social life." 81 In the

post-McCleskey fallout, many voices continued to be drowned out amidst silence

from the Court. However, the Court is not alone in its silence nor in its ability to

utilize emergent localized studies to redress malignant racial bias in capital

punishment. There are many other critical actors capable of taking up the mantle.

This section will delve briefly into a handful of those potential understudies;

including legislatures, state supreme courts, governors, and local prosecutors.

A. Legislatures

While Justice Brennan chastised the majority for its "fear of too much justice,"

the decision to defer to the legislature to determine necessary conditions for the

utilization of statistical evidence was likely a pragmatic one.8 2 As identified by the

majority, legislatures have "a flexibility of approach that is not available to the

courts,"83 particularly when imposing novel conditions on statistical evidence or

assigning affirmative duties to local prosecutors-which are the two innovations

recommended here for model legislation. The deferral to legislative bodies may have

been appropriate, but, in the thirty years following McCleskey, only three states have

80 McCleskey v. Kemp, 481 U.S. 279, 357-59 (Blackmun, J., dissenting); for example, when

prosecutors are not given guidelines for when to seek or forego death in death-eligible cases or are not

required to record reason for why death was sought in an individual case.

81 Id. at 343 (Brennan, J., dissenting).

82 Id. at 339.
" Id. at 319 (majority opinion) (quoting Gregg v. Georgia, 428 U.S. 153, 186 (1976)).
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passed Racial Justice Acts ("RJAs") to permit the use of statistical evidence for
challenging the imposition of death in individual cases: Kentucky, North Carolina,
and California.84 The examples are few, but legislatures can look to the pitfalls and
triumphs of past RJAs to inform the development of more effective legislation.

For the purpose of this Note, proposed RJA innovations will focus narrowly on
the ideal scope of statistical evidence and imposing reporting requirements on
prosecutors to enhance the efficacy and utility of localized statistical evidence.85 The
goals of these innovations are avoiding a floodgate of litigation following the
passing of an RJA, increasing the quality and relevance of statistical data presented
under the statute, and influencing prosecutorial behavior though increased
transparency and other means.

Geographic Scope. Fears regarding a floodgate of litigation following the
enactment of an RJA are demonstrated by North Carolina's experience with its
short-lived RJA. Following widespread attempts to utilize North Carolina's 2009
RJA to challenge capital convictions,86 the state legislature significantly restricted
the geographic scope of statistical evidence allowed under the statute.87 Where
statewide statistical evidence was sufficient under the 2009 version of the statute,
the amended statute precluded evidence beyond the county level. 88 In addition to
precluding statewide statistical evidence, subsequent amendments also treated all
statistical evidence as insufficient to make a successful claim without more.89

Unfortunately, the efficacy of this amendment in reducing claims to a more
manageable amount was unrealized, as the statute was repealed shortly after those
changes.90

Next, while the Kentucky RJA does allow statewide evidence, the state has
likely avoided floodgate-style utilization because, unlike the North Carolina RJA, it

' See North Carolina Racial Justice Act, N.C. GEN. STAT. ANN. § 15A-2010 (West 2009)
(repealed 2013); but see S.L. 2013-154, § 5(a), eff. June 19, 2013; see also Kentucky Racial Justice
Act, KY. REV. STAT. ANN. § 532.300 (West 1998); see also California Racial Justice Act, CAL. PENAL
CODE § 745 (West 2021). While California's Racial Justice Act is exceptionally broad and covers
criminal convictions beyond capital cases, it is less than a year old, so little is known of its efficacy in
application.

85 For a more in-depth analysis of Kentucky and North Carolina's RJAs and comprehensive
recommendation of a model state RJA, see Rees Alexander, A Model State Racial Justice Act: Fighting
Racial Bias Without Killing the Death Penalty, 24 GEO. MASON Civ. RTS. L.J. 113, 122-51 (2014).

86 See generally Bryan Mims, NC Judge Sets Racial Justice Act Appeals for October, WRAL
(July 5, 2012, 5:34 PM), http://www.wral.com/news/state/story/11284405/ [https://perma.cc/PC27-
PBLT] (over 150 individuals filed appeals under the 2009 version of the Racial Justice Act to challenge
the imposition of death based on impermissible racial bias).

87 See Ali Eacho, Surviving Implicit Bias: Why the Appellate Court's Interpretation of the 2012
Amendment to the Racial Justice Act Will Be a Life or Death Decision for North Carolina Death Row
Prisoners, 21 AM. U. J. GENDER Soc. POL'Y & L. 647, 657-58 (2013).

88 Id.
89 Id.

' See S.L. 2013-154, § 5(a), eff. June 19, 2013.
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offers prospective rather than retroactive relief.9 1 Further, the Kentucky RJA was

designed to intervene before a capital case proceeds to trial; that is, a defense

attorney can raise an issue under the statute once they have received notice from the

prosecutor's office that death may be sought.92 This design makes it difficult to

measure the efficacy of the statute, especially if leveraged during informal

negotiations.93

To be sure, passing prospective rather than retroactive legislation is a method

to avoid opening the floodgates to appeals, but this is an untenable course of action

when dealing with intolerable racial bias in the imposition of death. Similarly, while

there is reason to believe that Kentucky's preventative approach may have important

effects on charging decisions,94 individuals already sentenced to death by racially-

biased decisionmakers are no less deserving of relief. As such, a comprehensive RJA

would include both Kentucky's preventative, intervening approach and a more

precise version of North Carolina's retroactive relief.

In opening the doors to retroactive relief, legislatures must narrow

independently-sufficient, statistical evidence to the county level in order to ensure

the longevity of the statute through public support. This will serve dual ends. First,
it will reduce the quantity of claims raised under the statute and, second, it will

increase the quality of statistical evidence by ensuring that it is directly tied to local

decisionmakers in individual cases.
While it is true that restricting allowable statistical evidence to the county level

could cut off relief to individuals who have been sentenced in counties with a low

rate of capital prosecutions and, therefore, less of an opportunity to develop valuable

statistical data, the alternative would hold local, decisionmaking entities responsible

for decisionmakers across the state.95 Further, legislatures need not preclude

statewide statistical evidence entirely; only as the sole basis for a statutory claim.

Temporal Scope. In addition to restricting the geographic scope of statistical

evidence, North Carolina's legislature also restricted the temporal scope of the

allowable statistical evidence in the 2012 amendments.96 While the strength of

statistical evidence is improved when it is restricted to relevant time periods,
imposing an arbitrary ten-year time limit does nothing to improve the probity of

statistical data. For example, a ten-year period could provide only a fraction of a

prosecutor's tenure or capture the tenure of numerous head prosecutors with

dramatically different charging philosophies who may or may not have been

91 See Gennaro F. Vito, The Racial Justice Act in Kentucky, 37 N.KY. L. REV. 273, 277 (2010).

2 See Alex Lesman, Note, State Responses to the Specter of Racial Discrimination in Capital

Proceedings: The Kentucky Racial Justice Act and the New Jersey Supreme Court's Proportionality

Review Project, 13 J. L. & POL'Y 359, 377 (2005).

93 Id. at 379.

9 Id. at 413 (noting that "Kentucky prosecutors have increased their death notices in black-

victim cases, perhaps in order to neutralize charges of race-of-victim discrimination.").

95 See generally Eacho, supra note 87, at 663.

' See Alexander, supra note 85, at 127.
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involved in decisionmaking for an individual case.
In comparison, Kentucky imposes no explicit time restriction, but an inherent

requirement of the statute is that statistics reveal the influence of race in an
individual case.97 As such, statistical evidence that captures the tenure of a
decisionmaker who was not involved in a particular case would clearly not satisfy
the requirements of the statute.98 This inherent requirement within the Kentucky
RJA could easily be an explicit requirement in future RJAs.

Accordingly, a model RJA would not impose arbitrary time limits, as doing so
would only serve to reduce the quantity of data allowed under the statute with no
attention paid to quality or relevance. Instead, requiring data to be reasonably related
to the tenure of a head prosecutor or other significant decisionmaker in an
individual's case will ensure that only the most relevant evidence is allowable under
the statute.

Affirmative Reporting Requirements. While it is believed that Kentucky's RJA
serves as an important influence in shaping prosecutorial behavior by intervening
before capital charges are imposed, the actual statute is rarely utilized to seek relief. 99

When asked why they did not utilize the act more often, among other reasons,
advocates cited difficulty in collecting data for statistical studies and other
information necessary to make a successful claim. Accordingly, legislatures can
reduce the burden of collecting data and further enhance the utility and efficacy of
the statute by imposing reporting requirements for death-eligible cases and
prosecutorial reasoning for either seeking or forgoing death in each case.

To this end, a model RJA would require the reporting of all death-eligible
homicides by charging entities to a county- or state-level database at the charging
stage and at the conclusion of the trial. 100 Next, in addition to reporting death-eligible
cases, prosecutorial rationales for charging death, forgoing death, or for accepting
pleas for a penalty less than death should be recorded and reported to improve
transparency in charging and ease of review.101

By embracing the utility of highly refined, county-level statistical data,
legislatures will enhance the quality and relevance of allowable statistical data under
future RJAs. Similarly, narrowing the scope of allowable statistical evidence along
these lines could help to avoid floodgate-style litigation and ensure the longevity of
the legislation. Further, a model RJA should also include an intervening function
alongside reporting requirements to increase transparency of prosecutorial

97 See id. at 1 27, 131.
98 Id.
* See Olatunde C.A. Johnson, Legislating Racial Fairness in Criminal Justice, 39 COLUM.

HuM. RTS. L. REV. 233, 242-44 (2006).

100 See The Supreme Court of Ohio & The Ohio State Bar Association, Joint Task Force to
Review the Administration of Ohio's Death Penalty: Final Report & Recommendations (Apr. 30,
2014), https://www.supremecourt.ohio.gov/Boards/deathPenalty/resources/finalReport.pdf)
[http://perma.cc/NMN2-92QB] [hereinafter The Supreme Court of Ohio].

101 Id.
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decisionmaking and accessibility of critical data through central databases to reduce

barriers for potential claimants.

B. State Supreme Courts

A proactive response by a state supreme court when presented with evidence

that counties are administering the death penalty in a racially disparate manner could

have significant direct and indirect impacts on redressing the situation statewide.

However, when considering the difficulties of seeking the equal-protection-style

remedy denied by the United States Supreme Court in McCleskey through state

supreme courts, Dr. Baldus and colleagues highlighted two points. First, it may be

unreasonable to expect state supreme courts to tackle the complex political and

remedial issues that the United States Supreme Court was unwilling to touch,
particularly when the majority of state supreme court justices in death penalty states

do not enjoy life tenure.'0 2 Second, there is a general reluctance in state courts to

find purposeful racial discrimination on the part of prosecutors, particularly those

who may not be aware of their own biases and are likely to deny allegations that bias

influenced their decisionmaking.103 However, there has been one notable exception

to this general rule that could provide a framework moving forward.

In 1989, the Supreme Court of New Jersey established a system of oversight

for the state's capital charging and sentencing system that maintained and reviewed

data for all death-eligible cases. 104 In 1992, utilizing statistics from that system, the

court rejected McCleskey's exclusion of statistics as sole evidence of discriminatory

intent.105 Unfortunately, that same year, the state legislature passed a bill that

excluded death-eligible cases from the court's proportionality review of cases where

death was actually sought.'" This precluded the court from uncovering the potential

influence of race on prosecutors' decisions to either seek or forgo the death penalty

in death-eligible cases.107

In line with the United States Supreme Court's concerns with limiting the use

of overbroad statistical evidence, the Supreme Court of New Jersey adopted a steep

burden of proof when accepting statistical evidence of discrimination.108 However,

in doing so, the court inexplicably treated the county of prosecution as a legitimate

race-neutral factor.109 This was a devastating blow to the utility of statewide

statistical studies and, as a result, not a single discrimination claim was successful

102 See Baldus et al., supra note 5, at 148-49, 175.
103 Id.

104 Id. at 166-67.
10s Id.
106 See Vito, supra note 91, at 282-83.

107 Id.

108 See Baldus et al., supra note 5, at 144, 169-70.

109 Id. at 173-74.
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in obtaining judicial relief.110

Accordingly, two key lessons can be gleaned from the Supreme Court of New
Jersey's system of oversight and proportionality review. First, it is essential to obtain
data for all death-eligible cases in order to capture critical prosecutorial
decisionmaking in either direction."1 ' Without this data, there is no meaningful
method by which to assess or educate key decisionmakers regarding the risk that
racial bias may be impacting their charging decisions.

Second, when adjusting statistical data for potential race-neutral factors, such
adjustments must be limited to factors that are truly race-neutral; in other words,
directly related to a defendant's culpability for the offense.12 By adjusting for
factors that are irrelevant to culpability, a court will pave the way for affirming the
imposition of death in cases where it far exceeds the retributive fit.

In contrast, the county of prosecution is intimately related to the risk of racial
bias by decisionmakers and is entirely irrelevant to an individual's culpability. From
shaping the implicit bias of jury members"3 to influencing a prosecutor's
assessment of death's retributive fit, " 4 the county of prosecution cannot be separated
from the risk of racial bias. By treating the county of prosecution as a race-nuetral
factor, a court forfeits one of the most meaningful avenues for ensuring that the
imposition of death is proportionate and not influenced by racial bias.

However, even if a state supreme court does not grant relief in localized
discrimination cases, the mere act of granting review and maintaining meaningful
data connected to local charging entities can have two significant effects. First, it
places local prosecutors on notice that they must take steps to avoid racial
discrimination in capital cases, thus encouraging a high level of selectivity in
charging decisions and reducing the risk of racial bias influencing decisionmaking
within communities."5 Next, the high level of attention given to the manner in which
the death penalty is administered in specific communities will increase public
understanding of capital punishment and may decrease public confidence if data
reveals that it is administered in a racially disproportionate manner within their
hometowns."6 Accordingly, elected prosecutors and legislators may be further

10 Id. at 169.

"I See generally Vito, supra note 91, at 283.

12 Baldus et al., supra note 5, at 173.
13 See Samuel R. Sommers & Phoebe C. Ellsworth, White Juror Bias: An Investigation of

Prejudice Against Black Defendants in the American Courtroom, 7 PSYCH. PUB. POL'Y & L. 201, 221
(2001).

14 See Justin D. Levinson & Robert J. Smith, Systemic Implicit Bias, 126 YALE L.J. FORUM 406,
409 (2017) (discussing how researchers found a predictive relationship between implicit racial bias and
level of "retributiveness." The greater an individual's implicit racial biases, the more they supported
retribution as an ideal punishment theory.).

1s See Baldus et al., supra note 5, at 168-69.

116 See James E. Coleman, One Way or Another the Death Penalty Will Be Abolished, but Only
After the Public No Longer Has Confidence in its Use, 13 DUKE J. CoNST. L. & PUB. POLY 15, 22-23
(2018) (citing Justice Thurgood Marshall's belief that, if the available facts about the death penalty
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pressured to adopt death-penalty reform or abolition policies to address the existence

of racial disparities in local schemes.

C. Governors

Governors have numerous tools available for redressing impermissible racial

bias in the administration of the death penalty: executive clemency and reprieve

powers; gubernatorial moratoria and discretion; and the creation of executive review

committees."' When confronted with evidence that a particular county has

administered the death penalty in a racially disparate manner, a governor should use

any one of the three to redress the situation.
When reviewing individual cases for clemency, a governor should place

significant emphasis on whether the sentence was imposed by a county with racial

disparities in capital charging and sentencing. Similarly, when evidence is made

available to a governor that a county has a pattern of a racially disparate

administration of capital punishment, they should immediately direct investigations

to further assess the risk that race was a factor for individuals sentenced in that

county and commute sentences for those where any form of racial bias may have

impacted decisionmakers.
Several governors have exercised their clemency powers for large groups of

people based on similar justifications."8 However, such bold strokes are not always

popular or effective at garnering support for reform, especially those taken as a

governor is leaving office and without providing a thorough explanation to the

public.119 In fact, sweeping commutations by Ohio's former Governor, Richard

Celeste, on the eve of his tenure, which were based on haphazard investigations,
dramatically reduced public trust in the legitimacy of executive clemency and

resulted in legislative restraint on the future exercise of that power.2 0 Conversely,
Illinois' Governor, George Ryan, avoided backlash by providing consistent

messaging about his disapproval of the death penalty, reinforcing actions taken by

the state legislature, and granting the commutations in the middle of his

incumbency.'2' Accordingly, governors seeking to prompt enduring change must be

were publicly known, "the average citizen would... find it shocking to [their] conscience and sense of

justice").
117 See Clifford Dome & Kenneth Gewerth, Mercy in a Climate of Retributive Justice:

Interpretations from a National Survey of Executive Clemency Procedures, 25 NEW ENG. J. ON CRIM.

& CIV. CONFINEMENT 413, 429-30, 446-47 (1999).

18 See Daniel T. Kobil, Do the Paperwork or Die: Clemency, Ohio Style?, 52 OHfo ST. L.J. 655,

679-80 (1991) (Ohio Governor Richard Celeste commuted sixty-eight sentences; twenty-five of which

were for women who may have suffered from battered women's syndrome and eight of which were

death sentences); see also Elizabeth Rapaport, Straight is the Gate: Capital Clemency in the United

States from Gregg to Atkins, 33 N.M. L. REv. 349, 375 (2003).

119 See Rapaport, supra note 118, at 373-74.

120 See Otio REv. CODE ANN. § 2967.07 (West 1965).
121 See Rapaport, supra note 118, at 375.
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willing to lay the groundwork for reform and risk exposure to criticism.
Apart from grants of clemency in individual cases, a governor should impose a

statewide moratorium on executions in order to assess the role of race in other
counties within the state when presented with data indicating that such a moratorium
might be necessary. Numerous governors have exercised their executive power to
declare gubernatorial moratoria on executions statewide. Currently, California,
Oregon, and Pennsylvania have formal moratoria on capital punishment, and,
recently, Ohio's Governor, Mike DeWine, has declared an "unofficial moratorium,"
citing "practical" problems with execution methods.122 Save for Ohio's unofficial
moratorium, all three governors cited either general inequity or racial bias among
the reasons for the suspension.2 "

Given evidence that the death penalty is being administered in a racially
disparate manner in any county within their state, governors should immediately call
for a suspension of executions until the completion of an investigation. These
investigations may be prompted by other branches of government, but, absent the
governor's unique ability to unilaterally suspend executions, individuals will
continue be put to death where there is a known risk that race contributed to their
sentence.24 An obvious drawback to gubernatorial moratoria is that they may only
survive as long as the declaring executive remains in office. However, when coupled
with investigations, they can prompt enduring change. Several states have repealed
or abolished the death penalty following gubernatorial moratoria and
investigations.2 5

12 Julie Carr Smyth, Famoush Amiri & Andrew Welsh-Huggins, Ohio Governor: Lethal
Injection No Longer Execution Option, THE ASSOCIATED PRESS (Dec. 8, 2020),
https://apnews.com/article/legislature-ohio-coronavirus-pandemic-mike-dewine-executions-
f7fl542613ae6922444d77341d4d3b40 [https://perma.cc/L63P-H7DZ]; State by State, DEATH
PENALTY INFO. CTR., https://deathpenaltyinfo.org/state-and-federal-info/state-by-state
[https://perma.cc/FEX2-HALK] (last visited May 22, 2021).

123 Oregon Governor Signs Bill Narrowing Use of the Death Penalty, DEATH PENALTY INFO.
CTR. (Aug. 2, 2019), https://deathpenaltyinfo.org/news/oregon-governor-signs-bill-narrowing-use-of-
the-death-penalty [https://perma.cc/P2DD-BGVT]; Governor Gavin Newsom Orders a Halt to the
Death Penalty in California, OFF. OF GOVERNOR GAVIN NEWSOM (Mar. 13, 2019),
https://www.gov.ca.gov/2019/03/13/governor-gavin-newsom-orders-a-halt-to-the-death-penalty-in-
california/ [https://perma cc/6PMX-LW8W].

24 State and Federal Info: Illinois, DEATH PENALTY INFO. CTR.,
https://deathpenaltyinfo.org/state-and-federal-info/state-by-state/illinois [https://perma.cc/244U-
MYMY] (last visited May 19, 2021) (Illinois governor created an executive commission to study death
penalty system); Pennsylvania Governor Announces Moratorium on Executions, DEATH PENALTY
INFO. CTR. (Feb. 13, 2015), https://deathpenaltyinfo.org/news/pennsylvania-govemor-announces-
moratorium-on-executions [https://perma.cc/R4ZN-AXME] (Pennsylvania state legislature created an
investigative committee).

"2 See State and Federal Info: Illinois, DEATH PENALTY INFO. CTR.,
https://deathpenaltyinfo.org/state-and-federal-info/state-by-state/illinois [https://perma.cc/244U-
MYMY] (last visited May 19, 2021); State and Federal Info: Colorado, DEATH PENALTY INFO. CTR.,
https://deathpenaltyinfo.org/state-and-federal-info/state-by-state/colorado [https://perma.cc/P66Q-
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Finally, even if the Governor suspends executions for an investigation,
prosecutors may continue to seek death sentences to be imposed after the

suspension; and, as seen in Ohio, not all investigations lead to the abolition of capital

punishment.126 Therefore, when confronted with evidence that the death penalty is

being administered in a racially disparate manner at the county level, a governor

should create a voluntary, statewide review committee for all capital charges. At

least two advisory committees have recommended the creation of these review

committees as a means of reducing the risk of racial bias in charging decisions.127

Unlike the legislature, governors cannot compel county prosecutors to participate in

a voluntary review. Even so, a governor can give teeth to the initiative by creating

the committee on the presumption that they will commute death sentences in all

cases where prosecutors failed to participate in the review process unless a

prosecutor can provide a compelling explanation for failing to have done so.12
8 Of

course, actions at the state executive level have sweeping, statewide effects, but

capital punishment is imposed at the county level. As such, the most influential

decisionmaker for remedying the system is also found at the county level; local

prosecutors.

D. Local Prosecutors

Prosecutors are perhaps the most influential actors in the administration of

capital punishment, particularly at the county level. As such, they are best suited to

combat the influence of race within local systems. However, given the unconscious

nature of implicit bias, a prosecutor may not be aware that race is impacting their

decision to charge death. Therefore, the only failsafe methods for completely

removing the risk of racial bias in charging decisions are akin to suspension of

prosecutorial discretion-either always or never seeking death in death-eligible

cases. In addition to suspending prosecutorial discretion-which is a central tenant

of our criminal justice system-both options present other significant ethical and

constitutional problems.
Therefore, prosecutors who are simultaneously committed to charging death

and reducing the risk of racial bias must have a third option available to them.

Prosecutors who wish to continue seeking death must do so prudently and only after

observing significant protocols for reducing the impact of racial bias in

decisionmaking. In this section, each option is discussed in turn.

4FA4] (last visited May 19, 2021) (Colorado abolished death penalty following an informal

moratorium and investigation into death penalty).
126 The Supreme Court of Ohio, supra note 100.

127 See id. at 14-15 (adopting Illinois' recommendation).
128 Id. at 15.
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1. Always Charging Death

A common critique for accepting statistics as evidence of racial discrimination
is that it incentivizes prosecutors to seek death in all death-eligible cases to avoid
the risk or appearance of racial bias at the charging stage.129 In fact, during oral
argument in McCleskey, Justice O'Connor observed, "[i]t's such a curious case,
because what's the remedy? Is it to execute more people?"130 While, theoretically,
charging death in more cases could dilute racially disparate statistical outcomes, in
practice, this is an untenable method that triggers significant constitutional, fiscal,
and ethical concerns.131

When death is sought in every death-eligible case, it very closely resembles an
unconstitutional mandatory death penalty scheme.' Next, capital trials, death row
incarceration, and post-conviction appeals introduce extraordinary costs on state and
local budgets. Recent estimates have placed the total cost per execution at between
$37.2 and $250 million.133 As such, pursuing death in every case may not even be
an economically viable approach. Finally, the act of charging death in all cases may
trigger two significant ethical issues: first, it requires prosecutors to charge death in
cases that exceed their personal assessment of the retributive fit, and second, it
introduces a coercive incentive to innocent defendants to accept a guilty plea in order
to avoid death.13 In addition to the risk of inducing a guilty plea from innocent
defendants to avoid the imposition of death, overcharging may compel defendants
to waive important constitutional rights and protections as a condition of the plea
agreement simply to avoid death.3 5 Whether examined from a constitutional, fiscal,
or ethical perspective, always charging death is a not a feasible strategy for
prosecutors who seek to reduce racial bias in capital punishment within their
communities.

2. Never Charging Death

Based on the political realities in many counties, never seeking the death

penalty may not be reasonably practicable for elected prosecutors who feel it is their

129 See, e.g., Vito, supra note 91, at 279-80.
130 Transcript of Oral Argument at 12, McCleskey v. Kemp, 481 U.S. 279 (1987) (No. 84-6811).
" See Vito, supra note 91, at 279-80.
132 See Vito, supra note 91, at 279-80.
133 See Carol S. Steiker & Jordan M. Steiker, Costs and Capital Punishment: A New

Consideration Transforms an Old Debate, 2010 U. CHI. LEGAL F. 117, 119-20 (2010) (estimating cost
per execution in Maryland and California by calculating total costs for all capital cases and dividing
this by the number of actual executions).

14 See Sherod Thaxton, Leveraging Death, 103 J. CRIM. L. & CRIMINOLOGY 475, 482-83, 549
(2013); see also Samuel Weiss, Note, Into the Breach: The Case for Robust Noncapital Proportionality
Review Under State Constitutions, 49 HARV. C.R.-C.L. L. REV. 569, 588 (2014).

131 See Thaxton, supra note 134, at 482-83.
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duty to their constituency to seek death in particularly heinous cases. While there is

evidence that support for the death penalty has declined generally, there remain

strongholds of support in counties across the country.136 However, even where

support is weak, the preference of voters may be for reform rather than complete

abolition of capital punishment.3 ? As such, never charging death is not a solution

available in all areas of the country.
For example, Cuyahoga County, Ohio, is one of the top ten death-sentencing

counties in the country.138 The current county prosecutor, Michael O'Malley, ran on

a reform platform including a Capital Review Committee to reduce the risk of racial

bias in capital charging decisions.139 However, under this protocol he retains the

ability to seek death in "extraordinary cases."4 0 This may be illustrated by his

response to a particularly brutal case involving a child victim where he felt "the jury
would think [he] was not doing [his] job" if he did not seek death.'4 ' Notably, the

child victim was also black; since statistical studies have typically demonstrated that

the imposition of death is less likely where the victim is black, the imposition of

death in this case would-at least on its face--represent a departure from the

devaluation of black lives in capital decisionmaking. Thus, although eliminating

capital punishment in Cuyahoga County may not be democratically feasible,
effective reform must still be pursued.

While the retention and exercise of prosecutorial discretion may be justified in

some cases, prosecutors who are responsive to racially antagonistic communities in

exercising their discretion run the risk of furthering entrenched racial attitudes and

imposing disproportionate sentences.4 2 A full-fledged elimination of the death

penalty may not be tenable in some areas. However, when prosecutors are made

aware that race may be influencing the imposition of death within their communities,
they should suspend the imposition of death and take significant mitigating steps

136 As of 2018, prosecutors committed to reducing reliance on capital punishment have been

elected in approximately eleven of the thirty most prolific death-sentencing counties of the country.

The Death Penalty in 2018: Year End Report, DEATH PENALTY INFO. CTR., at 3, 16 (Dec. 14, 2018),

https://files.deathpenaltyinfo.org/reports/year-end/Year-End-Report-r
2 .fl 590086609.pdf

[https://perma.cc/MH56-S4QDI.
"? Id.

138 Id. at 8.
13 Capital Case Charging Protocol, CUYAHOGA CNTY. OFF. OF THE PROSECUTOR,

http://prosecutor.cuyahogacounty.us/en-US/capital-charging-protocol.aspx [https://perma.cc/P7X3-

YSPX] (last visited Dec. 17, 2020); Meet Michael C. O'Malley, CUYAHOGA CNTY. OFF. OF THE

PROSECUTOR, http://prosecutor.cuyahogaounty.us/en-us/meet-the-prosecutor.aspx
[https://perma.cc/7XVL-XYC8] (last visited Dec. 17, 2020).

140 Capital Case Charging Protocol, supra note 139.

0' Study: Ohio County Leads Country in Recent Death Sentences, THE ASSOCIATED PRESS (Dec.

17, 2019), https://apnews.com/article/0290b60bl35956f823Ie2a828adi1 Ida5 [https://perma.cc/NCA8-
3SJB].

142 See Deirdre Golash & James P. Lynch, Public Opinion, Crime Seriousness, and Sentencing

Policy, 22 AM. J. CRIM. L. 703, 710 (1995).
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before resuming the practice. While this Note does not provide an exhaustive list of
mitigating techniques, a cursory discussion of a few notable examples is laid out in
the next section.

3. Cautiously Charging Death

While "there can be no perfect procedure for deciding in which cases
governmental authority should be used to impose death," prosecutors who endeavor
to seek death must commit to rooting out imperfections that make procedures
vulnerable to racial biases.143 The following protocols represent a number of
potential avenues for reducing the risk of racial bias in charging decisions.

Maintain and Review Data for all Death-Eligible Cases. Perhaps the first and
most obvious step in reducing the risk of racial bias in capital charging decisions is
being aware of the role that race plays in a particular charging entity. Therefore, it
is paramount that county prosecutors record and review data for historical charging
decisions. In doing so, they should apply lessons learned from proportionality
reviews; that is, to collect and review data for all death-eligible cases, not just in
cases where death is sought.44 Only once a charging entity is aware of the degree
that race has influenced charging decision can it begin to identify what subsequent
remedial actions are necessary to correct course.

Maintain Records of Charging Rationales. As considered by Justice Blackmun
in McCleskey, the absence of a requirement for prosecutors to record charging
rationales leaves a system susceptible to abuse.4 5 The act of recording charging
rationales increases transparency and the legitimacy of prosecutorial decisions and
allows for more efficient review.

Implement Stringent Charging Protocols. In order to avoid the high risk of
racial disparitiesy associated with felony murder convictions, prosecutors should
implement policies precluding felony murder from receiving capital charges.14 6

Similarly, prosecutors should implement policies requiring a high level of proof for
charging decisions-for example, limiting capital cases to those supported by DNA
evidence-and precluding cases based on uncorroborated jailhouse informant
testimony from death-eligibility.47

Diversity, Representation, and Inclusion in Decisionmakers. As seen in the jury
context, the mere presence of a black juror can reduce the risk of racial bias in

"3 Zant v. Stephens, 462 U.S. 862, 884-85 (1983) (quoting Lockett v. Ohio, 438 U.S. 586, 605
(1978) (plurality opinion)).

144 See generally Vito, supra note 91, at 283 (providing examples of failed proportionality
review in various states).

141 See McCleskey, 481 U.S. at 357-58 (Blackmun, J., dissenting).
14 The Supreme Court of Ohio, supra note 100, at 14.

47 The Supreme Court of Ohio, supra note 100, at 10.
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decisionmaking.148 While applying this logic to prosecutors may be overly

simplistic,149 at least one study has shown that increased representation of black

prosecutors decreased the likelihood of imprisonment and resulted in less severe

sentences.'1 0 Another study revealed black prosecutors are less likely to strike black

venire members than white prosecutors.15' What is more, having diversity for those

who hold such highly valued roles within a community can combat the development

of harmful implicit biases.5 2 Accordingly, placing stock in the value of diversity

and inclusion for those empowered to make capital charging decisions can serve to

reduce the influence of racial bias at various stages.

Capital Charging Review Committees. The creation of county-level review

committees for capital charges can mitigate the risk that a single decisionmaker's

bias enters the equation and can increase the diversity in perspectives in the decision

to pursue death. However, it is unclear whether the use of this method in New Jersey

was successful in reducing the risk of racial bias.53 Therefore, if available,
participation in a statewide review committee may further dilute the impact of

individual and community-level racial attitudes.
It is not necessary-or advisable-to wait for the United States Supreme Court

to consider the utility of localized statistical evidence for redressing racial biases in

capital cases. As discussed, emerging studies offer opportunities for immediate

action by other key players. While local prosecutors have the most room for taking

immediate and creative action to reduce the risk that racial bias will influence future

capital charging decisions, other governmental actors must step in to redress

instances where death has already been imposed and provide retroactive relief.

Whether it be through a Racial Justice Act, executive clemency, or a system of

judicial oversight, utilization of localized statistical data offers a degree of precision

.that was not previously available to key players in order to redress racial bias without

destabilizing statewide criminal justice systems.

148 See generally Sommers & Ellsworth, supra note 113, at 221-22.

149 There is significant scholarship delving into the intricate and complex relationship between

Black prosecutors, their- communities, identities, and the criminal justice system. See Lenese C.

Herbert, Et in Arcadia Ego: A Perspective on Black Prosecutors'Loyalty Within the American Criminal

Justice System, 49 How. L.J. 495, 502 (2006).
150 Amy Farrell, Geoff Ward & Danielle Rousseau, Intersections of Gender and Race in Federal

Sentencing: Examining Court Contexts and the Effects of Representative Court Authorities, 14 J.

GENDER RACE & JUST. 85, 113 (2010).

1s1 David C. Baldus et al., The Use of Peremptory Challenges in Capital Murder Trials: A Legal

and Empirical Analysis, 3 U. PA. J. CONST. L. 3, 60 (2001).

152 CHERYL STAATS ET AL., KIRWAN INST. RACE AND ETHNICITY, STATE OF THE SCIENCE: IMPLICIT

BIAS REVIEW 2015, at 62 (2015), http://kirwaninstitute.osu.edu/wp-content/uploads/
2 015/05/2015-

kirwan-implicit-bias.pdf [https://perma.cc/EHD2-YE9Y].

153 See Baldus et al., supra note 5, at 165-75.
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CONCLUSION

The exclusion of statewide statistical evidence as the sole proof of
discriminatory intent in McCleskey rested mainly on distinctions that are
inapplicable to localized statistical studies focused on a single county or single
prosecutor. Accordingly, localized statistical studies coupled with historical
evidence of discrimination present novel opportunities for redressing the existence
of racial bias in capital punishment. In addition to providing powerful evidence of
discriminatory intent, these studies present a novel constitutional question that
would allow the Court to accept highly refined, localized statistical evidence while
avoiding many of the concerns associated with overbroad, statewide studies.
However, even if federal courts continue in their reticence toward granting relief
absent direct evidence of discrimination, localized statistical studies create
significant opportunities for other actors to redress the role of racial bias in capital
punishment. Instead of continuing to march in lockstep to produce patterns of racial
disparity, legislatures, governors, state supreme courts, and local prosecutors each
have the ability to harness localized statistical studies to reduce and prevent racial
biases demonstrated at the county level.
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