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Tomei Touches Procedure, Substance, and 

Purpose of the Affordable Care Act’s Non-

Discrimination Provision 

PATRICK A. STEVENS* 

The Affordable Care Act (ACA) has faced no shortage of controversy since 

it was enacted in 2010,1 and it is still subject to near-constant challenges and 

questions of interpretation and applicability more than a decade on.2 In January 

2022, the Sixth Circuit in Tomei v. Parkwest Medical Center addressed another 

question of interpretation raised by a hospital’s motion to dismiss as time-barred 

a patient’s claim under the ACA’s non-discrimination provision.3 Finding that 

the default four-year federal statute of limitations applied to the plaintiff’s claim 

that the hospital’s discrimination caused him to lose his leg—rather than the 

one-year statute of limitations urged by the hospital—the Sixth Circuit affirmed 

the district court’s decision denying the defense’s motion to dismiss.4 The 

Sixth’s Circuit’s decision in Tomei presents the proper statutory interpretation 

to answer this procedural question, thereby providing consistency in the 

application of the law’s substantive requirements, and also reaches the purpose 

of the statutes under scrutiny: namely, protecting individuals from 

discrimination in healthcare and simplifying the process of determining the 

applicable statute of limitations.5 More broadly, this decision represents the 

potential for sorely needed common-sense consensus regarding the ACA. 

I. THE APPLICABLE STATUTE OF LIMITATIONS 

The procedural question that brought this interlocutory appeal before the 

Sixth Circuit arises from the relationship between the ACA and the 

Rehabilitation Act of 1973 and the fact that a different statute of limitations 
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 1 See, e.g., Nat’l Fed’n Indep. Bus. v. Sebelius, 567 U.S. 519, 530–42 (2012) (deciding 

constitutional challenges to the ACA’s “individual mandate” and “Medicaid expansion” 

provisions); King v. Burwell, 576 U.S. 473, 476–85, 498 (2015) (upholding the ACA’s 

provision of “tax credits for insurance purchased on any Exchange created under the Act”).  

 2 See, e.g., Tierney Sneed, Judge Notorious for Anti-Obamacare Rulings Has Another 

Crack, CNN (Jan. 28, 2022, 7:56 AM), 

https://www.cnn.com/2022/01/28/politics/obamacare-reed-oconnor-biden-doj-

health/index.html [https://perma.cc/3QQK-3YX4]. 

 3 See Tomei v. Parkwest Med. Ctr., 24 F.4th 508, 510 (6th Cir. 2022). 

 4 Id. at 510, 514–15. 

 5 See 42 U.S.C. § 18116 (2010) (Nondiscrimination); Jones v. R.R. Donnelley & Sons 

Co., 541 U.S. 369, 382 (2004) (noting that Congress’s intent in enacting 28 U.S.C. § 1658 

was to “alleviat[e] . . . uncertainty”). 

https://perma.cc/3QQK-3YX4
https://perma.cc/28ME-M87P
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applies to each.6 Absent express provision otherwise, a default four-year federal 

statute of limitations applies to claims “arising under” federal laws enacted after 

1990,7 whereas before this federal default was codified, the applicable statute of 

limitations for federal laws wherein none was specified was the closest 

analogous statute of limitations under state law.8 The non-discrimination 

provision of the ACA (enacted in 2010) incorporates the prohibited grounds for 

discrimination and enforcement mechanisms of the Rehabilitation Act of 1973.9 

Thus, while a claim arising solely from the ACA would have a four-year statute 

of limitations, and a claim under the Rehabilitation Act would adopt the closest 

state-law statute of limitations, the substantive overlap between these two 

statutes placed the timeliness of the claim in this case into an interpretative 

limbo in need of resolution.10 

Plaintiff Scott Tomei, who is deaf, alleges that he suffered unnecessary 

complications and an amputation because Parkwest Medical Center failed to 

accommodate his disability.11 He requested an American Sign Language (ASL) 

interpreter to permit necessary communications with medical staff, and the 

hospital did not provide an interpreter both during his initial visit as well as 

during his subsequent stay for surgery.12 Within a week, Tomei visited a 

different hospital where he was provided with in-person ASL interpreters and 

underwent another surgery, ultimately losing one-third of his leg, which 

allegedly could have been avoided with proper care—facilitated by proper 

communication.13 Tomei sued Parkwest approximately fifteen months after 

these events, alleging a violation of the ACA’s non-discrimination provision.14 

Parkwest, however, moved to dismiss his claim, arguing that it was time-barred 

by the Rehabilitation Act’s borrowed one-year state statute of limitations.15 The 

one-year statute of limitations on personal injury claims under Tennessee state 

law would apply if Tomei’s claim “arises under” the Rehabilitation Act, but the 

four-year federal default limitation period would apply if his claim “arises 

under” the ACA, thus, whether Tomei’s case is still procedurally valid hinged 

on determining the statutory source of his claim.16 

 
 6 See Tomei, 24 F.4th at 510–11. 

 7 See id. at 511 (quoting 28 U.S.C. § 1658(a) (1990)). 

 8 Vega-Ruiz v. Northwell Health, 992 F.3d 61, 63 (2d Cir. 2021) (citing Morse v. Univ. 

of Vt., 973 F.2d 122, 125 (2d Cir. 1992)). 

 9 Tomei, 24 F.4th at 511. 

 10 See id. 

 11 See id. at 510; Kelly Ann Krueger, Deaf Knoxville Man Sues Parkwest, Covenant 

Health for Refusing to Provide an Interpreter, WVLT (Jan. 22, 2022, 5:21 PM), 

https://www.wvlt.tv/2022/01/22/deaf-knoxville-man-sues-parkwest-covenant-health-

refusing-provide-an-interpreter/ [on file with OSLJ]. 

 12 Tomei, 24 F.4th at 510. 

 13 Id. 

 14 Id. 

 15 Id. 

 16 Id. 

https://www.wvlt.tv/2022/01/22/deaf-knoxville-man-sues-parkwest-covenant-health-refusing-provide-an-interpreter/
https://www.wvlt.tv/2022/01/22/deaf-knoxville-man-sues-parkwest-covenant-health-refusing-provide-an-interpreter/


2022] OHIO STATE LAW JOURNAL SIXTH CIRCUIT REVIEW 3 

Finding that Tomei’s claim does arise under the ACA, the court explained, 

that the ACA creates its own cause of action and merely “cross-references” the 

Rehabilitation Act (as well as other anti-discrimination statutes) as a source of 

grounds upon which a healthcare provider may not discriminate against an 

individual.17 This understanding of the procedural relationship between the 

ACA and the Rehabilitation Act comports generally with the Supreme Court’s 

unanimous decision in Jones v. R.R. Donnelley & Sons Co. drawing the 

demarcation between federal laws enacted before and after 1990,18 and 

specifically accords with the Second Circuit’s interpretation in Vega-Ruiz v. 

Northwell Health, in which a deaf plaintiff was similarly denied an ASL 

interpreter.19 In Jones, the Supreme Court noted Congress’s intent in enacting 

the four-year federal default statute of limitations was to simplify the process of 

identifying the applicable statute of limitations for new federal laws while 

leaving settled the established limitations periods for pre-1990 statutes, “[for] 

which the difficult work already has been done.”20 Thus, as the Sixth Circuit 

explained in Tomei, plaintiffs may now rely on the statute of limitations 

applicable to the laws under which they elect to bring suit rather than “comb 

through the statute books” to determine “whether any other law could provide 

a cause of action.”21 

This decision is not, of course, a victory on the merits for Tomei, but it does 

allow his claim to proceed. In settling the procedural question as to the 

applicable statute of limitations, the Sixth Circuit cleared the way for Tomei’s 

suit to operate as intended: as an enforcement mechanism for the substantive 

requirements of the ACA’s non-discrimination provision.22 Here, the facts as 

alleged make Tomei a sympathetic plaintiff and create fodder for gripping 

headlines, to be sure.23 Couched in the procedural requirement to “take the facts 

in the light most favorable to the plaintiff,” even the Tomei court likewise 

outlined the facts of the allegation in an engaging and sympathetic style.24 This 

sense of sympathy for an individual allegedly wronged by a hospital in violation 

of anti-discrimination laws is only human, but it nonetheless underscores the 

need for such statutory protections and for the even-handed applicability of the 

federal default statute of limitations, ensuring individuals are equally protected 

by federal law in every jurisdiction. Although Parkwest’s assertion that Tomei’s 

 
 17 See id. at 511–12; 42 U.S.C. 18116(a) (2010). 

 18 See Jones v. R.R. Donnelley & Sons Co., 541 U.S. 369, 382 (2004). 

 19 See Vega-Ruiz v. Northwell Health, 992 F.3d 61, 63, 66 (2d Cir. 2021). 

 20 Jones, 541 U.S. at 382. 

 21 See Tomei, 24 F.4th at 512–13 (emphasis in original). 

 22 See id. at 514 (citing Doe v. BlueCross BlueShield of Tenn., Inc., 926 F.3d 235, 239 

(6th Cir. 2019)). 

 23 See, e.g., Krueger, supra note 11; Jenni Fink, Deaf Man’s Suit Against Hospital Over 

Allegedly Unnecessary Leg Amputation to Proceed, NEWSWEEK (Jan. 24, 2022, 12:49 PM), 

https://www.newsweek.com/deaf-mans-suit-against-hospital-over-allegedly-unnecessary-

leg-amputation-proceed-1672248 [https://perma.cc/ZR3U-8UFH]. 

 24 See Tomei, 24 F.4th at 510, 510 n.1. 

https://www.wvlt.tv/2022/01/22/deaf-knoxville-man-sues-parkwest-covenant-health-refusing-provide-an-interpreter/
https://perma.cc/ZR3U-8UFH
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claim was time-barred does not represent quite the same existential threat to the 

ACA as constitutional challenges have in years past,25 even a procedural 

challenge such as Parkwest’s in Tomei would, if successful, serve to hamstring 

this facet of patient protection under the Act. 

II. FINDING COMMON GROUND AMIDST CONTROVERSIES? 

What further hobbles such protective legislation is the uneven application 

thereof across jurisdictions when the federal appellate courts differ in 

interpretation. These “circuit splits” allow concurrent conflicting interpretations 

of the law to affect the rights of individuals differently in different parts of the 

country until the Supreme Court provides a definitive answer at the national 

level.26 As a recent illustrative example, the substantive disagreement between 

the Sixth Circuit’s decision in Doe v. BlueCross BlueShield of Tennessee and 

the Ninth Circuit’s in Doe v. CVS Pharmacy, Inc., regarding whether a 

disparate-impact theory of discrimination is viable as a claim under the ACA’s 

non-discrimination provision, reflects the potential for the same federal law to 

be applied differently to individuals depending on where in the United States 

they find themselves discriminated against.27 This circuit split was slated to be 

resolved by the Supreme Court, but the case was settled by the parties and 

consequently withdrawn from the Court, leaving the issue subject to two 

different interpretations for the time being.28 

 
 25 See, e.g., King v. Burwell, 576 U.S. 473, 498 (2015) (“Congress passed the 

Affordable Care Act to improve health insurance markets, not to destroy them. If at all 

possible, we must interpret the Act in a way that is consistent with the former, and avoids 

the latter.”). 

 26 See Wayne A. Logan, Constitutional Cacophony: Federal Circuit Splits and the 

Fourth Amendment, 65 VAND. L. REV. 1137, 1138–40 (2012) (explaining the general effect 

of circuit splits on individual rights and that this effect can last “often for extended periods 

of time”). 

 27 See Doe v. BlueCross BlueShield of Tenn., Inc., 926 F.3d 235, 238–41 (2019) 

(holding that the Rehabilitation Act, by way of the ACA’s non-discrimination provision 

“does not prohibit disparate-impact discrimination”); Doe v. CVS Pharmacy, Inc., 982 F.3d 

1204, 1209–11 (9th Cir. 2020) (holding that the ACA’s non-discrimination provision allows 

a Rehabilitation Act-cum-ACA claim under a “disparate impact theory”); Marty Schladen, 

U.S. Supreme Court to Hear HIV Case with Implications for Ohio, Elsewhere, OHIO CAP. J. 

(July 8, 2021), https://ohiocapitaljournal.com/2021/07/08/u-s-supreme-court-to-hear-hiv-

case-with-implications-for-ohio-elsewhere/ [https://perma.cc/XZR9-DB6R]; see also 

Francois v. Our Lady of the Lake Hosp., Inc., 8 F.4th 370, 378 n.5 (2021) (recognizing that 

the Ninth Circuit “implicitly disagreed with” the Sixth Circuit). 

 28 Alison Frankel, CVS’s Abrupt Dismissal of SCOTUS Case Was Surprise to Opposing 

Counsel, REUTERS (Nov. 12, 2021), https://www.reuters.com/legal/government/cvss-

abrupt-dismissal-scotus-case-was-surprise-opposing-counsel-2021-11-12/ [on file with 

OSLJ]; Katie Keith & Joseph Wardenski, Supreme Court Hears Major Health Care Civil 

Rights Case, O’NEILL INST. FOR NAT’L & GLOBAL HEALTH L. (Dec. 14, 2021) 

https://oneill.law.georgetown.edu/supreme-court-hears-major-health-care-civil-rights-case/ 

[https://perma.cc/4Y4C-89MP]. 
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Tomei, on the other hand, does not raise any such uncertainty at present. In 

finding the four-year federal statute of limitations applicable to claims arising 

under the ACA’s non-discrimination provision, reaching the same conclusion 

as the Second Circuit in 2021, the Sixth Circuit’s decision in Tomei thus avoids 

a circuit split on at least one issue regarding the ACA.29 For now, patients raising 

a claim under the ACA’s non-discrimination provision within the Second and 

Sixth Circuits may rely on the consistent application of the four-year federal 

statute of limitations to their claims. What may happen when and if this issue is 

raised as a matter of first impression in other circuits, however, remains to be 

seen. While the question of the applicable statute of limitations is not so 

politically charged, high-profile, or existentially threatening to the ACA, it may 

nevertheless find willing challengers—and what’s more, willing venues—in 

other jurisdictions.30 Until such time as another circuit rules otherwise, it is 

comforting to have some consensus regarding the ACA, even if only with 

respect to the applicable statute of limitations for the non-discrimination 

provision. In settling this issue, the Sixth Circuit in Tomei fixed the temporal 

element of the procedural framework for this subset of ACA claims. A 

consistent procedural framework in turn helps ensure consistent application of 

the substantive protections under the ACA regardless of geographical location 

and furthers its aim of providing access to healthcare for all Americans. 

 
 29 See Tomei, 24 F.4th at 513–15; Vega-Ruiz v. Northwell Health, 992 F.3d 61, 66 (2d 

Cir. 2021). 

 30 See Sneed, supra note 2 (describing a district court judge in Texas whose court has 

been the starting venue of choice for constitutional challenges to the ACA). 

https://perma.cc/3QQK-3YX4

