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The Vaccine Mandate’s Luck Runs Out in Judicial 

Lottery 

JESSICA BAINBRIDGE* 

The vaccine mandate’s long journey through the judiciary has exposed a 

system where important legal conclusions are left to the luck of the draw. After 

the Fifth Circuit issued a nationwide stay,1 an actual lottery sent the vaccine 

mandate to the Sixth Circuit where the favorable composition of a three-judge 

panel resulted in the mandate’s reinstatement.2 Although the Sixth Circuit’s 

reinstatement appeared to be a monumental win for those urging for mass 

vaccinations in order to combat the pandemic, this win was short-lived when the 

conservative majority of the Supreme Court pronounced the mandate dead on 

arrival.3 The Department of Labor’s Occupational Safety and Health 

Administration (“OSHA”) issued the mandate in the form of an Emergency 

Temporary Standard (“ETS”) in November of 2021.4 The ETS, which was 

estimated to affect over 84 million workers,5 was issued in order for the agency 

to fulfill its statutory directive in response to “the ‘extraordinary and exigent 
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 1 See generally BST Holdings, L.L.C. v. Occupational Safety & Health Admin., No. 

21-60845, 2021 WL 5166656 (5th Cir. Nov. 6, 2021) (per curiam), aff’d, 17 F.4th 604 (5th 

Cir. 2021). 

 2 See generally In re MCP NO. 165, 21 F.4th 357 (6th Cir. Dec. 2021), stay reinstated, 

Nat’l Fed’n of Indep. Bus. v. Occupational Safety & Health Admin., 142 S. Ct. 661 (2022). 

See also Debra Cassens Weiss, 6th Circuit Reinstates Workplace Vaccine Mandate, Says 

OSHA Authority Isn’t Limited to Hard Hats, Goggles, A.B.A. J. (Dec. 20, 2021, 10:19 AM), 

https://www.abajournal.com/news/article/osha-authority-isnt-limited-to-hard-hats-and-

goggles-6th-circuit-says-in-reinstating-vaccine-mandate [https://perma.cc/57VB-3MAZ]. 

The lottery was held pursuant to the Multicircuit Petition Statute, which allows for 

consolidation of challenges in multiple circuits against an agency order. See 28 U.S.C. 

§ 2112(a)(3). The Judicial Panel on Multidistrict Litigation manages the lottery and 

randomly chooses which circuit hears the case by using “a drum containing an entry for each 

circuit wherein a constituent petition for review is pending.” Robert Iafolla, Lottery Will Pick 

Court to Hear Biden Shot-or-Test Challenges, BLOOMBERG L. (Nov. 5, 2021, 1:30 PM), 

https://news.bloomberglaw.com/daily-labor-report/lottery-will-pick-court-to-hear-biden-

shot-or-test-challenges [https://perma.cc/X4CL-4YUH].  

 3 See generally Nat’l Fed’n of Indep. Bus. v. Occupational Safety & Health Admin., 

142 S. Ct. 661 (2022) (per curiam). 

 4 See Brittany Barrientos & Amy Conway, Sixth Circuit Dissolves Stay of OSHA ETS: 

What Does it Mean for Employers?, STINSON (Dec. 20, 2021), 

https://www.stinson.com/newsroom-publications-sixth-circuit-dissolves-stay-of-osha-ets-

what-does-it-mean-for-employers [https://perma.cc/9RHL-A829].  

 5 See Adam Liptak, Supreme Court to Hold Special Hearing on Biden Vaccine 

Mandates, N.Y. TIMES (Dec. 22, 2021), 

https://www.nytimes.com/2021/12/22/us/politics/osha-vaccine-mandate-supreme-

court.html [https://perma.cc/GMF3-L3W9]. 

https://www.ca5.uscourts.gov/opinions/unpub/21/21-60845.0.pdf
https://www.opn.ca6.uscourts.gov/opinions.pdf/21a0287p-06.pdf
https://www.supremecourt.gov/opinions/21pdf/21a244_hgci.pdf
https://www.supremecourt.gov/opinions/21pdf/21a244_hgci.pdf
https://www.osha.gov/coronavirus/ets2
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circumstances’ presented by [the] unprecedented pandemic.”6 It directed large 

employers to have most of their employees either get vaccinated or wear 

facemasks indoors and test for COVID-19 on a weekly basis.7  

In contrast with the Sixth Circuit’s decision, which adheres to precedent and 

clearly explains the law, the Supreme Court’s ruling on the mandate relies on 

twisted logic to establish what they think the law ought to be rather than what 

the law is, or at least has been. To determine whether a stay is merited, courts 

generally consider four factors: (1) whether petitioners are likely to succeed on 

the merits; (2) whether the petitioners would be irreparably injured without the 

stay; (3) whether the stay will injure other parties interested in the proceeding; 

and (4) the public interest.8 The Supreme Court first determined that the 

petitioners were likely to succeed on the merits, thus warranting a stay. To reach 

this conclusion, the Court both misconstrued and diminished the authority 

Congress granted to OSHA. The Court then refused to grant OSHA executive 

agency deference despite the fact that OSHA is both politically accountable and 

highly experienced in regulating workplace health and safety. Finally, the Court 

improperly balanced the final three stay factors in determining that the 

mandate’s relative harms outweighed its benefits to the public. 

In determining whether petitioners demonstrated that they were likely to 

succeed on the merits, the three-judge panel first examined the scope of OSHA’s 

authority. Congress passed the Occupational Safety and Health Act (“the Act”) 

in 1970 “to assure so far as possible every working man and woman in the 

Nation safe and healthful working conditions.”9 To fulfill this purpose, OSHA 

is empowered to “develop[] innovative methods, techniques, and approaches for 

dealing with occupational safety and health problems.”10 Further, OSHA is 

required to issue an ETS, taking immediate effect, if the agency “determines (A) 

that employees are exposed to grave danger from exposure to substances or 

agents determined to be toxic or physically harmful or from new hazards, and 

(B) that such emergency standard is necessary to protect employees from such 

danger.”11 

The Supreme Court gave the Act an extremely narrow reading to determine 

that a stay was warranted. While the Sixth Circuit recognized that “OSHA 

stands for the Occupational Safety and Health Administration,”12 the Supreme 

Court limited its attention to the word Occupational.13 The Court argued that 

the Act empowers OSHA to enact “workplace safety standards, not broad public 

 
 6 See In re MCP NO. 165, 21 F.4th 367 (quoting 86 Fed. Reg. at 61,434). 

 7 See Barrientos & Conway, supra note 4. 

 8 See In re MCP NO. 165, 21 F.4th at 369 (citing Nken v. Holder, 556 U.S. 418, 426 

(2009)). 

 9 29 U.S.C. § 651(b). 

 10 See In re MCP NO. 165, 21 F.4th at 366 (quoting 29 U.S.C. § 651(b)(5)). 

 11 See Nat’l Fed’n, 142 S. Ct. at 671 (2022) (dissenting opinion) (quoting 29 U.S.C. 

§ 655(c)(1)). 

 12 In re MCP NO. 165, 21 F.4th at 374 n.1 (emphasis in original). 

 13 See Nat’l Fed’n, 142 S. Ct. at 663. 

https://www.osha.gov/laws-regs/oshact/completeoshact
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health measures.”14 Further, the Court asserted that although COVID-19 may 

be present in the workplace, it also can be present anywhere that people gather.15 

Because this kind of “universal risk” is no different than those people face on a 

day-to day basis, such as air pollution or crime, the Court concluded that the 

ETS would be equivalent to giving OSHA the authority to regulate everyday 

life.16 While it is true that OSHA’s authority is confined to protecting the 

workplace, COVID-19 nonetheless exists within the workplace.17 Because the 

disease spreads even more when individuals are sharing an indoor space, 

COVID-19 “presents heightened dangers in most workplaces.”18 The Act 

allows OSHA to regulate all hazards created by conditions in the workplace, 

whether or not those hazards also exist outside of the workplace.19  

Once the Court diminished OSHA’s authority by giving the Act a narrow 

reading, it declined to grant the politically accountable and deeply experienced 

agency deference regarding its mandate. In his concurrence to the Court’s 

majority opinion, Justice Gorsuch, joined by Justice Alito and Justice Thomas, 

argued that the power to decide how to respond to the pandemic “rests with the 

States and Congress, not OSHA.”20 Gorsuch supported this assertion with the 

major questions doctrine, a cannon of statutory interpretation that “has been 

described as an exception to Chevron deference.”21 Under the doctrine, an 

agency may not expand its authority in order to resolve an issue of vast political 

or economic significance unless Congress clearly gives the agency permission 

to do so.22 Because the vaccine mandate would affect 84 million workers and 

“cannot be undone at the end of the workday,” and because “Congress has 

nowhere clearly assigned so much power to OSHA,” Chief Judge Sutton and 

 
 14 Id. at 665 (citing 29 U.S.C. § 655(b)) (emphasis in original). 

 15 See id. 

 16 Id. 

 17 See id. at 673 (dissenting opinion). The fact that Congress recently “appropriated 

$100 million for OSHA to carry out COVID-19 related worker protection activities” further 

supports the conclusion that the virus is a workplace hazard. Id. (citation and internal 

quotation marks omitted).  

 18 Id. at 672 (citing 86 Fed. Reg. 61411, 61424). See also Rebecca Wolfe, Kristen 

Harknett & Daniel Schneider, Inequalities at Work and the Toll of COVID-19, HEALTH AFF. 

(June 4, 2021), https://www.healthaffairs.org/do/10.1377/hpb20210428.863621/full/ 

[https://perma.cc/5LZU-HZWQ].  

 19 See Nat’l Fed’n, 142 S. Ct. at 673 (dissenting opinion). 

 20 Id. at 670 (Gorsuch, J., concurring). 

 21 See id. at 667–70. See also In re MCP NO. 165, 21 F.4th at 372 (citing King v. 

Burwell, 576 U.S. 473, 485–86 (2015)). The major questions doctrine was recently invoked 

in another Supreme Court decision focused on the pandemic in the context of a nationwide 

moratorium on eviction in counties experiencing high levels of COVID-19 cases. See In re 

MCP NO. 165, 21 F.4th at 373 (citing Ala. Ass’n of Realtors v. Dep’t of Health & Human 

Servs., 141 S. Ct. 2485 (2021). That case can be distinguished from the present case, 

however, as it dealt with the authority granted to the CDC under a different Act. Id. 

 22 See Nat’l Fed’n, 142 S. Ct. at 667–68 (Gorsuch, J., concurring). 
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Justice Gorsuch contend that that mandate is impermissible.23 This outcome is 

favorable, it is argued, because it ensures political accountability by preventing 

Congress from delegating difficult and potentially unpopular decisions to 

unelected agencies.24  

It is urged by the Sixth Circuit and the Supreme Court’s dissenting opinion, 

however, that (1) the vaccine mandate is not “an enormous expansion of 

[OSHA’s] regulatory authority” and;25 (2) giving OSHA the power to make this 

decision regarding the pandemic does promote political accountability.26 In his 

dissent to the Sixth Circuit’s decision to forego hearing the challenge to the 

mandate en banc, Chief Judge Sutton remarked, and the Supreme Court agreed, 

that the ETS was no “everyday exercise of federal power.”27 In addition, the 

Court noted that the vaccine mandate is “strikingly unlike the workplace 

regulations that OSHA has typically imposed.”28 This line of reasoning by Chief 

Judge Sutton and the Supreme Court seems to suggest that because OSHA has 

not issued a similar mandate in the past, it cannot do so now.29 This logic fails 

to recognize the unprecedented nature of the pandemic. The Sixth Circuit, in 

contrast, correctly observed that Congress could not have possibly anticipated 

COVID-19 when promulgating the Act.30 Because OSHA cannot be expected 

to predict every possible health crisis that may arise, Congress granted it “wide 

discretion to form and implement the best possible solution to ensure the health 

and safety of all workers.”31 History supports this interpretation of the Act, as 

OSHA has been producing solutions using tools such as vaccinations and 

medical examinations since 1970. Additionally, deference to OSHA does 

promote political accountability.32 OSHA is an executive agency that is 

responsible to the President.33 The President is responsible to every voter in the 

United States.34 The Supreme Court, on the other hand, is elected by and 

accountable to no one.35  

In refusing to grant deference to OSHA’s mandate, the Court also ignores 

the fact that OSHA is an incredibly experienced agency that has gone to great 

 
 23 In re MCP NO. 165, 20 F. 4th 264, 274 (6th Cir. 2021) (Sutton, C. J., dissenting); 

Nat’l Fed’n, 142 S. Ct. at 667 (Gorsuch, J., concurring). 

 24 See Nat’l Fed’n, 142 S. Ct. at 668 (Gorsuch, J., concurring). 

 25 In re MCP NO. 165, 24 F.4th at 372. 

 26 See Nat’l Fed’n, 142 S. Ct. at 676–77.  

 27 Nat’l Fed’n, 142 S. Ct. at 665 (quoting In re MCP NO. 165, 20 F. 4th, at 272 (Sutton, 

C. J., dissenting)). 

 28 Nat’l Fed’n, 142 S. Ct. at 665. 

 29 Judge Sutton also noted that OSHA has only relied on the Act to issue “comparatively 

modest rules addressing dangers uniquely prevalent inside the workplace, like asbestos and 

rare chemicals.” In re MCP NO. 165, 20 F. 4th, at 276 (Sutton, C. J., dissenting). 

 30 See In re MCP NO. 165, 21 F.4th at 375.  

 31 Id. at 371. 

 32 See Nat’l Fed’n, 142 S. Ct. at 676–77 (dissenting opinion). 

 33 See id. 

 34 See id. 

 35 See id. 
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lengths to inform itself of all the risks posed by the unprecedent pandemic.36 In 

order to carry out its authority to maintain a safe workplace, OSHA “thoroughly 

evaluated the risks that the disease poses to workers across all sectors of the 

economy” to develop a standard that encourages vaccinations while allowing 

for employees to opt for masking and testing if they prefer.37 As the dissenting 

opinion to the Supreme Court’s decision and the Sixth Circuit noted, OSHA is 

in a much better position than the Court to make these tough policy decisions 

related to the pandemic.38 The agency is “informed by a half century of 

experience and expertise in handling workplace health and safety issues.”39 This 

experience and expertise comes from a wide variety of occupational health and 

safety professionals, including nurses and physicians, industrial hygienists, 

safety professionals, toxicologists, and epidemiologists.40 OSHA’s expertise 

and breadth of knowledge regarding the pandemic is further demonstrated by its 

153-page preamble to the mandate, which relied on a vast amount of scientific 

research to determine that COVID-19 poses a grave danger in the workplace.41 

Despite these realities, the Court told “the agency charged with protecting 

worker safety that it may not do so.”42 

After the Court incorrectly concluded that the petitioners were likely to 

succeed on the merits, it improperly balanced the final three factors that must be 

considered when determining whether or not a stay should be issued: the 

potential harm to the petitioners and other interested parties if the standard were 

to be implemented and the public’s interest.43 The Court exaggerated the 

potential harm of the ETS while downplaying its immense benefits.44 

Petitioning employers argued, and the Supreme Court agreed, that the ETS will 

disrupt their businesses and “cause hundreds of thousands of employees to leave 

their jobs” because employees will either not want to get vaccinated and quit or 

because employer’s will be forced to fire those who do not comply.45 OSHA 

considered this claim, however, and found that employers who have already 

instituted vaccine requirements have discovered that “far fewer employees 

actually quit their jobs than threaten to do so.”46 According to The Conversation, 

 
 36 See Id. at 672–76. For more on judicial deference to executive agencies and the 

political dynamics involved, see generally Kent Barnett, Chirstina L. Boyd, & Christopher 

J. Walker, Administrative Law’s Political Dynamics, 71 VAND. L. REV. 1463 (2018). 

 37 Nat’l Fed’n, 142 S. Ct. at 676 (dissenting opinion). 

 38 See id. See also In re MCP NO. 165, 21 F.4th at 375. 

 39 Nat’l Fed’n, 142 S. Ct. at 676 (dissenting opinion). 

 40 See Occupational Health Professionals, U.S. DEPT. OF LABOR, 

https://www.osha.gov/occupational-health-professionals [https://perma.cc/R3GY-K6PF] 

(lasted visited Mar. 5, 2022). 

 41 See In re MCP NO. 165, 21 F.4th at 380. 

 42 Nat’l Fed’n, 142 S. Ct. at 676 (dissenting opinion). 

 43 See id. at 675–76. 

 44 See id. 

 45 Id. at 666 (majority opinion). See also In re MCP NO. 165, 21 F.4th at 387–88. 

 46 Nat’l Fed’n, 142 S. Ct. at 675 (dissenting opinion) (citing 86 Fed. Reg. 61474–

61475). 

https://www.osha.gov/occupational-health-professionals
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a nonprofit news organization that focuses on academic research, surveys have 

shown that while nearly half of unvaccinated workers claim they will leave their 

jobs if forced to get the vaccine, very few actually quit.47 The costs of delaying 

the ETS to the public, on the other hand, are high. OSHA estimated that its order 

will prevent over 250,000 hospitalizations and save over 6,500 lives in six 

months.48 Because “[a] stay would risk compromising these numbers,”49 which 

are likely conservative, significant injury to the public would result.50 

The Supreme Court’s decision has wide reaching implications in the context 

of both the pandemic and administrative law. As COVID-19 cases continue to 

surge, employers must continue to implement vaccination policies on their 

own.51 While several large companies, such as Tyson Foods and United 

Airlines, already have mandates similar to OSHA’s mandate in place, many 

other companies, such as Amazon and Walmart, have ceased to issue any 

requirements for their workers.52 The conservative-leaning Supreme Court’s 

decision also seems to signal the current Court’s distaste toward granting 

deference to executive agency regulations.53 This reality is troubling, as it may 

prevent agencies from being able to quickly and effectively respond to 

emergencies in the future. Perhaps even more worrisome, the Court may use its 

contorted logic to thwart agency regulations that it disagrees with for political 

reasons, while giving regulations it favors a green light. 

 
 47 See Jack J. Barry, Ann Christiano, & Annie Neimand, Half of Unvaccinated Workers 

Say They’d Rather Quit Than Get a Shot – But Real-World Data Suggest Few Are Following 

Through, THE CONVERSATION (Sept. 27, 2021, 10:43AM), https://theconversation.com/half-

of-unvaccinated-workers-say-theyd-rather-quit-than-get-a-shot-but-real-world-data-

suggest-few-are-following-through-168447 [https://perma.cc/BDS5-GQEU]. See also Dana 

Farrington, Lots of People Say They’ll Quit Over Vaccine Mandates, But Research Shows 

Few Do, NPR (Sept. 29, 2021, 11:53AM), 

https://www.npr.org/2021/09/29/1041500566/vaccine-mandate-quit-research 

[https://perma.cc/J9P5-WPAP]. 

 48 See In re MCP NO. 165, 21 F.4th at 388. 

 49 Id. 

 50 Since OSHA initially issued the ETS, “the number of daily new COVID-19 cases 

has risen tenfold.” Nat’l Fed’n, 142 S. Ct. at 675–76 (dissenting opinion). For more recent 

COVID-19 case trends, see Covid Data Tracker Weekly Review, CDC (updated weekly), 

https://www.cdc.gov/coronavirus/2019-ncov/covid-data/covidview/index.html 

[https://perma.cc/PBK5-MTW8] (last visited Mar. 5, 2022). 

 51 See Adam Liptak, Supreme Court Blocks Biden’s Virus Mandate for Large 

Employers, N.Y. TIMES (Jan. 13, 2022), 

https://www.nytimes.com/2022/01/13/us/politics/supreme-court-biden-vaccine-

mandate.html [https://perma.cc/84AF-KCA6]. 

 52 See id. 

 53 For more on why conservatives seem to be backing away from traditional Chevron 

deference to executive agencies, see generally Craig Green, Deconstructing the 

Administrative State: Chevron Debates and the Transformation of Constitutional Politics, 

101 B.U. L. REV. 619 (2021). For an informative summary of Green’s article, see Elizabeth 

Penava, Threatening Chevron Deference Threatens Government as a Whole, REG. REV. (Jan. 

19, 2022), https://www.theregreview.org/2022/01/19/penava-threatening-chevron-

deference-threatens-government/ [https://perma.cc/9XW5-FGAZ]. 

https://www.theregreview.org/2022/01/19/penava-threatening-chevron-deference-threatens-government/
https://www.theregreview.org/2022/01/19/penava-threatening-chevron-deference-threatens-government/

