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In their article Macromedical Regulation, Barak D. Richman and 
Steven L. Schwarcz argue compellingly that the U.S. healthcare 
system—in particular U.S. hospitals—were not prepared to stop the 
spread of COVID-19. They identify a key inadequacy: existing 
regulation targets individual components of the healthcare system 
without regulating the system as a whole. To remedy the problem, they 
introduce the concept of “macromedical regulation,” borrowing from 
the systems-focused approach to financial regulation that emerged from 
the 2008 financial crisis. Their proposed reforms to regulate hospitals 
as a system are an important first step. But truly improving health 
outcomes, both during a pandemic and otherwise, requires not just 
improving hospital care. It requires addressing poverty, education, the 
environment, and other social determinants of health. For this reason, 
the term “healthcare system” is a misnomer. Hospitals and other 
healthcare providers are only one part of a complicated and 
interrelated system that must work together to improve societal health. 
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I. INTRODUCTION 

More than 600,000 Americans have died of COVID-191—many more than 
should have had to.2 Thousands died because of a slow and uneven rollout of 

 
 * Professor of Law and Associate Dean of Research and Faculty Professional 
Development, DePaul University College of Law.  
 1 COVID Data Tracker, CTRS. FOR DISEASE CONTROL & PREVENTION, https://covid
.cdc.gov/covid-data-tracker/#cases_casesper100klast7days [https://perma.cc/CZQ5-GBM3]. 
 2 Isaac Sebenius & James K. Sebenius, How Many Needless Covid-19 Deaths Were 
Caused by Delays in Responding? Most of Them, STAT (June 19, 2020), https://
www.statnews.com/2020/06/19/faster-response-prevented-most-us-covid-19-deaths/ [https://
perma.cc/2KT5-CVR6] (finding in early analysis that “between 70% and 99% of the 
Americans who died from this pandemic might have been saved by measures demonstrated 
by others to have been feasible”); Maeve Reston, Birx Shares Her Chilling Conclusion as 
America Arrives at a Moment of Introspection on the Coronavirus, CNN (Mar. 27, 2021), 
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public health measures, and more from resource scarcity including ICU beds 
and critical care physicians.3 Thousands of healthcare workers died 
unnecessarily because proper personal protective equipment was not available.4 

There is no question that the United States’ fragmented approach to 
providing health care contributed to these deaths.5 A single-payor health system 
likely could have mounted a more effective response to the COVID-19 
pandemic.6 Barak D. Richman and Steven L. Schwarcz, however, look for other 
answers.7 They argue that system-focused regulation could ensure that private 
hospitals are better prepared to respond to a public health crisis.8 

They are right in their central thesis: regulating individual components of a 
fragmented system—the current approach—does not adequately protect public 
health, during a pandemic or otherwise. But even in a hypothetical world where 
hospitals were better able to coordinate their efforts and provide near perfect 
care to patients, too many Americans would still have died during the 
pandemic.9 Hospitals can have only limited impact on factors such as poverty 
and race that correlate with higher rates of COVID diagnosis and death.10 

 
https://edition.cnn.com/2021/03/27/politics/covid-war-deaths-preventable/index.html [https://
perma.cc/U2WU-TREE] (interview with Dr. Deborah Birx, White House coronavirus 
response coordinator under the Trump administration, describing unnecessary deaths from 
COVID-19). 
 3 Reston, supra note 2; see also Alexander T. Janke, Hao Mei, Craig Rothenberg, 
Robert D. Becher, Zhenqiu Lin & Arjun K. Venkatesh, Analysis of Hospital Resource 
Availability and COVID-19 Mortality Across the United States, 16 J. HOSP. MED. 211, 211 
(2021), https://cdn.mdedge.com/files/s3fs-public/issues/articles/janke0750_0421.pdf [https:// 
perma.cc/E4PF-TYKC] (explaining that geographic regions with fewer resources per patient 
are statistically associated with more deaths). 
 4 Jessica Glenza, Fauci Thanks US Health Workers for Sacrifices but Admits PPE 
Shortages Drove Up Death Toll, KAISER HEALTH NEWS (Apr. 9, 2021), https://khn.org
/news/article/anthony-fauci-interview-health-care-workers-covid-pandemic-death-toll/ [https://
perma.cc/KQ8T-38SV]. 
 5 Sarah Kliff & Margot Sanger-Katz, Bottleneck for U.S. Coronavirus Response: The 
Fax Machine, N.Y. TIMES (July 13, 2020), https://www.nytimes.com/2020/07/13/upshot
/coronavirus-response-fax-machines.html [https://perma.cc/K8QZ-Q5RE].  
 6 Steffie Woolhandler et al., Public Policy and Health in the Trump Era, 397 LANCET 

705, 707–08, 711 (2021), https://www.thelancet.com/journals/lancet/article/PIIS0140-6736(20)
32545-9/fulltext (on file with the Ohio State Law Journal) (estimating forty percent of COVID 
deaths avoidable by single-payor health system). 
 7 Barak D. Richman & Steven L. Schwarcz, Macromedical Regulation, 82 OHIO ST. 
L.J. 727, 767–69 (2021).  
 8 Id. at 759–60.  
 9 See Woolhandler et al., supra note 6, at 705, 728 (stating that people who were 
disenfranchised, discriminated against, chronically ill, or living on a low income were the 
most vulnerable to COVID-19). 
 10 See, e.g., Sarah B. Maness, Laura Merrell, Erika L. Thompson, Stacey B. Griner, 
Nolan Kline & Christopher Wheldon, Social Determinants of Health and Health Disparities: 
COVID-19 Exposures and Mortality Among African American People in the United States, 
136 PUB. HEALTH REPS. 18, 20–21 (2021), https://journals.sagepub.com/doi/pdf/10.1177
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Ensuring good health outcomes requires fixing the conditions that lead too 
many people to become sick in the first place. The pandemic has illustrated the 
severe health consequences of the health inequity that exists in the United States, 
caused by economic instability, unsafe housing and environmental conditions, 
and structural racism.11 This Response argues that in designing a new 
framework to regulate the healthcare system, regulators should consider the 
“system” to extend far beyond hospital care. 

II. REGULATING HEALTHCARE AS A SYSTEM 

The COVID-19 pandemic illustrated the pitfalls of fragmentation.12 In 
Macromedical Regulation, Richman and Schwarcz chronicle some of the 
United States’ most disappointing and visible failures.13 Early in the pandemic, 
the government struggled to roll out accurate testing across the country and to 
figure out how to finance COVID tests.14 No single entity was able to implement 
a coordinated public health response; instead responses varied considerably by 
geography.15 Critical care shortages led to tens of thousands of excess deaths, 
even when nearby hospitals had remaining capacity.16 As of the time of this 
writing, with vaccines widely available and society fully reopened, ICU beds in 
Missouri and other hotspots are still scarce.17 When vaccines were first 
authorized by the FDA, confusion and lack of a coordinated response resulted 
in a troubled rollout.18  

The United States has the most fragmented healthcare delivery system in 
the world.19 Care is at least partially funded by the federal government for some 

 
/0033354920969169 [https://perma.cc/95LT-Z7YL] (describing the health inequities that 
led to disproportionate COVID-19 deaths among African Americans); Emily A. Benfer, 
Health Justice: A Framework (and Call to Action) for the Elimination of Health Inequity and 
Social Injustice, 65 AM. U. L. REV. 275, 275 (2015) (describing how “the healthcare industry, 
even at its optimal level of functioning, cannot improve the health of the population without 
addressing the root causes of poor health”).  
 11 See Ruqaiijah Yearby & Seema Mohapatra, Systemic Racism, the Government’s 
Pandemic Response, and Racial Inequities in COVID-19, 70 EMORY L.J. 1419, 1458–59 
(2021). 
 12 Kliff & Sanger-Katz, supra note 5. 
 13 Richman & Schwarcz, supra note 7, at 743–45. 
 14 Id. at 731 n.22. 
 15 See Angelica LaVito, U.S. Vaccine Rollout Hurt by Faulty Coordination, Messaging, 
BLOOMBERG (Jan. 7, 2021), https://www.bloomberg.com/news/articles/2021-01-07/u-s-vaccine-
rollout-hindered-by-faulty-coordination-messaging [https://perma.cc/8LFQ-MJN6].  
 16 See Richman & Schwarcz, supra note 7, at 743–44.  
 17 Health Care System in Missouri, MO. DEP’T OF HEALTH & SENIOR SERVS., https://
health.mo.gov/living/healthcondiseases/communicable/novel-coronavirus/data/public-health
/healthcare.php [https://perma.cc/G5R8-S8T2].  
 18 LaVito, supra note 15. 
 19 Kurt C. Stange, The Problem of Fragmentation and the Need for Integrative 
Solutions, 7 ANNALS FAM. MED. 100, 101 (2009), https://www.annfammed.org/content/annalsfm
/7/2/100.full.pdf [https://perma.cc/4NV6-JBQD]. 
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populations (those eligible for Medicare, Medicaid, veterans, and marketplace 
subsidies), but also significantly by private employers, state governments, 
charities, and private individuals.20 The network for providing care is also 
complicated. There are private, nonprofit hospitals, but also government and 
for-profit hospitals.21 That fragmentation challenged the response to COVID-
19 is not surprising. 

Richman and Schwarcz highlight the consequences of hospital 
fragmentation in particular.22 They observe that market mechanisms cause 
hospitals to prioritize individual services over measures that would strengthen 
societal health.23 And existing health quality regulation focuses on the treatment 
of individual patients rather than population health.24 Nothing requires hospitals 
to collaborate with each other or to prepare for public health crises.25 The 
COVID-19 experience demonstrates the danger in this approach.26 

Macromedical regulation, the solution proffered by Richman and Schwarcz, 
would address these deficiencies in a variety of ways. It would require payment 
reform to force hospitals to internalize the cost of public health crises.27 It would 
require better information sharing between hospitals, particularly to share 
capacity constraints and would require hospitals to undergo “stress tests” to 
make sure they could meet community needs during an emergency.28 It would 
address the issues that arise when for-profit hospitals make decisions in the 
interest of shareholders rather than in the interests of public health by legislating 
a public-health governance duty.29 And it would create broader emergency 
powers so that a government entity could better coordinate a national pandemic 
response.30  

These are all worthwhile reforms that would make the United States’ 
collection of private hospitals better able to respond to crises that transcend their 
individual operations. The next Part explains, however, why a systemic 
approach to pandemic response, or to public health more generally, needs to 
look beyond hospital readiness. 

 
 20 See Mark A. Lemley, Lisa Larrimore Ouellette & Rachel E. Sachs, The Medicare 
Innovation Subsidy, 95 N.Y.U. L. REV. 75, 82 (2020). Importantly, millions of Americans 
have no access to health care funding. Jennifer Tolbert, Kendal Orgera & Anthony Damico, 
Key Facts about the Uninsured Population, KAISER FAM. FOUND. (Nov. 6, 2020), https:// 
www.kff.org/uninsured/issue-brief/key-facts-about-the-uninsured-population/ [https://perma.cc 
/M2GZ-838E]. 
 21 Richman & Schwarcz, supra note 7, at 729. 
 22 Id. at 744–45. 
 23 Id. at 742, 763–64. 
 24 Id. at 751–53. 
 25 Id. 
 26 Id. 
 27 Richman & Schwarcz, supra note 7, at 765. 
 28 Id. at 768. 
 29 Id. at 769–72. 
 30 Id. at 774–75. 
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III. THE CASE FOR A MORE EXPANSIVE VIEW OF THE “HEALTHCARE 

SYSTEM” 

Richman and Schwarz suggest innovative ways to regulate hospitals to 
ensure they are better prepared to both prevent and respond to a public health 
crisis. But hospitals alone do not comprise a healthcare system—because 
hospitals can only do so much to improve health.31 Even if we define 
“healthcare system” more expansively to include hospitals, providers, payors, 
employers, pharmaceutical companies and medical device manufacturers, 
government, and patients, “healthcare system” is a misnomer. That’s because 
the time to have the greatest impact on health outcomes is long before a sick 
patient presents at a hospital.32 

In the United States, life expectancy varies considerably by income, race, 
ethnicity, and geography.33 Chasms in life expectancy along the income 
spectrum and between the races are growing.34 According to one recent study, 
an affluent man born in 1920 would live on average five years longer than a 
lower income man, but for a man born in 1940, the divide had increased to 12 
years.35 Between the richest and poorest counties in America, life expectancy 
can vary by as much as 30 years.36 

While access to quality health care explains some differences in health 
outcomes, the higher rates of early death and greater disease burden in 
marginalized groups is also due in large part to social determinants.37 

 
 31 See Woolhandler et al., supra note 6, at 712–13, 721, 728 (connecting lack of formal 
education, decreased economic opportunity, immigration policies, and food insecurity to 
negative health outcomes). 
 32 Jessica Roberts argues in The Health Justice Potential of Macromedical Regulation, 
82 OHIO ST. L.J. 845, 852 (2021), that the reforms suggested by Richman & Schwarcz could 
improve health care access and quality and therefore reduce health disparities. See also 
William M. Sage, What the Pandemic Taught Us: The Health Care System We Have Is Not 
the System We Hoped We Had, 82 OHIO ST. L.J. 857, 866–67 (2021) (showing how the 
COVID-19 pandemic affected BIPOC, rural, and immigrant populations more harshly than 
other communities in the United States). Ensuring access to quality care is an important just 
not sufficient component to closing the health inequity chasm. See Wendy Netter Epstein, 
The Health Equity Mandate, J.L. & BIOSCIENCES (forthcoming 2021) (manuscript at 4) (on 
file with the Ohio State Law Journal) (citing evidence that “social determinants may account 
for 80 to 90 percent of the modifiable contributors to healthy outcomes”). 
 33 See Epstein, supra note 32 (manuscript at 2) (summarizing evidence). 
 34 See id. (manuscript at 2, 11, 14). 
 35 KATELIN P. ISAACS, SHARMILA CHOUDHURY, ZHE LI & ISAAC A. NICCHITTA, CONG. 
RSCH. SERV., THE GROWING GAP IN LIFE EXPECTANCY BY INCOME: RECENT EVIDENCE AND 

IMPLICATIONS FOR THE SOCIAL SECURITY RETIREMENT AGE 15 (July 6, 2021), https://fas.org
/sgp/crs/misc/R44846.pdf [https://perma.cc/F8K2-K9BY]. 
 36 Alvin Powell, The Costs of Inequality: Money = Quality Health Care = Longer Life, 
HARV. GAZETTE (Feb. 22, 2016), https://news.harvard.edu/gazette/story/2016/02/money-
quality-health-care-longer-life/ [https://perma.cc/22K6-5AFV]. 
 37 See Health Inequities and Their Causes, WORLD HEALTH ORG. (Feb. 22, 2018), 
https://www.who.int/features/factfiles/health_inequities/en/ [https://perma.cc/PFZ9-V533]. 
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Environmental factors like poor air and water quality directly impact health.38 
Substandard housing conditions negatively impact health.39 Gun violence leads 
to early death.40 Race-based traumatic stress impacts health.41 Inability to access 
healthy food impacts health.42 Many of these inequalities that lead to health 
disparities are structural in nature.43 They prevent disadvantaged groups from 
achieving their full health potential.44 

Although too many people died from COVID-19 because they couldn’t 
access quality health care—the problem that motivates macromedical 
regulation—even more COVID-19 deaths stem from social determinants.45 
Black Americans have contracted COVID-19 at three times the rate of white 
Americans.46 Adjusted for age, Pacific Islanders, Latinos, Blacks, and 
Indigenous people are all more than twice as likely to die of COVID than white 
and Asian people.47 

These populations were less able to shelter at home or to social distance to 
avoid getting sick.48 They were more likely to live in population dense areas or 
in crowded homes with more exposure risk.49 

 
 38 Epstein, supra note 32 (manuscript at 19). 
 39 Environmental Health, OFF. OF DISEASE PREVENTION & HEALTH PROMOTION (2020), 
https://www.healthypeople.gov/2020/topics-objectives/topic/environmental-health [https:// 
perma.cc/7A2T-QY3Q]. 
 40 Gun Violence, AM. PUB. HEALTH ASS’N., https://www.apha.org/topics-and-issues/gun-
violence [https://perma.cc/HRN9-5EZR]. 
 41 Lillian Polanco-Roman, Ashley Danies & Deidre M. Anglin, Racial Discrimination 
as Race-Based Trauma, Coping Strategies, and Dissociative Symptoms Among Emerging 
Adults, 8 PSYCH. TRAUMA 609, 609 (2016). 
 42 Woolhandler et al., supra note 6, at 728. 
 43 See id. at 728. 
 44 See Epstein, supra note 32 (manuscript at 4). 
 45 Cf. id. (manuscript at 14–16). 
 46 See Richard A. Oppel Jr., Robert Gebeloff, K.K. Rebecca Lai, Will Wright & Mitch 
Smith, The Fullest Look Yet at the Racial Inequity of Coronavirus, N.Y. TIMES (July 5, 2020), 
https://www.nytimes.com/interactive/2020/07/05/us/coronavirus-latinos-african-americans-
cdc-data.html [https://perma.cc/6YW6-7A9V]. 
 47 The Color of Coronavirus: COVID-19 Deaths by Race and Ethnicity in the U.S., 
APM RSCH. LAB (Mar. 5, 2021), https://www.apmresearchlab.org/covid/deaths-by-race [https:// 
perma.cc/8D3J-VS54]. 
 48 See Sally Moyce et al., Exploring a Rural Latino Community’s Perception of the 
COVID-19 Pandemic, 26 ETHNICITY & HEALTH 126, 127 (2021), https://www.tandfonline.com
/doi/pdf/10.1080/13557858.2020.1838456?needAccess=true [https://perma.cc/5HC7-FJY4]; 
Denise N. Obinna, Essential and Undervalued: Health Disparities of African American 
Women in the COVID-19 Era, 26 ETHNICITY & HEALTH 68, 69 (2021), 
https://www.tandfonline.com/doi/pdf/10.1080/13557858.2020.1843604?needAccess=true 
[https://perma.cc/U3NC-353L]. 
 49 See Monica Webb Hooper, Anna María Nápoles & Eliseo J. Pérez-Stable, COVID-
19 and Racial/Ethnic Disparities, 323 JAMA 2466, 2466 (2020) (“[R]acial/ethnic minorities 
and poor people in urban settings live in more crowded conditions both by neighborhood and 
household assessments and are more likely to be employed in public-facing 
occupations . . . that would prevent physical distancing.”). 
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The experience with COVID-19 illustrates why improving health outcomes, 
both during a pandemic and otherwise, requires a more expensive view of what 
we consider to be the “healthcare system.” Ensuring good health will require 
economic and job-related reforms; improvements to housing; access to safe 
food, water, and air; and ensuring access to quality education, just to name some.  

IV. ADDITIONAL SUGGESTIONS FOR REFORM 

For U.S. healthcare regulation to improve societal health, and reduce 
mortality from public health crises, it must simultaneously address issues of 
access, quality, and the social determinants of health. 

There is ample precedent for regulation directed at hospitals.50 Regulating 
a much broader “healthcare system” that covers the social determinants of 
health, however, is unprecedented.51 Not only would it require regulating all 
different services—housing, transportation, food, the environment, and so 
forth—but it also requires consideration of how health-impacting problems vary 
geographically.52 Government programs separately exist in all of these areas, 
but there have been limited attempts to collaborate across agencies53 in the name 
of societal health.54 

One place to start might be to task one entity with oversight and 
coordination to improve societal health. Richman and Schwarcz advocate for a 
strong task force that could coordinate a national response to a public health 
crisis.55 A similar model could be used to coordinate reforms in service of public 
health across agencies.56 A task force, however, would have limited authority 
to ensure compliance.57 

Another option that Epstein has detailed in other work would be to 
implement a new governance approach.58 A federal mandate that requires a 

 
 50 See Richman & Schwarcz, supra note 7, at 751–53. 
 51 See Epstein, supra note 32 (manuscript at 5).  
 52 See Woolhandler et al., supra note 6, at 713.  
 53 See Jody Freeman & Jim Rossi, Agency Coordination in Shared Regulatory Space, 
125 HARV. L. REV. 1131, 1133 (2012) (“Interagency coordination is one of the great 
challenges of modern governance.”). 
 54 See generally U.S. GOV’T ACCOUNTABILITY OFF., MANAGING FOR RESULTS: KEY 

CONSIDERATIONS FOR IMPLEMENTING INTERAGENCY COLLABORATIVE MECHANISMS (Sept. 
2012), https://www.gao.gov/products/gao-12-1022 https://perma.cc/XJ4E-5LW3] (discussing 
mechanisms used by federal agencies to implement interagency collaboration efforts). But 
see Press Release, White House, President Biden Announces Members of the Biden-Harris 
Administration COVID-19 Health Equity Task Force (Feb. 10, 2021), https:// 
www.whitehouse.gov/briefing-room/press-briefings/2021/02/10/president-biden-announces-
members-of-the-biden-harris-administration-covid-19-health-equity-task-force/ [https:// 
perma.cc/8JGM-RMP2].  
 55 See Richman & Schwarcz, supra note 7, at 757–58. 
 56 See Epstein, supra note 32 (manuscript at 64). 
 57 See id. 
 58 Id. (manuscript at 49, 71). 
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reduction in health disparities—similar to the model employed by the Clean Air 
Act to reduce pollution—could provide the necessary motivation for change.59 
It might also spur essential collaboration that is currently lacking.60 Federal 
funding could provide a carrot, and civil monetary penalties for noncompliance, 
the stick.61 

The success of any approach to true systemic regulation in the name of 
societal health, however, will turn on experimentation and collaboration. The 
problems that motivate health disparities have been identified for decades, yet 
little progress has been made to address them.62 The pandemic has illustrated 
the consequences of these failures.63 Regulating the social determinants of 
health in addition to addressing quality and access is imperative to societal 
health. 

V. CONCLUSION 

Just as the 2008 financial crisis highlighted the need to consider the systemic 
consequences for financial institution failures, so too has the pandemic 
highlighted similar dangers in the individual approach to hospital regulation.64 
Macromedical Regulation describes the problem and suggests several 
innovative reforms intended to remedy it—prompting hospitals acting as a 
system to help prevent public health crises and be better prepared to respond 
when they occur. 

Richman and Schwarcz make an important contribution. This Response 
suggests, however, that they define healthcare system too narrowly. To improve 
societal health, during a pandemic and otherwise, requires understanding that 
the healthcare system extends beyond the provision of healthcare to the social 
determinants of health like housing, the environment, and poverty. Too many 
Americans died from COVID-19.  

 
 59 Id. (manuscript at 8–9).  
 60 Id. 
 61 Id. 
 62 Epstein, supra note 32 (manuscript at 5). 
 63 Id. (manuscript at 2). 
 64 Richman & Schwarcz, supra note 7, at 728–29. 


