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I. INTRODUCTION 

The COVID-19 pandemic potentially offers many important lessons for 
health policy makers. However, among the ones more likely to be neglected or 
downplayed are healthier skepticism about reupholstered regulatory fixes, 
greater modesty about our underlying political and cultural habits, and realistic 
prioritization in identifying what is most feasible and necessary rather than 
desirable but elusive. The ambitious contributions of Barak D. Richman and 
Steven L. Schwarcz aim at a wide array of targets, but they end up both trying 
to do too much, and too little.  

Before traveling at full throttle down this latest regulatory highway, we first 
should glance ahead to the three overlapping spheres of regulatory policy 
history. They flash yellow caution lights and post speed limit signs—whether 
involving strained analogies to banking regulation, broader historical traits of 
regulation within the U.S. political system, or the dense web of chronic, pre-
existing conditions that frustrates efforts to overhaul regulation of our health 
care services and operations.1 All of them should help to curb our enthusiasm, 
before refocusing on more necessary initial steps.  

II. DIAGNOSIS AND TREATMENT OF CONTAGIOUS SYSTEMIC RISKS: HOW 

USEFUL IS THE BANKING MODEL? 

Public policy reformers frequently argue by analogies to extend previous 
familiar models into adjacent territory.2 Here, the bridge from managing 
financial contagions to health pandemics seems partly connected but then breaks 

 
  Senior Fellow, American Enterprise Institute and Senior Lecturing Fellow, Duke 
University School of Law. 
 1 See Barak D. Richman & Steven L. Schwarcz, Macromedical Regulation, 82 OHIO 

ST. L.J. 727, 742 (2021). 
 2 See, e.g., id. at 763. 
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down with too much baggage and too little support.3 Traditional crises in the 
financial sector in one form or another stem from escalating spikes in 
uncertainty over the near-term value of various financial instruments and 
products.4 Contagions spread across institutions and asset classes and escalate 
psychologically in the absence of reliable information.5 The exponential growth 
of the biomedical vectors of respiratory pandemics like COVID-19 is driven by 
different physical forces.6 

When banks suffer demand shocks during financial crises, their depository 
customers are fearful of continuing to do business with them while their 
counterparties doubt not just their liquidity but their solvency.7 Medical 
pandemic fears also involve gaps in information, but most of the change in 
demand volume is justified by knowledge of the quite real risks of physical 
contagion.8 These rapid spreads of risk for banks and hospitals both are bad for 
their respective revenues and profits, but in different ways.9 The latter are likely 
to suffer far more from a change in the mix, rather than the volume, of services 
that must be provided during pandemics like COVID-19.10 Although this could 
not be assuaged fully by liquidity injections of hospital supplies over the last 
year, the political quirks of distribution formulas for demand-side assistance 
from taxpayers still worked quite well for the more profitable segments of the 
hospital sector.11  

 
 3 See generally Howell E. Jackson, Comment on Macromedical Regulation: What Can 
Be Learned from Financial Regulation, 82 OHIO ST. L.J. 795 (2021); Sophia S. Helland & 
Edward R. Morrison, The Healthcare System and Pandemics: Where Is the Market Failure?, 
82 OHIO ST. L.J. 833 (2021). 
 4 See Hyman P. Minsky, The Financial Instability Hypothesis 5–6, 8 (Levy Econ. Inst. 
of Bard Coll., Working Paper No. 74, 1992), http://www.levyinstitute.org/pubs/wp74.pdf 
[https://perma.cc/D2VH-ZJEV]. 
 5 Larisa Yarovaya, John W. Goodell & Brian Lucey, Financial Contagion During the 
COVID-19 Pandemic, DUKE UNIV. SCH. OF L.: THE FINREG BLOG (June 16, 2020), 
https://sites.law.duke.edu/thefinregblog/2020/06/16/financial-contagion-during-the-covid-
19-pandemic/ [https://perma.cc/C9AC-YNAH]; Honghai Yu, Wangyu Chu, Yu’ang Ding & 
Xuezhou Zhao, Risk Contagion of Global Stock Markets Under COVID-19: A Network 
Connectedness Method, ACCT. & FIN. 21 (Mar. 21, 2021), https://www.ncbi.nlm.nih.gov
/pmc/articles/PMC8250539/pdf/ACFI-9999-0.pdf [https://perma.cc/ZQU3-U5VU]. 
 6 COVID-19 Overview and Infection Prevention and Control Priorities in Non-US 
Healthcare Settings, CDC, https://www.cdc.gov/coronavirus/2019-ncov/hcp/non-us-settings
/overview/index.html [https://perma.cc/PS3W-KLLD]; Sara Reardon, How the Delta Variant 
Spreads So Quickly, SCI. AM. (July 23, 2021), https://www.scientificamerican.com/article
/how-the-delta-variant-spreads-so-quickly1/ [https://perma.cc/ZJR7-GJRL].  
 7 Richman & Schwarcz, supra note 1, at 734–35. 
 8 See Yarovaya, Goodell & Lucey, supra note 5. 
 9 See Richman & Schwarcz, supra note 1, at 744–45. 
 10 See id. at 764. 
 11 Even if health care regulators could not yet 3-D print hospital supplies to fill 
shortages, U.S. spending authorities proved able at least to enlist the Fed to print money for 
more rapid distribution. See Jordan Rau & Christine Spolar, Despite Covid Many Wealthy 

 



2021] WILL NEW MACROMEDICAL REGULATION BE PRUDENTIAL?  805 

A deeper look at the historical evolution of the Federal Reserve model for 
systemic risk management raises further questions about the likely pace and path 
of any new venture along similar lines in health care services. The former’s 
learning curve has been steep, bumpy, and far from complete. We should not 
presume that the more recent short-term fruits of emergency demand 
management were not offset by a previous century of greatest mis-hits in 
monetary and regulatory policy, including the Great Depression, the 1970s 
decade of unchecked inflation, the sequential savings and loan and then bank 
busts of the late 1980s and early 1990s, the not-so-great-moderation that popped 
in a tech and accounting bubble in the early 2000s, followed by the mortgage 
lending triggered Great Recession of 2008.12 Yet with each failure to see earlier 
what was coming later, the Fed managed to accrue more power. Given another 
century, it may be able to get it right, next time.13  

Promises that “this time it’s different” for the latest iterations of systemic 
risk regulation mechanisms remain untested within the financial sector, let alone 
for new ones involving health care arrangements. Past performance, 
unfortunately, may be far too predictive of future results.14 One underestimated 

 
Hospitals Had a Banner Year with Federal Bailout, KAISER HEALTH NEWS (Apr. 5, 2021), 
https://khn.org/news/article/despite-covid-many-wealthy-hospitals-had-a-banner-year-with-
federal-bailout/ [https://perma.cc/2JKF-QZMT]. 
 12 See, e.g., Business Cycle Dating, NAT’L BUREAU OF ECON. RSCH. (2021), 
https://www.nber.org/research/business-cycle-dating [https://perma.cc/LSP3-AWHR]; see 
also Fed History Overview, FED. RSRV. HIST., https://www.federalreservehistory.org/time-
period [https://perma.cc/Z6D2-TWZC] (containing links detailing historical events in 
monetary policy).  
 13 Note some cautionary words uttered in passing along the Fed’s uneven road to 
managing systemic risks. For example, Arthur Burns, the Federal Reserve chairman from 
1970 to 1978, once said, “[i]n a rapidly changing world, the opportunities for making 
mistakes are legion.” Ben Bernanke, Chairman, Fed. Rsrv., The Federal Reserve after World 
War II, Lecture 2 (Mar. 22, 2012) (transcript available at https://www.federalreserve.gov
/mediacenter/files/chairman-bernanke-lecture2-20120322.pdf [https://perma.cc/Z5WY-ZTRQ]) 
(quoting Federal Reserve Chairman Arthur Burns); see Alan Greenspan, Chairman, Fed. 
Rsrv., The Challenge of Central Banking in a Democratic Society (Dec. 5, 1996) (transcript 
available at http://www.federalreserve.gov/boarddocs/speeches/19961205.htm [https://perma.cc
/SS6W-ANBM]) (“There is, regrettably, no simple model of the American economy that can 
effectively explain the levels of output, employment, and inflation.”); Josh Boak, Bernanke’s 
Bon Mots, POLITICO (Mar. 25, 2012), https://www.politico.com/story/2012/03/bernankes-
bon-mots-074445 [https://perma.cc/WVE5-Z9FN] (quoting Ben Bernanke: “[A] little 
humility never hurts.”); Pierre Lemieux, Skewering ‘the Pretense of Knowledge’ in the 
Financial Realm, LAW & LIBERTY (June 20, 2019), https://lawliberty.org/skewering-the-
pretense-of-knowledge-in-the-financial-realm/ [https://perma.cc/9A4T-93FW] (“[A]ll financial 
systems will crash, given enough time.”). 
 14 Three other warning shots on systemic risk modeling in financial regulation should 
suffice. Ezra Solomon, a Stanford professor and a member of the White House Council of 
Economic Advisors from 1971 to 1973, once said, “[t]he only function of economic 
forecasting is to make astrology look respectable.” See Barry Popik, Entry from March 05, 
2009, BIG APPLE (Mar. 5, 2009), https://www.barrypopik.com/index.php/new_york_city
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factor in the Fed’s varying focus on systemic risk involves the conflicting 
legislative mandates and political constituencies it must juggle.15 Pursuing a 
new extension of the Federal Reserve model into less-familiar territory seems 
particularly unwise when any fledgling macromedical regulator would lack the 
broad emergency powers accrued by the Fed over many decades.16  

III. INHERITED TRAITS OF REGULATORY POLITICS 

Why do so many earnest plans for improved regulation of various 
institutions and practices turn out quite differently in practice? A host of 
recurring traits within the germline of much U.S. regulation provides some clues 
for causes. They include succumbing to mission creep, fighting the last war, 
adding new layers of regulation without discarding (or pruning back) older ones, 
lacking sustained political will to maintain sufficient surveillance and 
enforcement, and raiding reserves without replenishing them.17 Lessons learned 
during emergency duress about what could be regulated less, or differently, tend 
to be forgotten later.18 There are far too few Cincinnatus-like regulatory heroes, 
who will choose to return to their prior lives once the crises they addressed have 
passed.19 Well-honed constituencies hold on to the regulators with whom they 

 
/entry/the_only_function_of_economic_forecasting_is_to_make_astrology_look_respect 
[https://perma.cc/B9Q3-Q78T]. As George Kaufman once said, “[i]n finance, those who do 
study the past are condemned to recognize the patterns they see developing, and then repeat 
them anyway!” Alex J. Pollock, 57 Years of Banking Change and Ideas: Remarks at the 
Dinner in Honor of Professor George Kaufman’s Retirement (Nov. 17, 2016)  (transcript 
available at https://www.rstreet.org/wp-content/uploads/2018/04/George-Kaufman-57-Years-
of-Banking-Changes-and-Ideas-1.pdf [https://perma.cc/24CW-4QRG]); Alex J. Pollock, 
Why the Fed Cannot Regulate ‘Systemic Risk,’ AM. ENTER. INST. (Nov. 13, 2010), https:// 
www.aei.org/articles/why-the-fed-cannot-regulate-systemic-risk/ (on file with the Ohio 
State Law Journal) (“As the 21st-century bubble made manifest, you can apply mathematics 
to economics and finance, but that does not make them science.”). 
 15 Although the Full Employment and Balanced Growth Act of 1978 (the Humphrey-
Hawkins Act) requires the Federal Reserve to conduct monetary policy pursuant to achieving 
the dual national economic policy objectives of price stability and full employment, some 
would argue that other competing policy and political priorities include moderating long-
term interest rates, furnishing an elastic currency, providing ready financing for the deficits 
of the government of which it is a part, and (not infrequently in recent decades) acting as 
manager of the risks and protector of the profits of the banking club. James A. Dorn, Myopic 
Monetary Policy and Presidential Power: Why Rules Matter, 39 CATO J. 577, 577–80, 585, 
590 (2019); Humphrey-Hawkins Act, Pub. L. No. 95-523, 92 Stat. 1887 (1978).  
 16 See Richman & Schwarcz, supra note 1, at 739. 
 17 See, e.g., HOWARD BEALES ET AL., REGUL. TRANSPARENCY PROJECT OF THE 

FEDERALIST SOC’Y, GOVERNMENT REGULATION: THE GOOD, THE BAD, & THE UGLY 9–10 
(June 2017), https://regproject.org/paper/government-regulation-the-good-the-bad-the-ugly/ 
[https://perma.cc/6SYM-UPAK]; David A. Hyman & Charles Silver, Regulating Health 
Care: Perspectives from Government Failure During the COVID-19 Pandemic, DEPAUL L. 
REV. (forthcoming 2022) (manuscript at 10–11, 15) (on file with author). 
 18 See BEALES ET AL., supra note 17, at 9. 
 19 See id. at 9. 
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can grow increasingly familiar (if not comfortable), develop partial capture 
tactics, and build comparative advantages and barriers to entry against 
disruptive competitors.20 As regulation matures, it tends to lag and calcify, 
rather than lead and liquify.21 Chronic biases and blind spots include strong 
preferences for uniformity at the national level instead of localized 
customization and a far keener eye for possible market failure than government 
failure.22 As memories of past emergency shortages fade, enforcement of 
precautionary capacity stockpiles, let alone their financing, weakens.23 One of 
the most inherent methodological handicaps in the regulators’ tool kit is the 
inevitable reliance on controlling inputs rather than measuring outputs.24 
Finally, a structural bias for regulating institutions is prone to neglect how to 
manage to get people and politicians to work together within them.25  

That is a long list of potential systemic risks in regulating too much, too 
hastily, or too clumsily. It needs to be weighed seriously against the more 
abstract promises of any new risk-reducing schemes. Further complications 
arise when confronting several chronic sore spots of the health care regulation 
we already experience.26  

IV. PRE-EXISTING CONDITIONS IN HEALTH POLICY 

A diagnostic scan of the pathologies within past and present health policy 
provides such a target-rich environment that some basic triage is necessary 
upfront.27 The most feasible targets (real and misdirected) tied to macromedical 
regulatory objectives include population health and its first cousin public health, 
systemness, payment cross-subsidies, customer identification, stockpiling 
necessary reserves, and advance planning.28 Our primary policy problems 
involve poor execution and conflicting objectives rather than insufficient 
regulatory instruments and planning.29 Special-interest lobbying, let alone 

 
 20 See id. at 7. 
 21 See David A. Hyman & William E. Kovacic, Why Who Does What Matters: 
Government Design and Agency Performance, 82 GEO. WASH. L. REV. 1446, 1454 (2014). 
For a further critique of the tunnel vision and lock-in effects plaguing government regulation, 
see also Hyman & Silver, supra note 17 (manuscript at 1, 10). 
 22 See, e.g., Tyler Cowen & Eric Crampton, Introduction to MARKET FAILURE OR 

SUCCESS: THE NEW DEBATE 3, 3–5 (Tyler Cowen & Eric Crampton eds., 2003). 
 23 See Richman & Schwarcz, supra note 1, at 769. 
 24 See, e.g., WENCHE TOBIASSON, RAHMAT POUDINEH & TOORAJ JAMASB, OUTPUT-
BASED INCENTIVE REGULATION AND BENCHMARKING OF NETWORK UTILITIES 1 (May 2015). 
 25 Am. Enter. Inst., Improving Health and Health Care: An Agenda for Reform, 
YOUTUBE, at 1:35:40 (Dec. 9, 2015), https://www.youtube.com/watch?v=NQo-EeYPhEs 
(remarks of Thomas Miller). 
 26 See Richman & Schwarcz, supra note 1, at 741. 
 27 See, e.g., id. at 758–60. 
 28 See, e.g., id. at 760, 768–69. 
 29 But see id. at 775–76. 
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regulatory capture, only explains some, but far from all, of these inherent and 
persistent weaknesses.  

Calls for increased investment in public health and redirected focus on the 
maintenance and enhancement of population health are neither recent nor 
remarkable within U.S. health policy circles.30 Yet they have continued to 
receive lip service at best, outside of academic and other policy advocacy 
circles, for decades.31 The rhetoric of prevention and health maintenance quite 
simply lacks both a sufficient political constituency and an adequate revenue 
base (the two are not unrelated!). Although a longstanding provider-driven bias 
in reimbursement rates toward more acute, procedure-based treatments persists 
in private and public health coverage arrangements, an underappreciated factor 
involves a bias toward deferred just-in-time, and more intensive, medical 
interventions among many less-diligent patients.32  

Similarly, repeated recommendations for better coordination and 
integration of health care services and providers into more seamless systems of 
care often fall short in practice, face diminishing economies of scale, or produce 
their own new barriers to competitive entry.33 Increasing the size and reach of a 
particular health care enterprise is no guarantee that it will be managed more 
efficiently within a unified culture.34  

Focusing on hospitals as the centerpiece of macromedical regulatory 
concerns matches up with where the most dollars still flow, but it runs counter 
to broader aspirations in health policy that go beyond just ensuring that current 
dominant incumbents can pay their bills and stay in business.35 The directional 
trends for several decades have involved moving patients out of in-patient care 
as soon and as much as possible (albeit often to out-patient care tied to the same 

 
 30 See RHEA K. FARBERMAN ET AL., TR. FOR AM.’S HEALTH, THE IMPACT OF CHRONIC 

UNDERFUNDING ON AMERICA’S PUBLIC HEALTH SYSTEM 3 (2020). 
 31 See id. at 3. 
 32 See BRUCE STEINWALD, PAUL GINSBURG, CAITLIN BRANDT, SOBIN LEE & KAVITA 

PATEL, MEDICARE GRADUATE MEDICAL EDUCATION FUNDING IS NOT ADDRESSING THE 

PRIMARY CARE SHORTAGE 5, 11 (Dec. 2018), https://www.brookings.edu/wp-content
/uploads/2018/12/Steinwald_Ginsburg_Brandt_Lee_Patel_GME-Funding_12.3.181.pdf 
[https://perma.cc/TS28-SE9A]; COMM. ON ASSURING THE HEALTH OF THE PUB. IN THE 21ST 

CENTURY, THE FUTURE OF THE PUBLIC’S HEALTH IN THE 21ST CENTURY 213 (2002); see also 
Viji Diane Kannan & Peter J. Veazie, Predictors of Avoiding Medical Care and Reasons for 
Avoidance Behavior, 52 MED. CARE 336, 336–45 (2014); Jennifer M. Taber, Bryan Leyva & 
Alexander Persoskie, Why Do People Avoid Medical Care? A Qualitative Study Using 
National Data, 30 J. GEN. INTERN. MED. 290, 295–96 (2014); DAVID SANDMAN, ELISABETH 

SIMANTOV & CHRISTINA AN, COMMONWEALTH FUND, OUT OF TOUCH: AMERICAN MEN AND 

THE HEALTH CARE SYSTEM, at v–vii (Mar. 2000); Marie Haaland, Americans Are Afraid to 
Go to the Doctor, Study Finds, SWNS DIGIT. (Oct. 22, 2018), https://swnsdigital.com/2018
/10/americans-are-afraid-to-go-to-the-doctor-study-finds/ [https://perma.cc/FS33-Y3FV]. 
 33 But see Richman & Schwarcz, supra note 1, at 767–68. 
 34 But see id. 
 35 But see id. at 767–69. 
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hospital system parents).36 However, diminishing the role of the general hospital 
as the all-purpose fix-it shop also has frayed the workings of various payment 
cross-subsidies at least nominally justified to maintain essential but money-
losing services.37 Ensuring that each patient receives just the right care at the 
right time in the right setting can collide head on with macromedical sensitivities 
more geared to maintaining current operations.38 In the U.S. political economy 
for health care, the latter most often wins out. Even within the administered price 
confines of the Medicare and Medicaid programs, the halting record of 
substantial progress on such longstanding issues as neutral site of care payment 
and primary care versus specialty care reimbursement, as well as more recent 
echoes in pandemic assistance formulas, is telling.39 

Similarly, it is more revealing to examine how pre-crisis plans are 
implemented and executed over time and under duress. For example, in 2019, 
the Global Health Security Index ranked the United States first out of 196 

 
 36 From Inpatient to Outpatient: The Evolution of Healthcare Delivery, NORWICH 

UNIV. ONLINE (Sept. 12, 2018), https://online.norwich.edu/academic-programs/resources
/inpatient-outpatient-evolution-healthcare-delivery [https://perma.cc/92A2-HGE2]; Growth 
in Outpatient Care: The Role of Quality and Value Incentives, MOD. HEALTHCARE (Aug. 
29, 2018), https://www.modernhealthcare.com/article/20180829/SPONSORED/180829895
/growth-in-outpatient-care [https://perma.cc/7BGT-MZEF]; KIMBERLY W. MCDERMOTT, 
ANNE ELIXHAUSER & RUIRUI SUN, HEALTHCARE COST & UTILIZATION PROJECT, TRENDS IN 

HOSPITAL INPATIENT STAYS IN THE UNITED STATES, 2005–2014, at 1 (June 2017), 
https://www.hcup-us.ahrq.gov/reports/statbriefs/sb225-Inpatient-US-Stays-Trends.pdf 
[https://perma.cc/2WPF-T3KR]; DELOITTE CTR. FOR HEALTH SOLS., GROWTH IN 

OUTPATIENT CARE 2 (2018), https://www2.deloitte.com/content/dam/insights/us/articles/4170
_Outpatient-growth-patterns/DI_Patterns-of-outpatient-growth.pdf [https://perma.cc/6Z9E-
LF2F]. 
 37 See MEDICARE PAYMENT ADVISORY COMM’N, REPORT TO THE CONGRESS: MEDICARE 

AND THE HEALTH CARE DELIVERY SYSTEM 34 (June 2012), https://www.medpac.gov/wp-
content/uploads/import_data/scrape_files/docs/default-source/reports/jun12_entirereport.pdf 
[https://perma.cc/S5FT-9ZW5]. 
 38 See Richman & Schwarcz, supra note 1, at 729. 
 39 See, e.g., Laura Dyrda, 12 Things to Know About Site-Neutral Payments, BECKER’S 

HOSP. CFO REP. (Feb. 9, 2017), https://www.beckershospitalreview.com/finance/12-things-
to-know-about-site-neutral-payments.html [https://perma.cc/G8XT-LZ4Y]; ALL. FOR SITE 

NEUTRAL PAYMENT REFORM, PROTECT PATIENTS AND REDUCE HEALTHCARE COSTS (2014), 
https://www.siteneutral.org/wp-content/uploads/2016/06/Alliance-Site-Neutral-Brief.pdf 
[https://perma.cc/GT2L-DXU4]; RACHEL BURTON, ROBERT A. BERENSON & STEPHEN 

ZUCKERMAN, URB. INST., MEDICARE’S EVOLVING APPROACH TO PAYING FOR PRIMARY CARE 
3 (Dec. 2017), https://www.urban.org/sites/default/files/publication/95196/2001631_medicares
_evolving_approach_to_paying_for_primary_care_0.pdf [https://perma.cc/EJJ4-GDMH]; 
Bruce Steinwald, Paul B. Ginsburg, Caitlin Brandt, Sobin Lee & Kavita Patel, We Need More 
Primary Care Physicians: Here’s Why and How, BROOKINGS INST. (July 8, 2019), 
https://www.brookings.edu/blog/usc-brookings-schaeffer-on-health-policy/2019/07/08/we-
need-more-primary-care-physicians-heres-why-and-how/ [https://perma.cc/JEB6-7YCL]; 
Karyn Schwartz & Anthony Damico, Distribution of CARES Act Funding Among Hospitals, 
KAISER FAM. FOUND. (May 13, 2020), https://www.kff.org/coronavirus-covid-19/issue-
brief/distribution-of-cares-act-funding-among-hospitals/ [https://perma.cc/U879-7822]. 
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countries in terms of preparedness.40 The Secretary of Health and Human 
Services already had been designated under the Pandemic and All Hazards 
Preparation Act as the lead federal departmental authority for pandemic 
response.41 The Affordable Care Act of 2010 established the Prevention and 
Public Health Fund as the nation’s first permanent, annually appropriated 
program dedicated to improving the public health system.42 

In practice, these U.S. advantages in rankings and resources were 
outweighed by unfulfilled promises to maintain adequate inventories of 
necessary medical supplies. The Prevention and Public Health program not only 
never was fully funded, but Congress repeatedly raided its budget authority for 
other non-public-health purposes.43 All of these shortcomings are magnified by 
a boom-and-bust approach to macromedical challenges, in which massive 
funding surges during a wartime-like crisis are soon followed by the equivalent 
of rapid peacetime demobilization and neglect in maintaining readiness and 
resources in reserve.44  

V. REAL STARTING POINTS: A RETURN TO BASICS 

Two competing strategic adages come to mind. If past efforts at improving 
the performance of the U.S. health care system in weathering major medical 
shocks have fallen so short, should we expand the role of a super-prudential 
microregulator? Former president and World War II supreme allied commander 
Dwight D. Eisenhower is credited with advising, “Whenever I run into a 
problem I can’t solve, I always make it bigger.”45 However, one also might end 
up with just a much larger problem, if one does not consider it in its full context, 
including several pre-existing conditions of the U.S. health care system noted 
above.46  

Hence, a different note of caution (uttered more rhetorically in advance than 
remembered in subsequent implementation) echoes from the recently deceased 
former U.S. Secretary of Defense in the early 2000s, Donald Rumsfeld: “You 

 
 40 NUCLEAR THREAT INITIATIVE & JOHNS HOPKINS BLOOMBERG SCH. OF PUB. HEALTH, 
GLOBAL HEALTH SECURITY INDEX 20 (Oct. 2019), https://www.ghsindex.org/wp-content
/uploads/2020/04/2019-Global-Health-Security-Index.pdf [https://perma.cc/8LS8-DE9E]. 
 41 Legal Authority of the Secretary, PUB. HEALTH EMERGENCY, https://www.phe.gov
/Preparedness/support/secauthority/Pages/default.aspx [https://perma.cc/Y82L-BTQK]; 
Pandemic and All Hazards Preparation Act, Pub. L. No. 109-417, 120 Stat. 2831 (2006).  
 42 Prevention and Public Health Fund, CDC, https://www.cdc.gov/funding/pphf
/index.html [https://perma.cc/U35Z-XZKH]. 
 43 See Michael R. Fraser, A Brief History of the Prevention and Public Health Fund: 
Implications for Public Health Advocates, 109 AM. J. PUB. HEALTH 572, 572 (2019).  
 44 See Richman & Schwarcz, supra note 1, at 775. 
 45 Joseph Lucco, The Eisenhower Principle Applied to Business Strategy Management, 
CLEARPOINT STRATEGY, https://www.clearpointstrategy.com/eisenhower-principle-and-
business-strategy-management/ [https://perma.cc/C4DU-N7TX]. 
 46 See, e.g., Fraser, supra note 43, at 572–73. 
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go to war with the army you have, not the army you might want or wish to have 
at a later time.”47  

Realistic starting points for progress, of course, reside in the remaining 
policy spaces between overoptimistic ambitions of clear-sighted direction from 
more centralized macromedical regulation and one-time reassembling and 
scaling up of existing authorities when the inevitable becomes unavoidable.  

Rather than recreating the bureaucratic sprawl of another Department of 
Homeland Security-style organizational chart for pandemic planning,48 we 
should focus instead on developing a more resilient medical supply chain, 
facilitating quicker and more accurate health care resource information, and 
rebuilding political trust.49 Those essential challenges remain quite difficult but 
somewhat tractable. We will not know what we might be missing without more 
regular, accurate inventories of vital items for which ready offshore availability 
has been assumed too cavalierly.50 Support of continuous manufacturing 
techniques and coordinated purchasing of critical mass capacity needs both 
advance planning and persistent execution.51 It must overcome longstanding 
economic trends emphasizing outsourcing, just-in-time delivery, lean 
production, and globalization.52  

Ensuring better real-time access to early information about emerging health 
risks and resources to address them requires a more limited core of common 
data elements, uniform collection standards, and interoperability in practice 
rather than in theory.53  

Budgetary procedural safeguards can help protect longer term commitments 
to prudential investments to some degree, but the same political actors who 
enact them can find ways to bypass them later.54  

If we are honest about our political and cultural history in not preparing 
today for what we would rather avoid until tomorrow, it would be far more 
realistic to expect U.S. political leaders, and their followers, to hope to borrow 

 
 47 Eric Schmitt, Iraq-Bound Troops Confront Rumsfeld over Lack of Armor, N.Y. TIMES 

(Dec. 8, 2004), https://www.nytimes.com/2004/12/08/international/middleeast/iraqbound-
troops-confront-rumsfeld-over-lack-of.html [https://perma.cc/P8AL-F26S]. 
 48 However, there is a limited argument for reorganizing the macromedical command 
structure and lines of authority to some degree, such as designating and institutionalizing a 
new deputy national security adviser within the White House (not just another temporary 
task force) to coordinate pandemic and biothreat preparedness. See generally BIPARTISAN 

POL’Y CTR., POSITIONING AMERICA’S PUBLIC HEALTH SYSTEM FOR THE NEXT PANDEMIC 
(June 2021), https://bipartisanpolicy.org/download/?file=/wp-content/uploads/2021/06/Public-
Health-Report_RV2.pdf [https://perma.cc/4Y7Z-T428]. 
 49 But see Richman & Schwarcz, supra note 1, at 767–69. 
 50 Id. at 769. 
 51 See, e.g., Brookings Institution, Rebuilding the U.S. Medical Supply Chain, 
YOUTUBE, at 18:30 (June 14, 2021), https://www.youtube.com/watch?v=vjRUZ2XpKEc 
(remarks of David Thompson). 
 52 Id. at 07:50 (remarks of Rosemary Gibson); id. at 13:00 (remarks of Spiro Gavaris). 
 53 See Richman & Schwarcz, supra note 1, at 767–69. 
 54 See FARBERMAN ET AL., supra note 30, at 8. 
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and buy our way out belatedly and more expensively of the next set of major 
health risks that arrives over the horizon. Ex post mitigation, not prevention or 
containment, undoubtedly will serve as the main backstop line of defense.55  

It may seem initially comforting to assume that someone at the center of the 
federal government will say that they are in charge and on deck, even if that 
pretense of knowledge is pretentious.56 However, they will need to adopt a less 
hospital-centric view of our health care assets and liabilities to ensure that we 
do not fight the most recent war all over again. Because we are far more likely 
to be surprised, again, by the next set of major health risks we face, a less fixed 
battle plan should emphasize augmenting and extending our capacity to 
reassemble and redirect available resources under new circumstances.57  

The many failures of the initial U.S. response to the COVID-19 pandemic 
stemmed far more from a basic breakdown in the timely and competent 
functioning of a number of government officials and agencies already assigned 
essential responsibilities.58 Planning may be essential, but it falters when plans 
are not executed or procrastination, avoidance, and blame shifting prevails.59 
Assigning responsibilities to monitor and assure that medical institutions are 
prepared for the next crisis means far less when they remain unfulfilled.60 

One very vital ingredient in short supply during the COVID-19 pandemic 
was public trust in our leaders, and, reciprocally, political leaders’ trust in the 
public.61 Our civic and political institutions need rebuilding, too, so that we 

 
 55 See Richman & Schwarcz, supra note 1, at 776. 
 56 See, e.g., Friedrich von Hayek, Prize Lecture: The Pretence of Knowledge (Dec. 11, 
1974) (transcript available at https://www.nobelprize.org/prizes/economic-sciences/1974
/hayek/lecture/ [https://perma.cc/96U9-64BL]). 
 57 See Richman & Schwarcz, supra note 1, at 776–77. 
 58 But see id. at 742–43. 
 59 Or, as General Dwight Eisenhower, or British Prime Minister Winston Churchill, or 
“someone” once said, “Plans are worthless, but planning is everything.” Plans Are 
Worthless, But Planning Is Everything, QUOTE INVESTIGATOR, https://quoteinvestigator.com
/2017/11/18/planning/ [https://perma.cc/27EK-QC4U]. The history is murky on whether this 
is even the original phrasing. See No Plan Survives First Contact with the Enemy, QUOTE 

INVESTIGATOR, https://quoteinvestigator.com/2021/05/04/no-plan/ [https://perma.cc/HX8U-
Y998] (charting the convoluted origins of this maxim). If you prefer something even closer 
to the foggy chaos of the live battlefield, try the older wisdom of Prussian Field Marshal 
Helmuth von Moltke the Elder in 1871, which has been translated and simplified over time 
to “[n]o plan survives first contact with the enemy.” Id.; Steven B. Levy, No Battle Plan 
Survives Contact with the Enemy, LEXISNEXIS: LEGAL NEWSROOM (Nov. 3, 2010), 
https://www.lexisnexis.com/legalnewsroom/legal-business/b/the-legal-business-community-
blog/posts/no-battle-plan-survives-contact-with-the-enemy [https://perma.cc/2L33-PZ7K]. 
 60 See, e.g., Michael Brady, CMS Doesn’t Know if Hospitals Are Ready for the Next 
Pandemic, Federal Watchdog Says, MOD. HEALTHCARE (June 28, 2021), https:// 
www.modernhealthcare.com/safety-quality/cms-doesnt-know-if-hospitals-are-ready-next-
pandemic-federal-watchdog-says (on file with author). 
 61 Public Trust in Government: 1958–2021, PEW RSCH. CTR. (May 17, 2021), 
https://www.pewresearch.org/politics/2021/05/17/public-trust-in-government-1958-2021/ 
[https://perma.cc/N9C7-MPX7]. 
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respond and adapt more confidently and cooperatively to whatever we face next. 
They are only as strong, or as weak, as the people and leaders within them. 
Restoring and stockpiling some new reserves of trust and goodwill would be a 
good place to start before constructing the next regulatory edifice. 


