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In their article Macromedical Regulation, Barak D. Richman and 
Steven L. Schwarcz draw from the macroprudential regulation 
following the 2008 financial crisis to offer recommendations for 
addressing systemic risk in health care. Although their focus is the 
efficient distribution of risk and the ability to respond to system-wide 
demand shocks and supply shortages, their proposal also has important 
implications for health justice. Macromedical regulation would not 
only improve the health care system’s ability to respond to widespread 
health crises, it could also help to increase health care access, improve 
outcomes, and decrease health disparities. 
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I. INTRODUCTION 

American health care is notoriously expensive,1 wasteful,2 ineffective,3 and 
fragmented.4 Not surprisingly then, this already broken system could not 
withstand the additional stresses of the COVID-19 pandemic.5 The novel 
coronavirus infected millions of Americans, leaving over 600,000 dead6 and 
thousands of others with debilitating long-haul symptoms.7 In their 
pathbreaking article, Macromedical Regulation, Barak D. Richman and Steven 
L. Schwarcz argue that this breakdown occurred because law- and policy-
makers failed to adequately account for systemic risk.8 While American health 

 
 1 See Nisha Kurani & Cynthia Cox, What Drives Health Spending in the U.S. 
Compared to Other Countries, HEALTH SYS. TRACKER (Sept. 25, 2020), 
https://www.healthsystemtracker.org/brief/what-drives-health-spending-in-the-u-s-compared-to-
other-countries/ [https://perma.cc/K4MC-MBUG]; Ryan Nunn, Jana Parsons & Jay 
Shambaugh, A Dozen Facts About the Economics of the US Health-Care System, BROOKINGS 

(Mar. 10, 2020), https://www.brookings.edu/research/a-dozen-facts-about-the-economics-
of-the-u-s-health-care-system/ [https://perma.cc/ND94-J4RM]; Rabah Kamal, Giorlando 
Ramirez & Cynthia Cox, How Does Health Spending in the U.S. Compare to Other 
Countries?, HEALTH SYS. TRACKER (Dec. 23, 2020), https://www.healthsystemtracker.org/chart-
collection/health-spending-u-s-compare-countries/ [https://perma.cc/26WM-GEYN].  
 2 Bruce Japsen, U.S. Health System Waste Hits $935 Billion A Year, FORBES (Oct. 7, 
2019), https://www.forbes.com/sites/brucejapsen/2019/10/07/us-health-system-waste-hits-935-
billion-a-year/?sh=19d015b2f404 [https://perma.cc/2XG8-M87Y]; William H. Shrank, 
Teresa L. Rogstad & Natasha Parekh, Waste in the US Health Care System Estimated Costs 
and Potential for Savings, JAMA 1501, 1502 (2019), https://jamanetwork.com/journals/jama
/article-abstract/2752664 [https://perma.cc/FME2-P4ZD]. 
 3 See Julie Potyraj, The Quality of US Healthcare Compared with the World, AM. J. 
MANAGED CARE (Feb. 11, 2016), https://www.ajmc.com/view/the-quality-of-us-healthcare-
compared-with-the-world [https://perma.cc/EU5P-N2TC]; Karen Davis, Kristof Stremikis, 
David Squires & Cathy Schoen, Mirror, Mirror on the Wall, 2014 Update: How the U.S. 
Health Care System Compares Internationally, COMMONWEALTH FUND (June 16, 2014), 
https://www.commonwealthfund.org/publications/fund-reports/2014/jun/mirror-mirror-wall-
2014-update-how-us-health-care-system [https://perma.cc/KXZ7-73K7].  
 4 Gaby Galvin, Survey Finds Fragmented System Impedes Health Care in the U.S., 
U.S. NEWS (Dec. 11, 2019), https://www.usnews.com/news/healthiest-communities/articles
/2019-12-11/survey-finds-fragmented-us-health-care-impedes-coordination-among-providers 
(on file with the Ohio State Law Journal).  
 5 Asher Schechter, America’s Broken Health Care System Is the Biggest Obstacle to 
Containing the Coronavirus, PROMARKET (Mar. 25, 2020), https://promarket.org/2020/03
/25/americas-broken-health-care-system-is-the-biggest-obstacle-to-containing-the-coronavirus/ 
[https://perma.cc/U5QG-ZJPN]. 
 6 Coronavirus in the U.S.: Latest Map and Case Count, N.Y. TIMES, https:// 
www.nytimes.com/interactive/2021/us/covid-cases.html [https://perma.cc/PSV8-DGRW]. 
 7 Brenda Goodman, CDC to Issue Guidelines as Long-Haul COVID Numbers Rise, 
WEBMD (Apr. 28, 2021), https://www.webmd.com/lung/news/20210429/cdc-to-issue-
guidelines-as-long-haul-covid-numbers-rise [https://perma.cc/59SX-UCTT]. 
 8 See generally Barak D. Richman & Steven L. Schwarcz, Macromedical Regulation, 
82 OHIO ST. L.J. 727 (2021). 
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care is certainly not wanting for regulation,9 the authors propose that our current 
frameworks focus primarily on individual needs and services, while neglecting 
population health or the capabilities of the health care system as a whole.10 
Despite sounding in the register of efficient risk allocation and mitigation, their 
proposal could also have significant health justice effects. The potential for 
macromedical regulation to increase health care access, improve health 
outcomes, and address health disparities is the subject of this Response. 

II. MACROMEDICAL REGULATION 

The stresses of the COVID-19 pandemic demonstrated that individual 
medical institutions cannot deal with systemic shocks on their own.11 While 
some commentators assert that publicly funded health care is the answer,12 
Richman and Schwarcz maintain that we do not need to abandon the private, 
for-profit system to have better disaster preparedness.13 Instead, they advocate 
for the system-wide regulation of private health care institutions to allow them 
to better respond to public health crises.14 Drawing from the macroprudential 
regulation that followed the 2008 financial crisis, Richman and Schwarcz offer 
“macromedical regulation” as a solution to better insulate American health care 
from health shocks, like the current infectious disease crisis.15 Their proposal 
includes four separate, albeit related, parts.  

First, health care entities must bear at least some of the costs of responding 
to public health disasters.16 The bread and butter of our current health care 
system is non-emergent, highly reimbursed services.17 As a result, private health 
care institutions do not invest in creating a safety net to respond to large-scale 
public health emergencies.18 Requiring these entities to have skin in the game 
creates an incentive for them to prevent the spread of infectious disease, act 
proactively to mitigate the effects of public health disasters, and to create 
strategies to expand their capacity when emergencies occur.19 

 
 9 See Robert I. Field, Why Is Health Care Regulation So Complex?, 33 PHARMACY & 

THERAPEUTICS 607, 607–08 (2008), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2730786/ 
[https://perma.cc/N9WU-A7LR]; Robert E. Moffit, How to End the Overregulation of 
Medical Care, HERITAGE FOUND. (Aug. 4, 2020), https://www.heritage.org/health-care-
reform/commentary/how-end-the-overregulation-medical-care [https://perma.cc/L885-PL6R].  
 10 Richman & Schwarcz, supra note 8, at 764. 
 11 See id. at 743–44. 
 12 Id. at 729.  
 13 Id. at 730. 
 14 See id. at 729–30. 
 15 Id. at 763. 
 16 Richman & Schwarcz, supra note 8, at 765.  
 17 Id. at 763–64. 
 18 Id. at 764–65. 
 19 Id. at 765–66.  
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Second, hospitals should coordinate to respond to demand surges.20 This 
coordination would require health care institutions to quickly and accurately 
share information about both their capabilities and their constraints.21 
Moreover, hospitals, like banks, should undergo stress tests to assess their 
ability to respond to a variety of health shocks to allow them to better mobilize 
their support networks in times of crisis.22 

Third, regulations could correct existing market failures to reduce negative 
externalities and address collective action problems.23 As noted, health care 
institutions have little motivation to prioritize population health.24 Private, for-
profit hospitals put the interests of their shareholders first, sometimes even to 
the detriment of public welfare.25 Richman and Schwarcz therefore suggest that 
regulators introduce a “public-health governance duty” to offset shareholder 
primacy and the current focus on profit maximization.26 Collective action 
problems may also impede an effective public health response.27 Not only can 
individuals fail to act in a way that serves the common good, nations may ignore 
the risks that their actions place on their sister countries.28 International law 
instruments, like treaties or cross-border conventions, could include a duty to 
disclose certain kinds of health risks and impose penalties for noncompliance.29 

And fourth, health authorities must have the necessary emergency powers 
to swiftly respond to public health crises and their accompanying demand 
surges.30 For example, federal agencies, such as the Centers for Disease Control 
and Prevention or the Centers for Medicare and Medicaid Services, could 
communicate with the public and provide recommendations.31 Additionally, the 
government could create an independent Medical Reserve Board (MRB).32 The 
MRB would engage in much-needed oversight by performing a number of 
different functions, such as anticipating health shocks, administering stress tests, 
managing information, coordinating response efforts, and responding to supply 
and other shortages.33 

Richman and Schwarcz introduce their creative solutions as strategies for 
addressing systemic risk without renouncing the private ownership and market 

 
 20 Id. at 767–68. 
 21 Id. 
 22 Richman & Schwarcz, supra note 8, at 768. 
 23 Id. at 769–70.  
 24 Id. at 770–71. 
 25 Id. 
 26 Id. at 772–74.  
 27 Id. at 773. 
 28 Richman & Schwarcz, supra note 8, at 773.  
 29 Id. at 773–74.  
 30 Id. at 774–75. 
 31 Id. 
 32 Id. at 775. 
 33 Id. 
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competition that characterize our current health care system.34 Yet their 
suggestions also have important implications for health justice.35  

III. HEALTH INEQUALITY IN THE UNITED STATES 

Sadly, the pandemic response in the United States has exacerbated many 
preexisting health disparities.36 By making the American health care system 
able to better respond to systemic risk, health shocks, and supply shortages, 
macromedical regulation will also address these disparities and improve health 
care quality and access, thereby moving us that much closer to just, equitable 
health care.37 

The COVID-19 pandemic certainly highlighted the problem of health 
inequality in the United States.38 Yet disparities plagued our health care system 
well before the novel coronavirus.39 Health disparities are “[d]ifferences that 
exist among specific population groups . . . in the attainment of full health 
potential that can be measured by differences in incidence, prevalence, 
mortality, burden of disease, and other adverse health conditions.”40 Although 
most readily associated with inequalities across racial or ethnic groups, health 
disparities also impact LGBTQ+ people, people with disabilities, and both rural 

 
 34 Richman & Schwarcz, supra note 8, at 729–30.  
 35 Health justice is a diverse and growing field of legal scholarship. See, e.g., Lindsay 
F. Wiley, From Patient Rights to Health Justice: Securing the Public’s Interest in Affordable, 
High-Quality Health Care, 37 CARDOZO L. REV. 833 (2016); Emily A. Benfer, Health 
Justice: A Framework (and Call to Action) for the Elimination of Health Inequity and Social 
Injustice, 65 AM. U. L. REV. 275 (2015); Daryll C. Dykes, Health Injustice and Justice in 
Health: The Role of Law and Public Policy in Generating, Perpetuating, and Responding to 
Racial and Ethnic Health Disparities Before and After the Affordable Care Act, 41 WM. 
MITCHELL L. REV. 1129 (2015); see also Wendy Netter Epstein, The Healthcare System 
Misnomer, 82 OHIO ST. L.J. 779, 783 (2021) (arguing that the best time for healthcare 
interventions is long before patients get sick); William M. Sage, What the Pandemic Taught 
Us: The Health Care System We Have Is Not the System We Hoped We Had, 82 OHIO ST. 
L.J. 857, 866–67 (2021) (highlighting the disparate health impacts of the COVID-19 
pandemic in the United States among disadvantaged communities). For purposes of this 
Response, I adopt the definition of health justice laid out in my 2018 book. See JESSICA L. 
ROBERTS & ELIZABETH WEEKS, HEALTHISM: HEALTH-STATUS DISCRIMINATION AND THE 

LAW 47 (2018) (“A law or policy transgresses health justice when it impedes health-care 
access, worsens health outcomes, or creates or perpetuates health disparities.”). 
 36 Richman & Schwarcz, supra note 8, at 753. 
 37 See id. at 776.  
 38 Id. at 753. 
 39 Norma Alicea-Alvarez et al., Impacting Health Disparities in Urban Communities: 
Preparing Future Healthcare Providers for “Neighborhood-Engaged Care” Through a 
Community Engagement Course Intervention, 93 J. URB. HEALTH 732, 732 (2016), 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4987585/ [https://perma.cc/B5J6-DTG9]. 
 40 NAT’L ACADS. OF SCIS., ENG’G, AND MED., COMMUNITIES IN ACTION: PATHWAYS TO 

HEALTH EQUITY, at xxiii (James N. Weinstein, Amy Geller, Yamrot Negussie & Alina Baciu 
eds., 2017). 
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and urban populations.41 As a whole, people of color in the United States are 
less likely to have health insurance coverage—which can impede health care 
access—and report having poorer relative health, as compared to white 
Americans.42 LGBTQ+ individuals also experience less access to health care, 
including preventive care and screenings, and greater rates of discrimination by 
health care professionals.43 People with disabilities report lower relative health 
and more difficulty accessing care than their able-bodied counterparts.44 
Individuals who live in rural areas may lack access to health care providers, 
including basic care, and have higher rates of disease with worse health 
outcomes.45 Likewise, certain urban populations may have difficulty accessing 
needed health care and relatively poor health outcomes.46 

While these statistics provide examples of common health disparities in the 
United States, they are not comprehensive or mutually exclusive. People of 
color and people with disabilities also face discrimination in health care;47 
LGBTQ+ individuals may have lower rates of relative health and poorer health 

 
 41 Id. at 11, 82, 84–85. 
 42 Sofia Carratala & Connor Maxwell, Health Disparities by Race and Ethnicity, CTR. 
FOR AM. PROGRESS (May 7, 2020), https://www.americanprogress.org/issues/race/reports
/2020/05/07/484742/health-disparities-race-ethnicity/ [https://perma.cc/2TV4-BLJU]. 
 43 What Are LGBTQ Health Care Disparities?, UPMC HEALTH BEAT (Jan. 27, 2021), 
https://share.upmc.com/2021/01/lgbtq-health-care-disparities/ [https://perma.cc/R2VA-867D]. 
 44 Lisa I. Iezzoni, Eliminating Health and Health Care Disparities Among the Growing 
Population of People with Disabilities, 30 HEALTH AFFS. 1947, 1947 (2011). 
 45 Robin Warshaw, Health Disparities Affect Millions in Rural U.S. Communities, 
AAMC (Oct. 31, 2017), https://www.aamc.org/news-insights/health-disparities-affect-
millions-rural-us-communities [https://perma.cc/2WJ8-6J2B]. 
 46 Alicea-Alvarez et al., supra note 39, at 733.  
 47 See generally René Bowser, Racial Bias in Medical Treatment, 105 DICK. L. REV. 
365 (2001); Lisa I. Iezzoni, Sowmya R. Rao, Julie Ressalam, Dragana Bolcic-Jankovic & 
Nicole D. Agaronnik, Physicians’ Perceptions of People with Disability and Their Health 
Care, 40 HEALTH AFFS. 297 (2021). 
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outcomes;48 and people in rural communities are less likely to be insured.49 It is 
not my goal to provide a thorough account of all the health disparities in the 
United States. I intend only to show that these inequalities are systemic issues 
that predate the current public health crisis. 

To be sure, the COVID-19 pandemic did not create these disparities. 
However, it exacerbated them and with deadly consequences.50 People who are 
Black, Latinx, and Native American are more likely to be infected, hospitalized, 
and die from COVID-19 than whites.51 In a recent baccalaureate address, 
President Biden’s Chief Medical Advisor, Anthony Fauci, stated that these 
disparities revealed the “undeniable effects of racism” in the United States.52 
Certain health conditions associated with adverse COVID-19 outcomes occur at 
higher rates in LGBTQ+ individuals, resulting in a disparate impact on those 
communities.53 People with disabilities have experienced both overt and 
implicit discrimination during the pandemic, especially with respect to the 

 
 48 See generally Hudaisa Hafeez, Muhammad Zeshan, Muhammad A. Tahir, Nusrat 
Jahan & Sadiq Naveed, Health Care Disparities Among Lesbian, Gay, Bisexual, and 
Transgender Youth: A Literature Review, CUREUS (Apr. 20, 2017), https://www.cureus.com
/articles/6744-health-care-disparities-among-lesbian-gay-bisexual-and-transgender-youth-a-
literature-review [https://perma.cc/XC8E-TNTY]; Luisa Kcomt, Kevin M. Gorey, Betty Jo 
Barrett & Sean Esteban McCabe, Healthcare Avoidance Due to Anticipated Discrimination 
Among Transgender People: A Call to Create Trans-Affirmative Environments, SSM – 

POPULATION HEALTH (May 28, 2020), https://www.sciencedirect.com/science/article/pii
/S2352827320302457 [https://perma.cc/24TG-6FGU]; LGBTQ+ Health Disparities, CIGNA 
(May 2021), https://www.cigna.com/individuals-families/health-wellness/lgbt-disparities 
[https://perma.cc/XVN8-ZN5B]; JEN KATES, USHA RANJI, ADARA BEAMESDERFER, ALINA 

SALGANICOFF & LINDSEY DAWSON, KAISER FAM. FOUND., HEALTH AND ACCESS TO CARE 

AND COVERAGE FOR LESBIAN, GAY, BISEXUAL, AND TRANSGENDER INDIVIDUALS IN THE U.S. 
(2018), https://www.kff.org/report-section/health-and-access-to-care-and-coverage-lgbt-
individuals-in-the-us-health-challenges/ [https://perma.cc/9LH6-Z8YF].  
 49 Rural Communities, CDC, https://www.cdc.gov/coronavirus/2019-ncov/need-extra-
precautions/other-at-risk-populations/rural-communities.html [https://perma.cc/LH9P-KFKH]. 
 50 See Risk for COVID-19 Infection, Hospitalization, and Death By Race/Ethnicity, 
CDC (June 16, 2021), https://www.cdc.gov/coronavirus/2019-ncov/covid-data/investigations-
discovery/hospitalization-death-by-race-ethnicity.html [https://perma.cc/FJ8G-6WX6] 
[hereinafter CDC]. 
 51 Id. 
 52 Fauci: ‘Undeniable Effects of Racism’ Have Worsened Covid for US Minorities, 
GUARDIAN (May 16, 2021), https://www.theguardian.com/world/2021/may/16/fauci-racism-
covid-us-black-hispanic-native-americans-emory-university-graduation [https://perma.cc
/P6PX-N5YW]. 
 53 Kevin C. Heslin & Jeffrey E. Hall, Sexual Orientation Disparities in Risk Factors 
for Adverse COVID-19-Related Outcomes, by Race/Ethnicity – Behavioral Risk Factor 
Surveillance System, United States, 2017–2019, 70 MORBIDITY & MORTALITY WKLY. REP. 
149, 149 (2021), https://www.cdc.gov/mmwr/volumes/70/wr/pdfs/mm7005a1-H.pdf [https:// 
perma.cc/MS33-LEG8]. 
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rationing of scarce health care resources.54 Individuals who live in rural 
communities seem more vulnerable to COVID-19.55 Yet many rural hospitals 
lack critical resources like ICU beds, ventilators, and EMS personnel, and 
people who live in rural communities must travel farther to obtain needed health 
care.56 On the other end of the spectrum, urban areas face their own set of 
challenges.57 Issues like poor air and water quality, a reliance on public 
transportation, and the absence of green or open spaces exacerbated the virus’ 
impact on some cities.58 Thus, COVID-19 has had a greater effect on several 
health disparities populations, many of whom already had difficulty obtaining 
just, equitable health care even before the pandemic. 

IV. MACROMEDICAL REGULATION AS A TOOL OF HEALTH JUSTICE 

American health care is both inefficient59 and discriminatory.60 Although 
presented as strategies to address systemic risk and insulate our health care 
system from shocks and supply shortages,61 the interventions outlined by 
Richman and Schwarcz will also promote health justice. Each of the four pillars 
of macromedical regulation described above also has the potential to improve 
health care access and quality in ways that could reduce health disparities that 
predate—and were exacerbated by—the pandemic. 

First, the very business model that led to pandemic-era breakdown of the 
health care system is at the heart of many health disparities.62 Prioritizing 
profitable, highly reimbursed, often elective services over providing a health 
care safety net for individuals with ongoing health care needs shuts out many of 
the populations described above, leading to access issues.63 Patients without 
health insurance are simply not profitable.64 People of color, LGBTQ+ 

 
 54 Elizabeth Pendo, COVID-19 and Disability-Based Discrimination in Health Care, 
A.B.A. (May 22, 2020), https://www.americanbar.org/groups/diversity/disabilityrights
/resources/covid19-disability-discrimination/ [https://perma.cc/E89N-CM2E]. 
 55 See Elizabeth A. Dobis & David McGranahan, Rural Residents Appear to Be More 
Vulnerable to Serious Infection or Death from Coronavirus COVID-19, USDA (Feb. 1, 
2021), https://www.ers.usda.gov/amber-waves/2021/february/rural-residents-appear-to-be-
more-vulnerable-to-serious-infection-or-death-from-coronavirus-covid-19/ [https://perma.cc
/7GR2-FKAA]. 
 56 CDC, supra note 50. 
 57 See generally Ayyoob Sharifi & Amir Reza Khavarian-Garmsir, The COVID-19 
Pandemic: Impacts on Cities and Major Lessons for Urban Planning, Design, and 
Management, SCI. OF THE TOTAL ENV’T (Sept. 18, 2020), https://www.sciencedirect.com
/science/article/pii/S0048969720359209 [https://perma.cc/7AKL-J2CE]. 
 58 Id. at 4–10. 
 59 See supra Part II. 
 60 See supra Part III. 
 61 Richman & Schwarcz, supra note 8, at 732, 748.  
 62 See id. at 763–64. 
 63 Id. 
 64 Hsueh-Fen Chen, Gloria J. Bazzoli & Hui-Min Hsieh, Hospital Financial Conditions 
and the Provision of Unprofitable Services, 37 ATL. ECON. J. 259, 260 (2009). 
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individuals, people with disabilities, people in rural communities, and people in 
urban communities are all less likely to have health coverage.65 Thus, under the 
current system, hospitals often lack the financial incentives for serving these 
populations.66 Requiring health care institutions to bear the costs of public 
health crises will motivate them to invest in the health of the population as a 
whole, not just those whose health insurance can pay for the care.67 The result 
will hopefully be improved health care access and quality for many of the 
populations currently experiencing health disparities. 

Second, better coordination and communication between institutions could 
also improve pre-pandemic health inequalities. Recall that geography plays a 
significant role in American health disparities.68 Rural hospitals lack many 
essential resources, even outside the context of public health disasters.69 And 
urban hospitals that serve the inner-city poor continue to close, leaving those 
populations with even less access.70 A greater network of support between 
hospitals could address supply and staff shortages even in non-pandemic times, 
allowing these critical and overburdened institutions to better serve their 
communities.71 Again, the result would hopefully be better health care access 
and improved health outcomes for those populations. Thus, a systemic, regional 
approach to health care could help to erode geographic health disparities. 

Third, addressing market failures may serve health justice, in the United 
States and beyond. Richman and Schwarcz’s duty of public health governance 
would require health care institutions to think beyond their bottom lines.72 
Public health is population health. The proposed duty would provide yet another 
motivation to address the health disparities that currently lead to poorer relative 

 
 65 See generally EDWARD R. BERCHICK, JESSICA C. BARNETT & RACHEL D. UPTON, U.S. 
CENSUS BUREAU, HEALTH INSURANCE COVERAGE IN THE UNITED STATES: 2018 CURRENT 

POPULATION REPORTS (2019), https://www.census.gov/content/dam/Census/library/publications
/2019/demo/p60-267.pdf [https://perma.cc/45AU-YTV9]; SAMANTHA ARTIGA, KENDAL 

ORGERA & ANTHONY DAMICO, KAISER FAM. FOUND., CHANGES IN HEALTH COVERAGE BY 

RACE AND ETHNICITY SINCE THE ACA, 2010-2018 (2020), https://www.kff.org/racial-equity-
and-health-policy/issue-brief/changes-in-health-coverage-by-race-and-ethnicity-since-the-
aca-2010-2018/ [https://perma.cc/4Y4Q-JY7B]; Heeju Sohn, Racial and Ethnic Disparities 
in Health Insurance Coverage: Dynamics of Gaining and Losing Coverage over the Life-
Course, 36 POPULATION RSCH. & POL’Y REV. 181 (2017); Gary J. Gates, In U.S., LGBT More 
Likely than Non-LGBT to Be Uninsured, GALLUP (Aug. 26, 2014), https://news.gallup.com
/poll/175445/lgbt-likely-non-lgbt-uninsured.aspx [https://perma.cc/F27A-JQLM]. 
 66 E.g., Richman & Schwarcz, supra note 8, at 745.  
 67 Id. at 763–65.  
 68 See Warshaw, supra note 45.  
 69 Id. 
 70 See Joseph P. Williams, Code Red: The Grim State of Urban Hospitals, U.S. NEWS 
(July 10, 2019), https://www.usnews.com/news/healthiest-communities/articles/2019-07-
10/poor-minorities-bear-the-brunt-as-urban-hospitals-close (on file with the Ohio State Law 
Journal).  
 71 Richman & Schwarcz, supra note 8, at 767–68. 
 72 See id. at 772.  
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health, decreased access, and worse health outcomes.73 The authors explain that 
collective action problems plague not only individuals but nations.74 Globally, 
requiring disclosure could then improve international health disparities.75 
COVID-19 hit many poorer countries harder.76 Reliable communication 
between nations would also generate better information and create incentives to 
limit spread, and it could also allow more vulnerable countries to prepare. 

Fourth, better agency oversight, insulated from political influence, could 
ensure a nondiscriminatory, inclusive disaster response and could better deal 
with potential shortages, both of which would further health justice. As the 
pandemic begins to wane, health disparities persist, now with respect to 
vaccinations.77 Unfortunately, certain populations may experience vaccine 
hesitancy due to negative experiences with the health care system.78 A 
trustworthy health authority providing reliable, evidence-based 

 
 73 See supra Part III. 
 74 Richman & Schwarcz, supra note 8, at 773. 
 75 See id. at 773–74.  
 76 Coronavirus: BBC Poll Suggests Stark Divide Between Rich and Poor Countries, 
BBC NEWS (Sept. 11, 2020), https://www.bbc.com/news/world-54106474 [https://perma.cc
/BYD4-4ZGZ]. But see Siddhartha Mukherjee, Why Does the Pandemic Seem to Be Hitting 
Some Countries Harder than Others?, NEW YORKER (Feb. 22, 2021), https:// 
www.newyorker.com/magazine/2021/03/01/why-does-the-pandemic-seem-to-be-hitting-some-
countries-harder-than-others [https://perma.cc/YDQ8-QGJJ]. 
 77 See Nambi Ndugga, Latoya Hill, Samantha Artiga & Noah Parker, Latest Data on 
COVID-19 Vaccination by Race/Ethnicity, KAISER FAM. FOUND. (July 21, 2021), 
https://www.kff.org/coronavirus-covid-19/issue-brief/latest-data-on-covid-19-vaccinations-
race-ethnicity/ [https://perma.cc/69GX-YSJT] (noting that as of July 19, 2021, the CDC 
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CARE (Apr. 1, 2021), https://www.ajmc.com/view/disparities-in-covid-19-vaccine-rates-
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Populations Left Behind: Vaccine Hesitancy and Equitable Diffusion of Effective COVID-
19 Vaccines, 36 J. GEN. INTERNAL MED. 2130, 2131 (2021), https://link.springer.com/article
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recommendations might counteract some of these negative effects. Finally, the 
proposed MRB would not just improve the liquidity of supplies to health care 
providers in times of crisis. It could also ensure that all hospitals—especially 
those serving health disparities populations—have access to needed medical 
supplies in regular times. Having adequate supplies of necessary resources will 
allow those institutions to provide better health services to more patients, 
thereby increasing access and improving quality. 

V. CONCLUSION 

In their article, Macromedical Regulation, Richman and Schwarcz offer 
novel solutions for addressing health shocks and mitigating systemic risk during 
public health disasters. But in addition to accomplishing these important goals, 
macromedical regulation could also further health justice. The individualized, 
profit-driven approach that the authors identify as responsible for the breakdown 
of the American health care system during the pandemic has also generated 
serious health disparities.79 Regulating health care as a system recognizes our 
inherent interconnectedness and the need to ensure that all Americans have 
access to just, reliable, and effective medical services. 

 
 79 Richman & Schwarcz, supra note 8, at 753.  


