
2022] OHIO STATE LAW JOURNAL SIXTH CIRCUIT REVIEW 1 

Sixth Circuit Evenly Divided on Bump Stock Ban: 

Congressional Delegation of Legislative Power 

Under Fire 

JONATHAN TYLER ABELE* 

On October 1, 2017, Steven Paddock unleashed a hail of bullets on 

approximately 22,000 outdoor concertgoers from his room on the 32nd floor of 

Las Vegas’s Mandalay Bay Resort and Casino, resulting in the deadliest mass 

shooting in modern American history.1 In Paddock’s hotel room, police 

recovered twenty-two semi-automatic rifles, fourteen of which were outfitted 

with bump stock attachments.2 

In response to public outcry, bills were quickly introduced in the House and 

Senate to effectively ban bump stocks and other devices that dramatically 

increase a semi-automatic weapon’s rate of fire.3 However, these bills stalled 

due to Republican leadership’s belief that “[a] regulatory fix is the smartest, 

quickest fix.”4 As a result, the Trump Administration’s Bureau of Alcohol, 
Tobacco, Firearms, and Explosives (“ATF”) departed from its decade-long 

stance that bump stocks were firearm parts rather than firearms under the 

National Firearms Act of 1934 (“NFA”) and the Gun Control Act of 1968 
(“GCA”) and promulgated a rule “to amend ATF regulations to clarify that 

bump-stock-type devices are ‘machineguns’ as defined by the NFA and GCA.”5 
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 1 Las Vegas Shooting: What We Know, CNN (Oct. 3, 2017, 8:44 AM), 
https://www.cnn.com/2017/10/02/us/las-vegas-shooting-what-we-know/index.html 

[https://perma.cc/LTP7-ASMD]; Ken Ritter, Las Vegas Shooting Victims Closer to Getting 

$800M Payout, ASSOCIATED PRESS (Sept. 10, 2020), https://apnews.com/article/shootings-

las-vegas-mass-shooting-lawsuits-las-vegas-nevada-2b51cfd4278cd8b49532f550cc9c1173 

(on file with author) (noting that fifty-eight people died in the shooting and over 850 were 

injured). 
 2 Pete Williams, Supreme Court Won’t Touch Bump Stock Ban, NBC NEWS (Mar. 2, 

2020), https://www.nbcnews.com/politics/supreme-court/supreme-court-won-t-touch-

bump-stock-ban-n1147031 [https://perma.cc/JRA8-K2QX]. 

 3 See Rebecca Shabad, Proposed Bans on Bump Stocks Have Stalled in Congress, CBS 

NEWS (Nov. 6, 2017, 9:54 AM), https://www.cbsnews.com/news/proposed-bans-on-bump-

stocks-have-stalled-in-congress/ [https://perma.cc/P9UT-7XLY]; see also, e.g., Closing the 
Bump-Stock Loophole Act, H.R. 4168, 115th Cong. (2017). 

 4 Rebecca Shabad, Paul Ryan on Bump Stocks: “A Regulatory Fix Is the Smartest, 

Quickest Fix”, CBS NEWS (Oct. 11, 2017, 11:20 AM), 

https://www.cbsnews.com/news/paul-ryan-on-bump-stocks-a-regulatory-fix-is-the-

smartest-quickest-fix/ [https://perma.cc/Y8DB-WZH6]. 

 5 Bump-Stock-Type Devices, 83 Fed. Reg. 66,514 (Mar. 26, 2019) (to be codified at 
27 C.F.R. pts. 447, 478, 479). See also 26 U.S.C. § 5845(b); 18 U.S.C. § 921(a)(2); William 

Tyler Gilbert, Note, Calling a Spade, a Spade: Infirmities Facing Bump Stock Regulation 

Under the National Firearms Act, 107 KY. L.J. 705, 706 (2019). 
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Accordingly, current bump stock owners face criminal liability, severe fines, 

and up to ten years of imprisonment for possession of the device.6 

In Gun Owners of America, Inc. v. Garland, appellants sued the Attorney 

General seeking a preliminary injunction to stop the ATF’s bump stock rule 

from going into effect.7 The district court denied the injunction but was initially 

reversed in the Sixth Circuit, resulting in an en banc review.8 When the Sixth 

Circuit split 8-8, the district court’s judgment was affirmed.9 This denial of a 

preliminary injunction corresponds with rulings in three other circuits, but the 

Sixth Circuit’s unusual even split and thorough dissent showcase a growing 
push against Supreme Court precedent that is deferential to agencies in favor of 

imposing new limits on agencies’ abilities to govern.10 

Interestingly, the Second Amendment is not mentioned in Gun Owners of 
America. Instead, the main issues can be reduced to (1) how much legislative 

power Congress delegated to the Attorney General, and the ATF by extension, 

and (2) how much legislative power Congress can delegate to those agencies.11  
The Sixth Circuit judges in favor of affirming the district court’s decision 

maintain that Congress gave the ATF the power to interpret the NFA and GCA 

and to create regulatory crimes for their enforcement.12 Yet, according to the 
dissent, an agency can only create regulatory crimes and interpret criminal laws 

when Congress explicitly delegates those separate powers to the agency.13 Thus, 
the dissent attempts to distinguish this case from more deferential Supreme 

Court precedent by arguing that, here, Congress solely delegated “general 

rulemaking power” to the ATF, rather than “criminal policymaking power” or 

the power to “authoritatively interpret criminal laws.”14 The dissent’s arguments 

against the ATF’s ability to create regulatory crimes are largely rooted in the 

 
 6 See 18 U.S.C. § 924(a)(2). 
 7 Gun Owners of Am., Inc. v. Garland, 19 F.4th 890, 897 (6th Cir. 2021) (citing Gun 

Owners of Am. v. Barr, 363 F. Supp. 3d 823, 825–26 (W.D. Mich. 2019), rev’d and 

remanded sub nom; Gun Owners of Am., Inc. v. Garland, 992 F.3d 446 (6th Cir. 2021), 

reh’g en banc granted, opinion vacated, 2 F.4th 576 (6th Cir. 2021)). 

 8 See id. 

 9 See id. at 898. J. Readler recused himself from participation in this case. See 2 F.4th 
576 (6th Cir. 2021) (mem.). 

 10 See Gun Owners of Am., 19 F.4th at 902; Guedes v. Bureau of Alcohol, Tobacco, 

Firearms and Explosives, 920 F.3d 1, 35 (D.C. Cir. 2019); Aposhian v. Barr, 958 F.3d 969, 

991 (10th Cir. 2020), order granting reh’g en banc vacated, 989 F.3d 890 (10th Cir. 2021); 

Cargill v. Garland, No. 20-51016, 2021 U.S. App. LEXIS 36905, at *22 (5th Cir. 2021). 

 11 The dissent explains, “this case has nothing to do with the policy debate over whether 
Congress should have banned bump stocks after the tragic Las Vegas shooting in 2017.” Gun 

Owners of Am., 19 F.4th at 911 (Murphy, J., dissenting); see 26 U.S.C. § 7801(a)(2) (granting 

the power to enforce the NFA to the Attorney General and the ATF as designated by the 

Attorney General); 18 U.S.C. § 926(a) (granting general rulemaking power to the Attorney 

General for the GCA). See also 28 C.F.R. § 0.130(a) (describing the general functions of the 

ATF). 
 12 Gun Owners of Am., 9 F.4th at 897, 900–02. 

 13 Id. at 916–17 (Murphy, J., dissenting). 

 14 Id. at 916, 918, 920. 
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non-delegation doctrine, which provides that Congress cannot delegate its 

“essential” lawmaking powers to the other governmental branches,15 and the 

pre-Chevron clear-statement rule, which provides that Congress must expressly 

delegate criminal policymaking power to an agency in order for it to create 

regulatory crimes.16  

Furthermore, the dissent advances that Chevron’s applicability is trumped 

by the major questions doctrine, a presumption that Congress would not 

impliedly delegate issues of “deep economic and political significance,”17 and 

the rule of lenity, a canon of statutory interpretation that “requires a court to 

resolve statutory ambiguity in favor of a criminal defendant” to ensure that 

people have fair notice of what constitutes criminal conduct.18 However, the 

affirming judges defend Chevron’s applicability, arguing that the dissent’s 

arguments “are largely based on policy, analogy, and law review articles, but 

not precedent.”19 To this end, the affirming judges note that the ATF properly 

exercised “force of law” power under United States v. Mead Corp. as it went 

through “notice-and-comment rulemaking.”20 Subsequently, they reject the 

dissent’s distinction between express and implied delegation precedent due to 

its inconsistency with Chevron and City of Arlington v. F.C.C.21 Thereafter, the 
affirming judges correctly highlight that, “Chevron itself involved an agency 

interpretation with criminal applications . . . and yet the Supreme Court applied 

deference.”22 Finally, the affirming judges point out that, despite interpreting a 

statute with criminal penalties, the Supreme Court did not apply the rule of lenity 

in Babbitt v. Sweet Home Chapter of Communities for a Greater Oregon.23 
Having established that this broad delegation to the ATF is permissible and 

Chevron is applicable, the affirming judges go through Chevron’s two-part 

test.24 Under federal law, a machinegun is “any weapon which shoots, is 

 
 15 A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495, 529 (1935) 

(“Congress is not permitted to abdicate or to transfer to others the essential legislative 

functions with which it is thus vested.”); see U.S. CONST. art. I, § 1 (“All legislative Powers 

herein granted shall be vested in a Congress of the United States”). 

 16 See United States v. Eaton, 144 U.S. 677, 688 (1892). 

 17 King v. Burwell, 576 U.S. 473, 486 (2015) (citation and internal quotation marks 
omitted). 

 18 David S. Romantz, Reconstructing the Rule of Lenity, 40 CARDOZO L. REV. 523, 524 

(2018). 

 19 Gun Owners of Am., 19 F.4th at 902. 

 20 Id. at 898 (quoting United States v. Mead Corp., 533 U.S. 218, 226–27 (2001)). 

 21 Id. at 899–900. 
 22 Id. at 900. 

 23 Id. at 900–02 (citing Babbitt v. Sweet Home Chapter of Communities for a Greater 

Or., 515 U.S. 687 (1995)).  

 24 Id. at 904–07; see Chevron, U.S.A., Inc. v. NRDC, Inc., 467 U.S. 837, 842–43 (1984) 

(“First, always, is the question whether Congress has directly spoken to the precise question 

at issue. If the intent of Congress is clear, that is the end of the matter; for the court, as well 
as the agency, must give effect to the unambiguously expressed intent of Congress . . . if the 

statute is silent or ambiguous with respect to the specific issue, the question for the court is 

whether the agency’s answer is based on a permissible construction of the statute.”). 
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designed to shoot, or can be readily restored to shoot, automatically more than 

one shot, without manual reloading, by a single function of the trigger.”25 At 

Chevron’s first step, the dissent argues that, based on this language, Congress 

clearly did not intend for a bump stock to qualify as a machinegun.26 The 
affirming judges, on the other hand, found Congress’s intent unclear, noting 

“two central ambiguities” that necessitate moving on to Chevron’s second step: 

the term “automatically” and phrase “single function of the trigger.”27 Here, the 

affirming judges offer two possible readings of the statute: 

The shooter-focused reading corresponds to a single “pull” of the trigger—i.e., 

a single human action upon the trigger that initiates a rapid-fire 

sequence. Under this reading, a bump-stock-equipped rifle constitutes a 

machinegun because a single human action—the initial “pull” of the trigger—

initiates a rapid firing sequence. The mechanical reading takes the phrase 

"single function of the trigger” to mean “single depression of the trigger.” 

Under this view, a bump-stock-equipped rifle is not a machinegun because 
each bullet fired is initiated by a separate depression of the trigger, albeit one 

generated by the weapon's recoil.28 

The dissent pushes back, arguing that only the mechanical reading is 
possible and criticizing both the D.C. Circuit Judges and the affirming judges 

for making “little effort to discern which of the two meanings best fits the 

context using any, much less all, of our traditional tools of interpretation.”29 
More importantly, the dissent posits that, if Chevron’s test is even applicable, 

the rule of lenity should be applied at its first step due to the statute’s criminal 

implications and any tie should be resolved in favor of the defendant.30 
Notably, the dissent’s Chevron-limiting arguments reflect those made in 

Justice Gorsuch’s concurrence in Guedes v. Bureau of Alcohol, Tobacco, 

Firearms and Explosives and, more recently, in both the majority opinion and 
concurrence in National Federation of Independent Business v. Occupational 

Health and Safety Administration.31 In the latter case, the Supreme Court struck 

down the Occupational Safety and Health Administration’s vaccine mandate for 
employers with over 100 employees due to the agency exceeding its 

 
 25 26 U.S.C. § 5845(b). 

 26 Gun Owners of Am., 19 F.4th at 926 (Murphy, J., dissenting). 

 27 Id. at 906–07. 

 28 Id. at 905. In her concurrence, Judge Gibbons claims that the ATF’s shooter-focused 
interpretation is “unambiguously the best interpretation of the Gun Control Act using 

ordinary tools of statutory construction.” Id. at 909 (Gibbons, J., concurring). 

 29 Id. at 926–27 (Murphy, J., dissenting). 

 30 See id. at 927–28. 

 31 See Guedes v. Bureau of Alcohol, Tobacco, Firearms and Explosives, 140 S. Ct. 789, 

789–91 (2020) (mem.) (“To make matters worse, the law before us carries the possibility of 
criminal sanctions. And . . . whatever else one thinks about Chevron, it has no role to play 

when liberty is at stake.”); Nat’l Fed’n of Indep. Bus. v. OSHA, 142 S. Ct. 661, 661–70 

(2022). 
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congressionally delegated powers. In doing so, the Court revitalized the major 
questions doctrine, establishing that certain, important powers cannot be implied 

from a broad congressional delegation of power and, instead, must be “plainly 

authorize[d].”32  
 Due to this new precedent, the Court could very well overturn the ATF’s 

bump stock ban based on Congress’s failure to expressly delegate power to the 

ATF to create regulatory crimes and interpret criminal laws. However, this 
outcome would depend on whether the Court considered those powers to be of 

“vast economic and political significance.”33 While the Court provided no clear 

guidance on what constitutes “powers of vast economic and political 

significance,”34 it is worth pointing out that roughly half-a-million bump stocks 

were sold since 2010, and the ATF received over 36,000 comments on the bump 

stock regulation before its enactment.35  
Even if the major questions doctrine was deemed inapplicable, the Court 

could decide to bolster the rule of lenity and strike down the bump stock 

regulation for not providing “fair warning of its consequences” based on the 
ATF’s rapid abandonment of its former position that a bump stock is not a 

machinegun under federal law.36 Such a move would be relatively consistent 

with the conservative majority’s siphoning of legislative power from the 
administrative state via the major questions doctrine. 

Moving forward, Congress will need to be more explicit about what powers 

it is delegating in its statutes. Otherwise, Congress will have to do more 
legislating itself, which, due to the slowness of the legislative process and the 

presidential veto, could inhibit the federal government’s ability to quickly 

respond to rapid shifts in public opinion and crises like the Las Vegas shooting. 
Nevertheless, some might understandably prefer certain legislation to be slowly 

deliberated on and handled by elected officials, rather than unelected 

bureaucrats.  

 
 32 Nat’l Fed’n of Indep. Bus., 142 S. Ct. at 665. 

 33 Id. (citing Ala. Ass’n of Realtors v. HHS, 141 S. Ct. 2485, 2489 (2021) (per curiam) 

(internal quotation marks omitted)).  

 34 See id. 
 35 See Martin Kaste, Bump Stocks Will Soon Be Illegal, But That’s Not Stopping Sales, 

NPR (Feb. 4, 2019, 5:24 PM), https://www.npr.org/2019/02/04/691287471/bump-stocks-

will-soon-be-illegal-but-thats-not-slowing-sales [https://perma.cc/4LRG-6W28]; Daniel 

Nass & Sean Campbell, The ATF Received 36,000 Comments on Bump Stocks. They’re 

Overwhelmingly Anti-Regulation., THE TRACE (Feb. 6, 2018), 

https://www.thetrace.org/newsletter/atf-bump-stock-regulation-comments-analysis/ 
[https://perma.cc/VPJ3-6BMJ]. 

 36 See Babbitt v. Sweet Home Chapter of Communities for a Greater Or., 515 U.S. 687, 

736 n.18 (1995). 


